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PREFACE. 


The  codes  of  the  seVeral  states  which  have  adopted  the  same 
agree  in  fundamental  doctrines.  In  all  the  single  "civil  action" 
is  the  efficient  means  by  which  .controversies  are  determined  and 
judicial  remedies  applied.  The  abolition  of  the  distinction  be- 
tween legal  and  equitable  actions  authorizes  and  requires  the 
courts  to  adapt  the  relief  to  tlie  matters  in  issue  in  each  case, 
and  thus  avoid  a  multiplicity  of  suits  and  prevent  a  failure  of 
justice. 

There  is  but  one  form  of  action.  The  facts  are  to  be  stated 
in  the  petition,  and  if  the  party  is  entitled  to  the  relief  prayed 
for  the  court  must  grant  it,  whether  it  is  sought  at  law  or  in 
equity.  But  this  provision  does  not  abolish  the  distinction  which, 
from  the  nature  of  the  case,  distinguishes  legal  from  equitable 
relief.  In  an  action  at  law  a  party  may  still  demand  a  jury, 
while  in  a  purely  equitable  action  it  cannot  be  demanded  as  a 
matter  of  right,  but  the  court  may  award  issues  to  be  tried  to  a 
jury.  In  order  to  save  space  and  avoid  repetition  the  prayer  has 
been  omitted  from  a  number  of  forms  of  petitions  in  actions  at 
law.  The  statute  provides  that  the  motion  for  the  writ  must  be 
made  upon  affidavit — that  is,  the  facts  upon  which  the  application 
is  made  must  be  sworn  to  positively.  But  the  facts  must  be 
stated  in  a  form  to  present  an  issue,  as  in  case  a  peremptory  writ 
is  awarded  upon  the  application,  or  on  notice,  or  rule  to  show 
cause,  the  issue  must  be  made  upon  the, facts  stated  in  the  affi- 
davit. The  affidavit  therefore  must  contain  the  facts  required  in 
a  good  petition,  and  a  number  of  forms  are  given  in  one  of  the 
chapters  on  forms  of  petitions. 
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.  The  author  has  endeavored  to  produce  a  clear,  concise,  and 
thoroughly  practical  work,  in  which  all  questions  relating  to 
pleading  and  practice  ordinarily  arising  in  the  district  and  su- 
preme courts  are  discussed  and  forms  of  procedure  given.  In 
the  preparation  of  the  forms  the  author  has  aimed  to  secure — 
first,  sufiiciency,  second,  directness  and  brevity.  The  amount  of 
la,bor  and  care  required  in  the  preparation  of  a  work  of  this 
kind  can  only  be  fully  estimated  by  those  having  some  experi- 
ence in  that  business. 

The  work  is  now  submitted  to  the  profession  in  the  hope  that 
to  some  extent  at  least  it  may  save  labor,  simplify  procedure,  and 
aid  in  the  administration  of  justice. 

S.  M; 

Fremont,  August  1st,  1880. 
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CHAPTER  I. 


LIMITATION    OF   ACTIONS.' 

Civil  actions  can  only  be  commenced  within  the  time  pre- 
scribed in  this  title  after  the  cause  of  action  shall  have  accrued. 
For  the  recovery  of  real  property.  An  action  for  the  recovery  of 
the  title  or  possession  of  lands,  tenements,  or  hereditments  can 
only  be  brought  within  ten  years  after  the  cause  of  action  shall 
have  acdrued.  This  section  shall  be  construed  to  apply  also  to 
mortgages. 

Persons  under  disability.  Any  person  entitled  to  commence  any 
action  for  the  recovery  of  the  title  or  possession  of  any  lands, 
tenements,  or  hereditaments,  who  may  be  under  disability  when 
the  cause  of  action  accrues,  may  bring  such  action  within  ten 
years  after  the  disability  is  removed,  and  at  no  time  thereafter. 

An  action  for  the  forcible  entry  and  detainer,  or  forcible  detainer 
only,  of  real  property  can  only  be  brought  within  one  year  after 
the  cause  of  such  action  shall  have  accrued. 

Civil  actions  other  than  for  the  recovery  of  real  property  can  only 
be  brought  within  the  following  periods  aftter  the  cause  of  action 
shall  have  accrued : 

Within  five  years,  an  action  upon  a  specialty,  or  any  agreement, 
contract,  or  promise  iu  writing,  or  foreign  judgment. 

Within  four  years,  an  action  upon  a  contract  not  in  writing,  ex- 
pressed or  implied;  an  action  upon  a  liability  created  by  statute 
other  than  a  forfeiture  or  penalty. 

Within  four  years,  an  action  for  trespass  upon  real  property;  an 
action  for  fating,  detaining,  or  injuring  personal  property,  in- 
cluding actions  for  the  specific  recovery  of  personal  property; 
an  action  for  an  injury  to  the  rights  of  the  plaintiff,  not  arising 
on  contract,  and  not  hereinafter  enumerated;  an  action  for  relief 

» Title  II  Code  of  Civil  Procedure. 
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on  the  ground  of  fraud,  but  the  cause  of  action  in  such  case  shall 
not  he  deemed  to  have  accrued  until  the  discovery  of  the  fraud. 
Within  four  years,  Actions  brought  for  damages  growing  out  of 
the  failure  or  want  of  consideration  of  contracts,  express  or  im- 
plied, the  consideration  of  which  has  wholly  or  in  part  failed, 
shall  be  brought  within  four  years. 

Within  ten  years.  An  action  upon  the  official  bond  or  under- 
taking of  an  executor,  administrator,  guardian,  sheriff,  or  any 
other  officer,  or  upon  the  bond  or  undertaking  given  in  attach- 
ment, injunction,  or  in  any  case  whatever  required  by  statute, 
can  only  be  brought  within  ten  years. 

Within  one  year,  an  action  for  libel,  slander,  assault  and  battery,' 
malicious  prosecution,  or  false  imprisonment;  an  action  upon  a 
statute  for  a  penalty  or  forfeiture;  but  where  the  statute  giving  ' 
such  action  prescribes  a  different  limitation  the  action  may  be 
brought  within  the  period  so  limited.  ' 

Within  four  years.  An  action  for  relief  not  hereinbefore  pro- 
vided for  can  only  be  brought  within  four  years  after  the  cause 
of  action  shall  have  accrued.  ' 

Disability  of  Plaintiff.  If  a  person  entitled  to  bring  any  action 
mentioned  in  this  title,  except  for  a  penalty  or  forfeiture,  be  at 
the  time  the  cause  of  action  accrues  within  the  age  of  twenty- 
one  years,  a  married  woman,  insane,  or  imprisoned,  every  such 
person  shall  be  entitled  to  bring  such  action  within  the  respective 
times  limited  by  this  title  after  such  disability  shall  be  removed. 
The  absence  from  the  state,  death,  or  other  disability  of  a  non- 
resident, save  the  cases  mentioned  in  this  section,  shall  not  ope- 
rate to  extend  the  period  within  which  actions  in  rem  shall  be 
commenced  by  and  against  such  non-resident  or  his  legal  repre- 
sentatives. 

All  actions  or  causes  of  action  which  are  or  have  been  barred 
by  the  laws  of  this  state  or  any  state  or  territory  of  the  United 
States  shall  be  deemed  barred  under  the  laws  of  this  state. 

An  action  shall  be  deemed  commenced  within  the  meaning  of  this 
title,  as  to  the  defendant,  at  the  date  of  the  summons  which  is 
served  on  him;  where  service  of  publication  is  proper  the  action 
shall  be  deemed  commenced  at  the  date  of  the  first  publication, 
which  publication  shall  be  regularly  made. 
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Ume  not  computed.  If  when  a  cause  of  action  accrues  against  a 
person  he  be  out  of  the  state,  or  shall  have  absconded  or  con- 
cealed himself,  the  period  limited  for  the  commencement  of  the 
action  shall  not  begin  to  run  until  he  comes  into  the  state,  or 
while  he  is  absconded  or  concealed;  and  if  after  a  cause  of  action 
accrues  he  depart  from  the  state,  or  abscond  or  conceal  himself, 
the  time  of  his  absence  or  concealment  shall  not  be  computed  as 
any  part  of  the  period  within  which  the  action  must  be  brought. 

When  a  cause  of  action  has  been  fully  barred  by  the  laws  of  any 
state  or  country  where  the  defendant  has  previously  resided,  such 
bar  shall  be  the  same  defense  in  this  state  as  though  it  had  arisen 
under  the  provisions  of  this  title. 

Part  •payment  or  new  promise  in  writing.  In  any  cause  founded 
on  contract,  when  any  part  of  the  principal  or  interest  sbill  have 
been  paid,  or  an  acknowledgment  of  any  existing  liability,  debt, 
or  claim,  or  any  promise  to  pay  the  same  shall  have  been  made 
in  writing,  an  action  may  be  brought  in  such  case  within  the 
period  prescribed  for  the  same,  after  such  payment,  acknowledg- 
ment, or  promise. 

^Formerly  the  statute  of  limitations  was  regarded  as  one  of 
presumption,  which  the  slightest  acknowledgment  was  suffi- 
cient to  overcome.  It  is  merely  a  statute  of  repose,  and  pro- 
ceeds upon  the  policy  of  refusing  to  enforce  a  stale  claim  whether 
it  has  been  paid  or  not.  Hurley  v.  Cox,  9  ISTeb.,  230.  Mayberry 
V.  Willoughby,  5  Id.,  '368.     Chapman  v.  Kimball,  7  Id.,  399. 

Adverse  possession.  •  If  an  adverse  occupant  has  maintained  an 
exclusive  adverse  possession  for  the  full  extent  of  the  statutory 
limit,  the  statute  vests  him  with  the  right  of  property,  which 
carries  with  it  the  right  of  possession,  and  therefore  the  title  be- 
comes complete  in  him.     JHorbach  v.  Miller,  4  E"eb.,  46. 

The  law  in  force  at  the  time  the  suit  is  brought  is  applicable  to 
the  cause  of  action.     Id.  > 

If  a  party  is  himself,  or  in  connection  with  those'  under  whom 
he  claims,  in  actual,  notorious,  continuous,  and  exclusive  posses- 
sion of  land  for  the  statutory  period,  he  thereby,  except  as  to  per- 
sons under  disability,  acquires  a  title  to  the  laud;  and  this  irre- 
spective of  any  question  of  motive  or  mistake.  Yetzer  v.  Thoman, 
17  O.  S.,  132. 
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Tax  deed.  A  tax  deed  must  conform  substantially  to  the  re- 
quirements of  the  statute  under  which  it  is  executed.  If  the 
seal  of  the  county  be  omitted  in  its  authentication  the  deed  is 
void.  ITor  is  it  admissible  even  to  show  color  of  title  under  the 
fecial  limitation  of  the  revenue  act. 

"Where  a  recovery  upon  a  note,  secured  by  mortgage,  is  barred 
by  the  statute  of  limitations,  an  action  of  foreclosure  is  also 
barred.  Kyger  v.  Byley,  .5  Neb.,  22.  Peters  v.  Durmells,  5  Id., 
466.     Hurley  v.  Estes,  6  Id.,  386.     Hurley  v  Cox,  9  Id.,  230. 

"Where'  the  note  and  mortgage  have  been  executed  since  the 
act  of  1869  took  effect  they  are  barred  in  ten  years.  ,  Hale  v.  . 
Christy,  8  ISTeb.,  264. 

Where  a  deed,  absolute  on  its  face,  but  in  fact  a  mortgage  to  secure 
the  payment  of  money,  has  been  given  upon  unoccupied  lands, 
the  statute  of  limitations  does  not  begin  to  run  against  the  right 
to  redeem  until  a  tender  is  made  of  the  money  secured  by  the 
mortgage,  and  a  refusal  to  reconvey.  Wilson  v.  Sichards,  1  ISTeb., 
344. 

An  action  against  the  sureties  of  an  officer  on  his  official  bond  is' 
-barred  by  the  same  limitation  that  bars  an  action  against  the  offi- 
cer alone.     8t/:de  v.  Blake,  2  0.  S.,  147. 

The  bar  of  the  statute  cannot  be  evaded  by  amending  a  peti- 
tion so  as  to  bring  in  new  parties;  whereas,  as  to  such  new  parties, 
the  statute  would  not  permit  the  bringing  of  a  new  action. 
Meara  v.  Holbrook,  20  0.  S.,  137-150. 

Co-sureties.  The  right  of  action  for  contribution  among  co- 
sureties accrues  when  one  has  paid  more  than  his  proportion  of 
their  liability.     Camp  v.  Bosiwick,  20  0.  S.,  337. 

Bart  payment.  To  take  a  debt  out  of  the  statute  by  part  pay- 
ment, such  payment' must  be  made  by  the  party  to  be  charged 
thereby,  or  by  his  direction.  Mayberry  v.  Willoughby,  5  'Eeb., 
368.     Marienthal  v.  Hosier,  16  0.  S.,  566-573. 

Negligence.  Where  a  justice  of  the  peace  neglects  to  write  out 
an  appeal  bond  over  the  name  of  the  surety  signed  in  blank,  th« 
statute  begins  to  run  from  the  date  of  the  negligence,  and  not 
from  the  time  the  plaintiff  acquired  knowledge  of  it.  Lathrop 
V.  Snellbaker,  6  0.  S.,  276.     Kerns  v.  Schoonmaker,  4  Ohio,  331. 

The  limitation  in  favor  of  officers  begins  to  run  from  the  time  of 
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the  negligent  act  complained  of:  against  an,  attorney,  whenever 
he  is  chargeable  with  neglect;  against  a  sheriff  or  constable, 
for  making  a  false  return,  from  the  time  of  the  return  of  the 
writ. 

The  statute  begins  to  run  whenever  the  creditor  could  bring  his 
action,  not  when  he  knew  he  could  where  there  is  no  fraud.  3 
Parsons  on  Contracts  (5th  ed.),  and  cases  cited  in  note  K. 

If  an  action  rests  on  breach  of  contract  a  cause  of  action  accrues 
as  soon  as  the  contract  is  broken,  although  no  injury  result  from 
the  breach  until  afterwards.     Id.  and  cases  cited  in  note  E. 

If  money  is  payable  in  installments,  the  statute  begins  to  run  as 
to  each  installment  from  the  time  it  becomes  due;  but  if  there 
is  an  agreement  that^  upon  default  as  to  any  one,  all  then  iin- 
paid  shall  become  due,  the  statute  begins  to  run  as  to  all  upon 
any  default.  Id.,  93.  Hemp  v.  Garland,  4  Q.  B.,  519.  Angell 
on  Limitations,  §  111. 

A  promise  by  one  joint  debtor  will  not  take  the  debt  out  of  the 
statute  of  limitations  as  to  his  co-contractors  unless  he  is  spe- 
cially and  severally  authorized  for  that  purpose.  Mayberry  v. 
Willouffhby,  5  Neb.,  368. 

Upon  the  dissolution  of  a  partnership  the  relation  of  partners  to 
their  debtors  becomes  that  of  joint  debtors,  and  they  cannot  bind 
their  former  co-partners  by  a  new  promise.     Id. 

An  action  of  foreclosure  is  a  proceeding  in  rem/,  at  least  so  far  as  it 
is  sought  to  subject  the  mortgaged  property  to  the  payment  of 
the  mortgage  debt,  and  comes  within  the  proviso  to  section  17. 
The  statute  will  run,  therefore,  even  if  the  defendant  is  abseiat 
from  the  state.  Peters  v.  Dunnells,  5  Neb.,  466.  Hurley  v.  Estes, 
6  Id.,  386.     Hurley  v.'  ax,  9  Id.,  130. 

Discovery  of  fraud.  The  presumjition  is,  that  if  any  party,  af- 
fected by  any  fraudulent  transaction  or  management,  might  with 
ordinary  care  and  attention  have  seasonably  detected  it,  he  is 
charged  with  actual  knowledge  of  it.  Angell  on  Limitations, 
§  187. 

Mere  silence  not  enough;  there  must  be  fraudulent  concealment.    A 

party  seeking  to  avoid  the  bar  of  the  statute  on  account  of  fraud 

must  aver  and  prove  that  he  used  due  diligence  to  detect;  it  and 

if  he  had  the  means  of  discovery  in  his  power,  he  will  be  held 
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to  have  known  it.  Concealment  by  mere  silence  is  not  enough; 
there  must  be  some  trick  or  contrivance  intended  to  exclude  sus- 
picion and  prevent  inquiry.  Wood  v.  Carpenter,  Sup.  Court  U*.  S., 
14.   Western  Jurist,  70. 

The  common  law  disability  of  married  women  is  removed  in 
this  state,  and  they  no  longer  come  within  the  exception  of  sec- 
tion 17,  Title  2  of  the  code.     Pope  v.  Hoqper,  6  Neb.,  187. 

The  absence  of  one  pint  debtor  from  the  state  suspends  the  run- 
ning of  the  statute  against  Mm,  although  his  co-debtor  has  re- 
mained in  the  state.     Benny  v.  Smith,  18  IST.  Y.,  567. 

Successive  absences  from  the  state  may  be  accumulated,  and  their 
aggregate  deducted  from  the  period  of  limitation,  but  the  alb- 
sences  must  be  of  such  character  as  for  the  time  being  to  sus- 
pend the  power  of  the  plaintiff  to  commence  his  action.  Blodgett 
V.  Utley,  4  Neb.,  25. 

The  statute  runs  against  a  debt  only  from  the. time  the  debtor 
becomes  a  resident  of  the  state.  Edgerton  v.  Wachter,  9  Neb., 
500. 

Proceedings  in  error,  under  the  provisions  of  the  act  of  1877, 
must  be  commenced  within  one  year  from  the  rendition  of  the 
judgment  or  the  making  the  final  order  complained  of.     Poesink. 
V.  Barnett,  8  Neb.,  146. 

Summons  in  error.  Upon  filing  the  transcript  and  a  petition 
in  error  in  the  appellate  court,  a  summons  in  error  must  be  issued 
and  served  on  the  defendant  in  error,  unless  it  is  waived.  No 
summons  is  necessary  in  appeal  cases. 

County  warrants  do  not  fall  within  the  provisions  of  the  statute 
and  are  not  affected  by  it.     Brewer  v.  Otoe  Co.,  1  Neb.,  382. 

In  Elmendorf  v.  Taylor,  10  Wheaton,  152,  the  supreme  coijrt 
of  the  TJnited  States  held  that,  although  the  statute  of  limita-  ' 
tions  did  not  properly  extend  to  suits  in  equity,  yet  the  court^ 
universally  acknowledged  their  obligation.  It  was  formerly  held 
that  courts  of  equity  were  not  within, the  )vords  of  the  statute, 
because  the  ,words  apply  only  to  particular  legal  remedies.  Hov- 
anden  v.  Lord  Annesley,  2  Sch.  &  Lef.,  329.  Hence  courts  of 
equity  have  sometimes  assumed '  the  right  to  disregard  the 
statute.  But  in  this  state  there  is  no  distinction  between  law 
and  equity.     The  statute  applies  with  equal  force  to  both. 
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And  this  is  the  rule  adopted  by  the  supreme  court  of  the 

United   States.     Merchants  National  Bank  v.    Carpenter,  9   Ke- 
porter,  300. 


chAptee  II. 


NATURE   AND    FORM    OF   ACTIONS. 

Section  2  of  the  code  provides  that  "  the  distinction  between 
actions  at  law  and  suits  in  equity,  and  the  form  of  all  such  ac- 
tions and  suits  heretofore  existing  are  abolished,  and  in  their 
place  there  shall  be  hereafter  but  one  form  of  action,  which  shall 
be  called  a  civil  action." 

The  legislature  has  thus  swept  away  the  forms  and  classifica- 
tion of  actions  which  existed  before  the  adoption  of  the  code. 
All  actions  are  called  "  civil  actions."  It  is  therefore  unneces- 
sary for  the  plaintiff  to  -designate  the  action  as  at  law  or  in 
equity.  He  is  only  required  to  set  forth  in  his  petition  his  cause 
of  action,  and  if  under  the  rules  of  law  the  facts  therein  stated 
entitle  him  to  relief  of  any  kind,  he  will  have  a  good  petition. 

While  the  forms  of  action  have  been  abolished,  relief,  whether  legal  or 
equitable,  is  still  administered  as  heretofore.  As  was  said  by  the 
supreme  court  of  this  .state  in  Wilcox  v.  Saunders,  4  Neb.,  587, 
"The  code  does  not  profess  to  abrogate  that  distinction,  which 
in  the  very  nature  of  things  must  always  exist  between  legal 
and  equitable  rights  and  remedies,  nor  to  deprive  any  person 
of  fas  complete  redress  for  every  conceivable  wrong  done  to 
him  in  his  person  or  estate  as  he  formerly  could  have  had. 
But  it  does  require  that,  whatever  the  nature  of  the  right  to 
be  enforced  or  the  wrong  to  be  redressed,  whether  such  as 
formerly  would  have  been  cognizable  in  either  a  court  of  chan- 
cery or  in  a  court  of  law,  the  simple  form  of  a  civil  action  must 
be  followed,  in  which  a  plain  statement  of  the  material  facts  con- 
stituting the  cause  of  action  or  the  defense  must  be  set  forth  in 
concise  language  and  without  repetition.  Thus,  while  the  an- 
cient forms  of  actions  are  now  abolished,  all  the  various  reme- 
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dies  known  to  the  law  remain,  and  are  administered, through  the 
medium  of  the  single  '  civil  action '  of  the  code  quite  as  cer- 
tainly and  much  more  speedily  than  under  the  former  practice." 


CHAPTEE  III. 


PARTIES    TO   AN   ACTION. 

Section  3  of  the  code  provides  that  "  the  party  complaining 
shall  be  known  as  plaintiff",  and  the  adverse  party  as  dtefendant," 

Section  30  provides  that  "  Every,  action  must  be  prosecuted 
in  the  name  of  the  real  party  in  interest,  except  as  provided  in 
section  thirty-two;  and  the  assignee  of  a  thing  in  action  may 
maintain  an  action  thereon  in  his  own  behalf  without  the  name 
of  the  assignor." 

Real  party  in  interest.  It  may  be  stated  as  a  general  proposi- 
tion that  where  a  thing  in  action  is  assigned  absolutely,  so  that 
the  assignee  becomes  in  fact  the  owner  thereof,,  he  is  th«  real 
party  in  interest,  and  it  is  not  material  whether  his  title  is  legal 
or  equitable — he  may  maintain  an  action  in  his  own  name. 

The  code  makes  nothing  assignable  that  was  not  so  before.  The 
only  change  made  is  to  transfer,  with  the  beneficial  interest,  the 
right  of  action  also  in  those  cases  where  before  the  court  would 
recognize  and  protect  the  rights  of  the  assignee.  No  new  right 
I  of  action  is  created ;  no  authority  is  given  to  assign  a  right  of 
action  not  before  assignable.  Hodgman  v.  Western  R.  R.  Co.,  7 
How.  Pr.,  462.     Noonan'v.  Orton,  34  Wis.,  259. 

What  rights  of  action  are  assignable.  By  the  statute  3  Edward 
ni.,  Chap.  8,  which  is  treated  as  a  part  of  the  common  law, 
every  kind  of  injury  to  personal  property,  by  reason  of  which  it 
has  been  rendered  of  less  value  to  the  estate,  gives  a  right  of 
action  which  survives  to  the  personal  representative,  while  a 
right  which  springs  from  personal  injury  dies  with  the  party. 
Bliss  on  Code  Pleading,  §  39. 

Section  454  of  the  code  provides  that  "  In  addition  to  causes 
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of  action  which  survive  at  commoQ  law,  causes  of  action  for  mesne 
profits,  or  for  an  injury  to  real  or  personal  estate,  or  for  any 
deceit  or  fraud,  shall  also  survive." 

Section  455  provides  that  "  no  action  pending  in  aiiy  court 
shall  abate  by  the  death  of  either  or  both  the  paii-ties  thereto, 
except  an  action  for  libel,  slander,  malicious  prosecution,  assault, 
or  assa,ult  and  battery,  for  a  nuisance,  or  against  a  justice  of  the 
peace  for  misconduct  in  office."  It  has  been  held  that  a  breach 
of  promise  of  marriage  is  of  such  a  personal  nature  as  not 
to  survive  the  death  of  either  party.  Chamberlain  v.  William- 
son, 2  Man.  and  Sel.,  408.  Lattimore  v.  Simmons,  13  S.  and  R., 
183.  Stebbins  v.  Palmer,  1  Pick.,  71.  Smith  v.  Sherman,  A  Cush., 
408. 

What  rights  of  action  not  assignable.  As  a  general  rule  it  may 
be  stated  that  mere  personal  torts,  which  die  with  the  party,  and 
do  not  survive  tO  his  personal  representatives,  are  not  assignable. 
Comegys  v.  Vasse,  1  Peters,  209.  Byxbie  v.  Wood,  2i  K  Y.,  607. 
And,  as  a  general  rule,  the  converse  of  the  proposition  is  true, 
that  rights  of  action  which  survive  are  assignable. 

In  Alpin  v.  Morton,  21  0.  S.,  536,  it  is  held  that  an  action 
of  slander  does  not  abate  by  the  death  of  the  plaintiff'.  The 
court  say :  "  It  seems  to  have  been  the  purpose  of  the  section 
(having  previously  quoted  sec.  555)  to  provide  that  the  defend- 
ant in  no  case  whatever  should  gain  a  case  by  the  death  of  his 
adversary,  although,  if  the  plaintiff's  case  be  one  of  those  enu- 
merated, he  may  be  defeated  by  the  death  of  the  defendant." 

Section  32  provides  that "  An  executor,  administrator,  guardian, 
trustee  of  an  express  trust,  a  person  with  whom  or  in  whose 
name  a  contract  is  made  for  the  benefit  of  another,  or  a  person 
expressly  authorized  by  statute,  may  bring  an  action  without 
joining  with  him  the  person  for  whose  benefit  it  is  prosecuted. 
Officers  may  sue  and  be  sued  in  such  name  as  is  authorized  by 
law,  aiid  official  bonds  may  be  sued  upon  in  the  same  way." 

An  express  trust  is  thus  defined:  "It  is  intended  manifestly  to 
embrace  not  only  formal  trusts  declared  by  deeds  inter  partes,  but 
all  eases  in  which  a  person,  acting  in  behalf  of  a  third  party, 
enters  into  a  written  express  contract  with  another,  either  in  his 
own  individual  name,  without  description,  or  in  his  own  name  ex- 
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presely  in  trust  for,  or  on  behalf  of,  or  for  the  benefit  of,  another, 
by  whatever  form  of  expression  such  trust  may  be  declared.  It 
includes  not  only  a  person  with  whom,  but  one  in  whose  name, 
a  contract  is  made  for  the  benefit  of  another."  Considerant  v, 
Brisbane,  22  K.  Y.,  389.     ' 

When  a  contract  is  entered  into  with  an  agent  in  his  own  name,  the 
promise  being  made  directly  to  him,  although  it  is  known  he  is 
acting  for  a  principal,  he  may  maintain  an  action  upon  the  con- 
tract in  his  own  name  without  joining  the  person  beneficially 
interested  therein.  Boipland  v.  Phalen,  1  Bosc,  43.  Firebrick  Go. 
V.  Cook,  44  Mo.,  29.  Wright  v.  Tinsley,  30  Id.,  389.  Thus,  in 
Considerant  v.  Brisbane,  the  defendant  had  given  a  note  of  which 
the  following  is  a  copy  to  an  agent : 

"  JSTe'w  York,  March  1,  1855. 
"  On  the  first  day  of  July,  1855, 1  promise  to  pay  V.  Consider- 
ant, executive  agent  of  the  Company  Bureau,  Guillon,  Gooden 
&  Co.,  the  sum  of  $5000,  for  which  I  am  to  receive  stock  of  said  - 
company,  known  as  premium  stock,  to  the  amount  of  $5000,^ 
value  received. 

"  A.  Brisbane." 

The  court  held  that  the  agent  cQuld  maintain  the  action  in  his 
own  name. 

Action  by  agent  on  the  following  note :  "  Twelve  months  after 
date  I  promise  to  pay  W.  M.  Winters,  or  any  authorized  agent 
of  the  Pacific  Methodist  College,  the  sum  of  $1,150  for  the  en- 
dowment of  said  college."  The  court  held  the  action  properhj^ 
brouglit  in  the  name  of  the  agent.      Winters  v.  Bush,  34  Cal.,  136. 

Action  by  agent.  A  note  was  by  consent  of  all  the  parties  in- 
terested given  to  one  who, held  it  in  trust  fpr  others.  "  An  action 
by  the  payee  alone  was  held  to  be  properly  brought.  Scantlin  v. 
Allison,  12  Kan.,  85.  But  an  agent  cannot  sue  in  his  own  name 
to  enforce  an  implied  liability  to  his  principal. 

The  above  provision  of  the  code  is  -permissive  merely,  and  applies  to 
that  class  of  trustees  described  as  "  persons  with  whom  or  in 
whose  name  a  contract  is  made  for  the  benefit  qf  another."  It 
authorizes  the  agent  in  such  cases  to  bring  an  action  in  his  own 
name,  but  does  not  prohibit  the  beneficiaries  from  bringing  the 
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action,  even  without  the  trustee.  Huhhell  v.  Medbury,  53  N.  Y., 
98.     Rice  v.  Savery,  22  Iowa,  470. 

Trustees  appointed  by  judicial  proceedings  in  court,  or  bj 
an  instrument  in  the  nature  of  a  grant  or  conveyance,  may  sue 
without  joining  the  beneficiaries,  thus :  assignees  to  pay  credit- 
ors. Lewis  V.  Graham,  4  Abb.  Pr.,  106.  St.  Anthony's  Mill  Co.  v. 
Vandall,  1  Minn.,  246.  The  grantee  of  lands  in  trust  for  the  use 
and  benefit  of  another.  Boardman  v.  Beckwith,  18  Iowa,  293. 
Goodrich  v.  llilwaukee,  24  Wis.,  422. 

An  auctioneer  may  sue  for  the  price  of  goods  sold  by  him, 
whether  he  has  any  interest  in  the  price  or  not.  It  is  not  neces- 
sary to  prove  that  he  has  a  special  property  or  interest,  for  that 
follows,  as  a  matter  of  course,  from  his  position  as  auctioneer. 
Minium  v.  Main,  7  K.  Y.,  220.  Bogart  v.  0' Began,  1  E.  D. 
Smith,  590.     But  the  owner  of  the  goods  may  also  sue. 

A  sheriff  may  maintain  an  action  for  the  price  of  property  sold 
by  him.  Jones  c.  Null,  9  'Eeb.,  1.  Armstrong  v.  Vroman,  11  Minn., 
220.  McKee  v.  Lineberger,  69  N.  C,  217.  When  property  has 
been  seized  under  an  order  of  attachment  by  a  sheriff,  he  is  the 
proper  party  to  maintain  an  action  for  the  conversion  of  the 
same,  and  the  attachment'  creditors  cannot  join  with  him  in  the 
action.     Sehaeffer  v.  Marieiithal,  17  0.  S.,  184. 

An  action  on  a  county  treasurer's  bond  in  behalf  of  the  public 
must  be  brought  in  the  name  of  the  obligee  of  the  bond.  Al- 
bertson  v.  The  State,  9  Neb.,  429.  , Hunter  v.  Commissioners,  10  0.  S., 
515.  But  under  section  643  of  the  code  an  individual  sustaining 
injury  by  a  breach  of  the  conditions  of  the  bond  may  bring  an 
action  thereon  in  his  own  name.  Stewart  v.  Carter,  4  Neb.,  564. 
.  Hoffman  v.  Kopplekom,  8  Id.,  344. 

A  county  treasurer  may  maintain  an  action  in  his  own  name  for 
license  moneys  which  have  been  collected  to  which  the  county 
is  entitled.  City  of  Tecumseh  v.  Phillips,  5  Neb.,  302.  Lincoln  v. 
White,  Id.,  505.     The  State,  ex  rel.  Noonan,  6  Id-,  12. 

A  married  woman  may  maintain  an  action  in  her  own  jiame  for 
any  matter  in  relation  to  her  separate  business  or  estate,  or  for 
injuries  to  her  person.  '  Omaha  Horse  Bailway  Co.  v.  Doolittle,  7 
Neb.,  481.     May  v.  May,  9  Id.,  16. 

A  public  nuisance  can  be  abated  only  by  a  public  prosecution, 
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instituted  by  the   proper  public  offi,cer  in  behalf  of  the  state. 
Kittle  V.  Fremont,  1  ISTeb.,  329.     Shed  v.  Hawthorn,  3  Id.,  179. 
'      If  a  party  in  such  case  does  or  will  sustain  special  damage,  dis- 
;  tinct  from  the  public  at  large,  he  may  maintain  an  action  in  his 
own  name.     Id. 

An  action  in  the  name  of  ihfi  state  may  he  instituted,  by  a  citizen 
against  an  officer,  where  the  question  is  one  of  public  right,  to 
procure  the  enforcement  of  a  public  duty.  State  v.  Shropshire,  i 
■Feb.,  413. 

The  lowest  responsible  bidder,  or  a  tax  payer  of  a  county,  may 
maintain  an  action  in  a  proper  case  to  compel  the  county  com- 
missioners to  let  contracts  for  the  construction  of  public  build- 
ings and  the  improvement  of  public  roads  to  the  lowest  respon- 
sible bidder.  The  People  v.  Commissioners,  4  Neb.,  161.  Folmer 
V.  jyuekolls  Co.,  6  Id.,  204. 

A?i  action  may  be  maintaijied  by  a  taxpayer  in  his  own  behalf,  and 
on  behalf  of  all  other  tax  payers  of  the  county,  to  enjoin  thei  col- 
lection of  an  illegal  tax.  The  U.  P.  R.  E.  v.  Buffalo  Co.,  9  IS  eh., 
449.  Dundy  v.  Richardson  Co.,  8  Id.,  508.  Normand  v.  Otoe  Co., 
Id.,  18.  Matheny  v.  Golden,  5  0.  S.,  361,  Glenn  v.  Waddell,  23 
Id.,  605.      Vpington  v.  Oviatt,  24  Id.,  232. 

The  assignee  of  a  mechanic's  lien  may  maintain  an  action  thereon 
in  his  own  name.     Rogers  v.  The  Omaha  Hotel  Co.,  4  Neb.,  59. 

J.  wiilow  and  her  minor  children  constituti?ig  one  family  may  main- 
tain a  joint  action  for  loss  of  means  of  support  against  those  who 
furnished  intoxicating  liquor  to  the  husband  and  father,' thereby 
causing  his  death.     Roose  v.  Perkins,  9  Neb.,  304. 

Partnership.  Any  company  or  association  of  persons  formed 
for  the  pnrpose  of  carrying  on  any  trade  or  business,  or  for  the 
purpose  of  holding  any  species  of  property  in  this  state,  and  not 
incorporated,  may  sue  and  be  sued  in  the  partnership  name. 

Where  a  corporation  sues  or  is  sued  it  must  be  designated  by  its ' 
corporate  name. 

A  City  of  the  first  or  second  class  must  sue  or  be  sued  in  the 
corporate  name,  thus:  "The  cjty  of ." 

A  town  or  village,  containing  not  less  than  two  hundred  inhabi- 
tants nor  more  than  fifteen  hundred,  may  sue  and  be  sued  as  the 
"Village  of ."     Laws  of  1879,  202-7. 
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A  county  must  sue  and  be  sued  by  the  name  of  "The  County 
of ."     Laws  of  1879,  359. 

Who  cannot  unite  as  plaintiffs.  When  the  property  of  different 
persons  has  been  taken  or  injui'ed,  even  by  the  same  act  and 
person,  they  cannot  unite  as  plaintiffs,  but  must  sue  sepa- 
rately. But  they  may  unite  if  the  parties  have  a  joint  legal  in- 
terest in  the  property.     Pomeroy  on  Remedies,  §  231. 

WHO  SHOULD  BE  MADE  DEFENDANTS. 

Interest  adverse  to  plaintiff.  Any  person  may  be  made  a  defend- 
ant who  has  or  claims  an  interest  in  the  controversy  adverse  to 
the  plaintiff,  or  who  is  a  necessary  party  to  a  complete  determin- 
ation or  settlement  of  the  question  involved  therein.    Code,  §  41. 

Persons  severally  liable  upon  the  same  obligation  or  instrument, 
including  the  parties  to  bills  of  exchange  and  promissory  notes, 
may,  all  or  any  of  them,  be  included  in  the  same  action,  at  the 
option  of  the  plaintiff.     Id.,  §  44. 

Costs.  Section  624  provides  that  "where  several  actions  are 
brought  on  one  bill  of  exchange,  promissory  note,  or  other  obliga- 
tion or  instrument  in  writing,  against  several  parties,  who  niight 
have  been  joined  in  the  same  action,  as  allowed  by  section  forty- 
four,  no  costs  shall  be  recoyi^red  by  the  plaintiff'  in  more  than 
one  of  such  actions  if  the  parties  proceeded  against  in  other 
actions  were,  at  the  commencement  of  the  previous  action,  openly 
within  the  state. 

Section  46  provides  that  "the  court  may  determine  any  con- 
troversy between  the  parties  before  it,  when  it  can  be  done  without 
prejudice  to  the  rights  of  others,  or  by  saving  their  rights ;  but 
when  a  determination  of  the  controversy  cannot  be  made  without 
the  presence  of  other  parties  the  court  must  order  them  to  be 
brought  in." 

Where  a  party  may  intervene.  When  in  an  action  for  the  recov- 
ery of  real  or  personal  property  anj'  person  having  an  interest  in 
the  property  applies  to  be  made  a  party  the  court  may  order  it  to 
be  done.     Code,  §  47. 

Judgment  creditor  substituted  for  officer.  In  action  against  a 
sheriff  or  other  officer  for  the  recovery  of  property  taken  under 
an  execution  and  replevied  by  the  plaintiff  in  such  action  the 
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court  may,  upon  application  of  the  defendant  and  of  the  party  in 
whose  favor  the  execution  is  issued,  permit  the  latter  to.  be  sub- 
stituted as  the  defendant,  security  for  costs  being  given.  Code, 
§50. 

In  cases  of  joint  torts  any  or  all  of  the  wroTig-  doers  may  be 
made  defendants,  at  the  option  of  the  injured  party;  but  he  can- 
not thereby  multiply  his  damage^he  can  have  but  one  satisfac- 
tion. McBeady  v.  Rogers,  1  ISTeb.,  124.  Turner  v.  Bitchcock,  20 
Iowa,  310.     Kasson  v.  The  People,  44  Barb.,  347. 

If  a  husband  and  wife  be  sued  together  the  wife  may  defend  for 
her  own  right,  and  if  the  husband  neglect  to  defend  she  may  de- 
fend for  his  right  also. 

The  rule  in  regard  to  the  joinder  of  defendants  in  equity  may  be 
stated  thus :  When  a  right  is  claimed  which  is  opposed  to  the 
interests  of  all  the  defendants,  all  those  interested  in  the  subject  , 
matter  may  be  joined  as  defendants,  although  they  have  separate 
and  distinct  rights.  As  where  a  bill  was  filed  to  quiet  a  general 
right  of  fishing  against  several  defendants  it  was  held  that,  al- 
though there  were  no  points  between  them  and  the  plaintifi",  yet 
as  they  claimed  distinct  rights  in  the  subject  matter  the  bill 
would  lie.  Whaley  v.  Dawson,  1  Sch.  &  Lef,  370.  '  N.  Y.  ^ 
N.  H.  B.  R.  V.  Schuyler,  17  E".  Y.,  592.  See  also  The  U.  P.  R.  R. 
V.  McShane,  22  Wallace,  462. 

The  rule  is  thus  stated  by  Chancellor  Kent:  "A  bill  against 
several  persons  must  relate  to  matters  of  the  same  nature,  and 
having  a  connection  with  each  other,  and  in  which  all  the  defen- 
dants are  more  or  less  concerned,  though  their  rights  in  respect 
to  the  general  subject  of  the  case  may  be  distinct."  Brinkerhoff 
V.  Brown,  6  Johns.  Ch.,  138. 

In  the  case  of  the  N.  Y.  f  N.  H.  R.  R.  v  Schuyler  et  al,  17  N. 
Y.,  592,  an  action  was  brought  by  the  company  against  its 
former  president  and  three  hundred  and  twenty-six  other  persons 
to  have  certain  certificates  of  stock  of  said  company  held  by 
them  declared  fraudulent  and  void.  On  demurrer  to  the  petition 
the  court  held  that  there  was  bpt  a  single  interest  in  the  plaintiff 
which  was  opposed  to  the  interests  of  all  the  defendants,  and 
they  could  be  joined  in  a  single  suit. 

A  plaintiff  cannot  join  several  matters  of  different  kinds  against 
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several  defendants,  as  where  land  is  sold  in  different  tracts  to  dif- 
ferent purchasers  they  cannot  be  united  in  an  action  for  specific 
performance.  Fellows  v.  Fellows,  4  Con.,  683.  Voorheis  v.  Vor- 
heis,  24  Barb.     Rene  v.  Stryker,  6  Abb.,  107. 

If  the  mortgagor  has  conveyed  the  mortgaged  premises  to 
another,  the ,  grantee,  who  is  the  owner  at  the  time  the  action  is 
commenced,  is  a  necessary  party,  even  though  his  deed  has  not 
been  put  on  record.  And  in  such  case  the  mortgagor  is  a  proper 
part}'  when  a  personal  judgment  is  sought  against  him  for  a  de- 
ficiency. 

Foreclosure  of  mortgage.  All  parties  having  an  interest  in  the 
mortgaged  premises  not  adverse  to  the  mortgagor  are  necessary 
parties  to  a  suit  to  foreclose  a  mortgage.  •  Tootle  v.  White,  4  'Hob., 
403.     Shellenlarger  v.  Biser,  5  Id.,  195. 

All  incumbrancers  should  be  made  parties;  they  are  proper  parties 
whether  prior  or  subsequent.  Story's  Eq.  PL,  177.  2  Barb.  Ch. 
Pr.,174. 

The  holder  of  a  prior  mortgage  which  is  due  is  a  proper  but  not 
a  necessary  party,  but  if  not  made  a  party  his  lien  remains  in 
full  force;  but  the  holder  of  a  subsequent  mortgage  or  a  subse- 
quent judgment  creditor  is  a  necessary  party  in  order  to  bar  his 
right  to  redeem.  The  better  course,  however,  is  to  make  all  in- 
cumbrancers parties  in  order  to  give  a  perfect  title  to  the  premi- 
ses by  a  sale  under  the  decree,  as  the  purchaser  takes  merely  the 
title  of  the  parties  to  the  suit.  4  Kent  Com.,  184-5.  Shellenbarger 
V.  Biser,  dJ^eh., 195. 

The  rule  as  to  prior  incumbrances  is  thus  stated  by  Judge  Cur- 
tis in  Hagan  v.  Walker,  14  Howard,  37:  "We  consider  the  true 
rule  to  be  that,  where  it  is  the  object  of  the  bill  to  procure  a  sale 
of  the  land,  and  the  prior  incumbrancer  holds  the  legal  title,  and 
his  debt  is  payable,  it  is  proper  to  make  him  a  party  in  order 
that  a  sale  may  be  made  of  the  whole  title.  In  this  sense,  and 
for  this  purpose,  he  may  be  correctly  said  to  be  a  necessary 
party,  that  is,  necessary  to  such  a  decree.  But  it  is  in  the  power 
of  the  court  to  order  a  sale  subject  to  the  prior  incumbrance — a 
power  which  it  will  exercise  in  fit  cases.  And  where  the  prior 
incumbrancer  is  not  subject  to  the  jurisdiction  of  the  court,  or 
cannot  be  joined  without  defeating  the  jurisdiction,  and  the  va- 
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lidity  of  the  incumbrance  is  admitted,  it  is  fit  to  dispense  with 
his  being  a  party." 

The  wife  of  the  mortgagor,  where  the  mortgage  is  given  to  se- 
cure the  purchase  money,  is  a  necessarj'  party  in  order  to  extin- 
guish her  contingent  right  of  dower,  which  cannot  be  set  up 
against  the  mortgagee.  Mills  v.  VanVoorheis,  20  IS".  Y.,  412,  1st 
Abb.,  152. 

A  party  claiming  adversely  to  the  title  of  the  mortgagor,  and 
prior  to  the  execution  of  the  mortgage,  cannot  properly  be  made 
a  party  for  the  purpose  of  trying  such  adverse  claim  of  title. 
But  when  the  adverse  claimant  submits  his  title  to  the  court  un- 
der proper  issues  for  an  adjudication,  he  will  be  bound  by  the, 
decree.  Shellenbarger  v.  Biser,  b'S eh.,  185.  Lounsbury  v.  Catron, 
8  Id.,  469.     Hurley  v.  (Jox,  9  Id.,  2-30. 


CHAPTER  IV. 


JOINDEE,   OF   ACTIONS.' 

The  plaintiiF  may  unite  several  causes  of  action  in  the  same 
petition,  whether  they  be  such  as  have  heretofore  been  denom- 
inated legal  or  equitable  or  both,  when  they  are  included  in  either 
of  the  following  classes : 

First.  The  same  transaction  or  transactions  connected  with 
the  same  subject  of  action. 

Second.     Contracts,  express  or  implied. 

Third.  Injuries,  vdth  or  without  force,  to  person  and  prop- 
erty, or  either. 

Fourth.     Injuries  to  character. 

Fifth.     Claims  to  recover  the  possession  of  personal  property, 
with  or  without  damages  for  the  withholding'  thereof. 
,     Sixth.     Claims  to  recover  real  property,  with  or  without  danl- 

» Title  VI  of  the  Code  of  Civil  Proeeduie. 
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ages  for  the  withholding  thereof,  and  the  rents  and  profits  of  the" 
same. 

Seventh.  Claims  against  a  trustee  by  virtue  of  a  contract  or 
by  operation  of  law. 

The  causes  so  united  must  affect  all  the  parties  to  the  action, 
and  not  require  different  places  of  trial. 

An  action  is  defined  to  be  a  proceeding  for  the  redress  or  pre- 
vention of  a  wrong.  Bliss  on  Code  Pleading,  §  1.  No  definition 
of  the  word  "transaction"  has  been  attempted  by  any  court  so 
far  as  I  am  aware.  Each  case  must  be  decided  upon  its  own 
circumstances;  the  words  "subject  of  action"  evidently  refer  to 
the  subject  matter  of  the  action. 

In  construing  the  word  "transaction"  the  Supreme  Court  of 
California,  in  Jones  v.  Steamboat  Cortes,  17  Cal.,  487,  say:  In  an 
action  for  damages  where  the  plaintiff  had  purchased  a  ticket 
from  San  Francisco  to  San  Juan,  she  was  carried  on  to  Panama,, 
the  boat  failing  to  stop  at  San  Juan.  In  consequence  thereof, 
she  was  subjected  to  pecuniary  loss,  and  was  subjected  to  many 
personal  injuries  and  discomforts.  "The  plaintiffs  have  brought 
their  suit  upon  the  whole  case  to  recover  damages,  not  only  for  a 
breach  of  the  contract,  but  for  the  wrongs  and  injuries  com- 
mitted by  the  owner  and  agents  of  the  defendants  in  that  con- 
nection. The  defendants  are  liable  for  all  the  damages  result- 
ing from  these  causes;  and  there  is  certainly  no  impropriety  in 
adjusting  the  whole  matter  in  one  controversy." 

In  a  case  in  the  Kansas  reports  the  petition  set  forth  two 
causes  of  action,  which  arose  in  the  following  manner :  H.  met 
C,  called  him  a  thief,  charged  him  with  stealing  a  horse,  and 
had  him  arrested  and  imprisoned.  A.  brought  an  action  against 
H.  for  slander  and  false  imprisonment.  On  demurrer  to  the  pe- 
tition for  misjoinder,  the  court  overruled  the  deniurrer  upon  the 
ground  that  the  injuries  arose  out  of  the  same  transaction.  Har- 
ris V.  Avery,  5  Kansas,  146. 

These  decisions  have  been  questioned,  hut  no  good  reason  can 
he  given  why  all  the  injuries  which  a  party  has  sustained  in 
one  transaction  should  not  be  included  in  one  action,  and  avoid 
a  multiplicity  of  suits. 

All  causes  of  action  arising  from  the  same  transaction,  or  transae- 
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tions  connected  with  the  same  subject  of  action,  may  be  united, 
and  this  includes  causes  of  action,  legal  and  equitable,  ex  contractu 
and  ex  delicto.  But  if  the  causes  of  action  do  not  arise  out  of 
the  same  transaction,  or  transactions  connected  with'  the  same 
subject  of  action,  the  causes  of  action,  ex  contractu,  cannot  in 
general  be  joined  with  causes  of  action  ex  delicto.  Sturges  v.  Bur- 
ton, 8  0.  S.,  215-218. 

A  suit  may  be  maintained  to  reform  an  instrument  and  enforce 
the  collection  of  money  upon  such  instrument  when  so  reformed. 
Stewart  v.  Carter,  4  Web.,  564.    Globe  Ins.  Co.  v.  Boyle,  21  0.  S.,  120. 

Double  aspect.  When  the  title  to  relief  in  equity  will  be  pre- 
cisely the  same  in  each  case,  the  .plaintiff  may,  if  there  is  doubt 
as  to  his  title,  aver  facts  of  a  different  nature  which  will  equally 
support  his  application.  See  post.  Forms  of  Petitions.  Williams 
V.  Lowe,  4  l^eh.,  394.  Warren  v.  Callender,  20  0.  S.,  190.  Stur- 
ges V.  Burton,  8  Id.,  215. 

Contracts,  express  or  implied.  This  includes  all  contracts, 
whether  such  as  at  common  law  were  denominated  simple  con- 
tracts, or  specialties  and  implied  contracts.  An  implied  contract 
is  an  obligation  created  by  law.  Thus :  If  I  employ  a  person  to 
perform  any  service  for  me  the  law  implies  that  I  agree  to  pay 
him  the  real  value  of  his  services  ;^  so  the  legal  obligation  of  hus- 
band or  father  to  pay  for  necessaries  furnished  his  wife  or  minor 
children  creates  an  implied  obligation  to  pay  for  such  necessaries ; 
and  also  in  case  of  the  failure  to  perform  the  conditions  of  an  ex- 
press contract,  that  the  party  failing  will  pay  the  adverse  party 
such  damages  as  he  may  sustain  by  his  neglect  or  refusal. 

Injuries  to  persons  and  property.  Pomeroy,  in  his  work  on  rem- 
edies, §  495,  has  collated  the  cases  where  causes  of  action  arising 
from  injuries  to  property  have  been  held  properly  joined:  "For 
damages  resulting  from  the  unlawful  throwing  down  of  the 
fences  on  plaintiff's  farm,  whereby  cattle  entered  and  destroyed 
the  growings  crops ;  for  damages  caused  by  water  thrown  on  the 
farm  by  means  of  an  embankment;  for  damages  from  earth 
piled  upon  the  farm,  obstructing  the  passage  of  teams  and  the 
free  use  of  the  land ;  for  damages ,  occasioned  by  the  killing  of 
cattle  by  means  of  passing  engines."  Clark's  adm.  v.  H.  ^  St.  J. 
JR.  B.,  36  Mo.,  202.     See  Tendesen  v.  Marshall,  3  Cal.,  440. 
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"Injuries  caused  by  the  bursting  of  defendant's  dam,  negligently 
constructed,  whereby  gold  bearing  earth  was  washed  away,  and 
damages  resulting  from  the  delay  and  hinderance  in  working  the 
mine."     Praler  v.  Sears  TJnionWater  Co., 12  Cal.,  555. 

When  the  petition  contained  two  counts,  *'■  the  first  being  for  tres- 
passes done  to  the  land  prior  to  its  conveyance  to  the  plaintilBF, 
the  claim  having  been  assigned  to  him,  and  the  second  alleging 
that  the  plaintiff  was  the  owner  and  in  possession  of  the  land, 
and  that  the  defendants  were  about  to  enter  upon  the  same  and 
quarry  and  carry  away  minerals  therefrom,  and  prayed  an  in- 
junction restraining  the  trespasses,  the  two  causes  of  action  were 
held  to  be  properly  joined,  although  one  was  legal  and  the  other 
equitable."     Moore  v.  Massini,  32  Cal.,  590-5. 

It  may  be  questioned  whether  the  joinder  was  proper  in  this 
case. 

"On  the  same  principle,  in  a  suit  to  recover  possession  of  land 
a  separate  cause  of  action  may  be  added  to  restrain  a  threatened 
trespass  and  commission  of  waste."  Natoma  Water  Co.  v.  Clark- 
son,  14  Cal.,  544. 

"^  cause  of  action  for  deceit  practiced  in  the  sale  of  chattels 
may  be  joined  with  one  for  the  unlawful  taking  and  conversion 
of  goods;  the  claim  of  damages  for  the  fraud  in  such  a  case  arises 
from  an  '  injury  to  property  within  the  meaning  of  the  Code.'" 
Cleveland  v.  Barrows,  59  Barb.,  364. 

All  claims  arising  from  injuries  of  all  kinds  to  persons,  whether 
with  or  without  force,  may  be  united  in  one  action,  and  the  same 
rule  obtains  as  to  injuries  to  property. 

Injuries  to  character.  A  cauSe  of  action  for  slander  may  be 
united  in  the  same  petition  with  a  cause  of  action  for  malicious 
prosecution,  both  being  for  injuries  to  character.  Shore  v.  Smith, 
15  0.  S.,  173.  Martin  v.  Mattison,  8  Abb.  Pr.,  3.  HaU  v.  Vree- 
Imd,  18  Id.,  182.      Watsm  v.  Hazzard,  3  Code  Rep.,  218. 

Claims  to  recover  possession  of  personal  property,  etc.  jf  his  is 
known  as  the  action  of  replevin,,and  will  be  discussed  in  the 
chapter  under  the  title. 

Claims  to  recover  real  property,  etc.  This  is  the  common  law  ac- 
tion of  ejectment,  but  containing  in  addition  a  provision  for  dam- 
ages for  withholding  the  property.    See  post,  title  Real  Actions. 
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Claim.^  against  a  trustee,  etc.  Under  this  provision  a  plaintiff  may- 
unite  in  one  petition  express  and  implied  trusts. 

The  causes  of  action  must  be  between  the  same  parties  in  the 
same  right.  A  party  cannot  be  sued  in  a  representative  charac- 
ter and  also  as  an  individual.  Ferrin  v.  Myrick,  41  !N".  Y.,  315. 
Austin  V.  Monroe,  47  Id.,  360; 

A  cause  of  action  is  said  to  accrue  when  a  wrong  has  been  com- 
mitted or  a  breach  of  duty  has  occurred. 

In  practice,  a  running  account,  in  the  absence  of  any  agree- 
ment for  payment  at  stated  periods,  is  treated  as  one  cause  of 
action  although  composed  of  various  items  of  different  dates.  In 
Beck  V.  Demreaux,  9  JSTeb.,  13,  a  manufacturer  of  cigars  furnished 
them  to  a  dealer  under  an'  agreement  that  the  ampunt  of  the  ac- 
count for  each  month  was  at  the  end  thereof  to  become  due  and 
payable,  and  bills  were  made  out  accordingly.  Held,  that  the 
account  for  each  month  cpnstituted  a  separate  demand. 

When  several  causes  of  action  will  be  deemed  entire.  Tender  by 
different  persons  acting  ias  agents  of  the  plaintiff,  at  different 
places,  of  separate  lots  of  grain  for  transportation,  all  mak- 
ing the  quantity  refused  to  be  transported,  constitute  but  one 
cause  of  action  for  the  refusal  to '  transport  the  whole  quantity. 
Mount  V.  Nehart,  11  Iowa,  67.  Oobb  et  al.  v.  The  III.  C'R.  B.  Co., 
38  Id.,  601. 


CHAPTER  V. 


THE    COUNTY   IN   WHICH   ACTIONS   ARE    TO    BE    BROUGHT.? 

Section  51.  Actions  for  the  following  causes  must  be  brought 
in  the  county  in  which  the  subject  of  the  action  is  situated,  ex- 
cept as  provided  in  the  following  section : 

First'.  I  For  the  recovery  of  real  property,  or  an  estate,  or  in- 
terest therein. 

An  action  to  set  aside  a  conveyance  as  fraudulent,  and  that 
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it  be  held  in  trust  for  another,  is  an  action  to  determine  an  in- 
terest in  real,  estate.      Wood  v.  Hollister,  3  Abb.  Pr,,  14. 
Second.     For  the  partition  of  real  property. 
Third.     For  the  sale  of  real  property  under  a  mortgage  lien, 
or  other  incumbrance,  or  charge. 

Section  62.  If  the  real  property,  the  subject  of  the  action,  be 
an  entire  tract,  and  situated  in  two  or  more  counties,  or,  if  it 
consists  of  separate  tracts  situated  in  two  or  more  counties,  the 
action  may  be  brought  in  any  county  in  which  any  tract  or  part 
thereof  is  situated,  unless  it  be  an  action  to  recover  possession 
thereof.  And  if  the  property  be  an  entire  tract,  situated  in  two 
or  more  counties,  an  action  to  recover  possession  thereof  may  be 
brought  in  either  of  such  counties;  but  if  it  consists  of  separate 
tracts  in  different  counties,  the  possession  of  such  tracts  must  be 
recovered  by  separate  actions  brought  in  the  counties  where  they 
are  situated. 

Section  53.  An  action  to  compel  the  specific  performance  of 
a  contract  of  sale  of  real  estate  may  be  brought  in  the  county 
where  the  defendants  or  any  of  them  reside. 

Section  54.  Actions  for  the  following  causes  must  be  brought 
in  the  county  where  the  cause  or  some  part  thereof  arose : 

First.  An  action  for  the  recovery  of  a  Jine,  forfeiture,  or  pen-  ' 
alty,  imposed  by  a  statute ;  except  that  where  it  is  imposed  for  an 
offense  committed  on  a  river  or'  other  stream  of  water,  or  road, 
which  is  the  boundary  of  two  or  more  counties,  the  action  may 
be  brought  in  any  county  bordering  on  such  river,  w^atercourse, 
or  road,  and  opposite  to  the  place  where  the  ofl'ense  was  com- 
mitted. , 

Second.  An  action  against  a  public  officer  for  an  act  done  by 
him  in  virtue  or  under  color  of  his  office,  or  for  a  neglect  of  his 
official  duty. 

Plea  to  the  merits  waives  objections.  In  an  action  against  a  public 
officer,  brought  in  a  different  county  from  that  in  which  he  re- 
sides and  holds  his  office,  for  a  wrongful  act  done  by  him  under 
color  of  his  office,  if  he  voluntarily  appear  and  plead  to  the 
merits  of  the  case,  he  thereby  waives  all  objections  to  the  juris- 
diction of  the  court.  Kane  v.  The  UnionPacific  B.Ii.,5'Neh.,  105. 
Liability.     In  such  case  the  liability  of  both  principal  and  sure- 
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ties  on  his  bond  is  original  and  primary,  and  the  action  lies 
against  both,  without  having  sued  the  officer  for  the  tort.     Id. 

Third.  An  action  on  the  official  bond  or  undertaking  of  a 
public  officer. 

.  The  official  bond  of  a  sheriff  is  not  void  by  reason  of  its  being 
given  to  the  state  instead  of  the  proper  county  as  the  obligee. 
This  is  but  an  irregularity  which  in  nowise  affects  the  liability 
of  a  sheriff  or  his  sureties  in  an  action  thereon  for  damage  oc- 
casioned by  official  misconduct.  Huffman  v.  Kopplekom,  8  Feb., 
344.  , 

Section  55.  An  action  other  than  one  of  those  mentioned  in 
the  first  three  sections  of  this  title,  against  a  corporation  created 
by  the  laws  of  this  state,  may  he  brought  in  the  county  in  which  it 
is  situated  or  has  its  principal  office  or  place  of  business;  but  if 
su'ch  corporation  be  an  insurance  company  the  action  may  be 
brought  in  the  county  where  the  cause  of  action  or  some  part 
thereof  arose. 

■  Section  56.  An  action  against  a  railroad  company,  or  an  ownfer 
of  a  line  of  mail  stages,  or  other  coaches,  for  an  injury  to  person 
or  property  upon  the  road  or  line,  or  upon  a  liability  as  a  carrier, 
may  be  brought  in  any  county  through  or  into  which  the  said 
road  or  line  passes. 

Section  57.  An  action  other  than  those  mentioned  in  the  first 
three  sections  of  this  title,  against  a  turnpike  company,  may  be 
brought  in  aiiy  county  in  which  any  part  of  the  road  lies. 

Section  58.  The  provisions  of  this  title  shall  not  apply  in  the 
case  of  any  corporation  created  by  a  law  of  this  state,  whose 
charter  prescribes  a  place  where  along  a  suit  against  such  cor- 
poration may  be  brought. 

Section  59.  An  action  other  than  one  of  those  mentioned  in 
the  first  three  sections  of  this  title,  against  a  non-resident  of  this 
state  or  a  foreign  corporation,  may  be  brought  in  any  county  in 
which  there  may  be  property  of,  or  debts  owing  to,  said  defend- 
ant, or  where  said  defendant  may  be  found;  but  if  said  defend- 
ant,be  a  foreign  insurance  company,  the  action  may  be  brought 
in  any  county  where  the  cause  of  action  or  some  part  thereof 
arose. 

Section  60.     Every  other  action  must  be  brought  in  the  county 
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in  which  the  defendant  or  some  one  of  the  defendants  resides  or 
may  be  summoned. 

Joint  contractors.  In  Dunn  v.  Hazlett,  4  0.  S.,  436,  it  was  held 
that  where  two  are  sued  as  joint  contractors,  one  of  whom  re- 
sides in  the  county  in  which  suit  is  brought,  and  the  other  in  an- 
other county,  service  of  a  summons  is  made  on  each  in  the 
county  in  which  he  resides,  and  it  turns  out  that  the  person  re- 
siding in  the  county  where  the  action  is  brought  is  not  liable  as 
a  joint  contractor,  the  plaintiff  ought  not  to  recover  against  the 
one  residing  in  thp  foreign  county. 

The  above  action  was  tried  in  the  common  pleas,  under  the 
practice  existing  prior  to  the  adoption  of  the  code.  ■  A  declaration 
was  filed  against  both  defendants  jointly.  They  appeared  and 
pleaded  the  general  issue.  The  court  found  that  Smith  was  not 
jointly^ bound  with  Dunn,  and  non-suited  the  plaintiff.  The  non- 
suit was  afterwards  set  aside  and  the  declaration  amended  by 
striking  out  the  name  of  Smith.  The  court  held  that  the  plea 
of  the  general  issue  was  a  denial  of  proper  service,  and  the  ac- 
tion having  been  dismissed  against  the  resident  of  the  county 
where  it  was  brought  could  not  proceed  against  the  non-resi- 
dent. 

Want  of  jurisdiction.  H.  H.  &  Co.,  residing  in  Cuyahoga  county, 
Ohio,  assigned  to  A.,  as  collateral  security  for  a  debt  due  from 
them  to  A.,  an  account  claimed  to  be  due  them  from  M.,  who 
resided  in  Hamilton  county,  and  A.  brought  suit  in  Cuyahoga 
county  against  H.  H.  &  Co.  and  M.  as  defendants,  and  obtained 
service  of  summons  against  M.  in  Hamilton  county  only,  and  M. 
answered,  not  only  to  the  merits,  but  also  in  the  same  answer 
denying  the  jusisdiction  of  the  court.  Held,  that  the  action  was 
rightfully  dismissed  for  want  of  jurisdiction  as  to  M.  Allen  v. 
Miller,  11  O.  S.,  374.  ' 

Not  nominal  defendants.  The  court  held  that  the  words  "  defen- 
dant]" and  "  defendants,"  as  employed  in  the  code,  so  far  as  -they 
affect  the  question  of  jurisdiction,  must  be  held  to  mean  not 
nominal  defendants  merely,  but  parties  who  have  a  real  and  sub- 
stantial interest  adverse  to  the  plaintiff,  and  against  whom  sub- 
stantial relief  is  sought.     Id.,  378. 

This  objection  may,  however,  be  waived  and  will  be  waived  if  the  de- 
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fendant  improperly  summoned  fail  to  plead  the  want  of  juris- 
diction. 

In  an  action  against  several  defendants  it  must  appear  from 
the  sheriff's  return  that  some  one  of  them  was  served  with  sum- 
mons in  the  county  where  the  action  is  pending,  or  there  can  be 
no  judgment  rendered  against  any  of  them  by  default.  Pottenger 
V.  Mayjield,  14  B.  Monroe,  647. 

A  witness  is  not  liable   to   be  sued   in   a   county  in   which   he, 
'  does  not  reside  by  being  served  with  summons  in  such  county, 
while  going,  returning,  or  attending  in  obedience  to  a  subpoena. 
Code,  §  363. 

■  Change  of  venue.  Section  61.  In  all  cases  in  which  it  shall  be 
made  to  appear  to  the  court  that  a  fair  and  impartial  trial  can- 
not be  had  in  the  county  where  the  suit  is  pending,  or  when  the 
judge  is  interested,  or  has  been  counsel  in_the  case  or  gubject 
matter  thereof,  or  is  related  to  either  of  the  parties,  or  otherwise 
disqualified  to  sit,  the  court  may,  on  application  of  either  party, 
change  the  place  of  trial  to  some  adjoining  county,  wherein  such 
impartial  trial  can  be  had;  but  if  the  objection  be  against  all  the 
counties  of  the  district,  then  to  the  nearest  county  in  the  adjoin- 
ing district. 

A  motion  for  a  change  of  venue  is  addressed  to  the  sound  dis- 
cretion of  the  court,  and  its  ruling  thereon  will  not  be  disturbed 
when  there  is  ho  abuse  of  that  discretion.  Smith  v.  The  State,  4 
Feb.,  277.     Bank  of  Cleveland  v.  Ward,  11  Ohio,  128. 

The  venue  should  not  be  changed  on  the  affidavit  of  the  party 
alone,  but  only  on  clear  and  satisfactory  proof  that  a  fair  and  im- 
partial trial  probably  cannot  be  had  in  the  county  where  the  suit 
was  commenced.     The  Bank  of  Cleveland  o.  Ward,  11  Ohio,  128. 

The  defendants  should  not  be  subjected  to  the  vexation  and  ex- 
pense of  trying  their  case  in  a  distant  county  because  the  plain- 
tiff alone  entertains  the  opinion  that  justice  cannot  be  adminis- 
tered at  home.     Id.,  130. 

Bemoved  to  wrong  county.  When  a  case  is  removed  from  a  dis- 
trict court  of  one  county  to  the  district  court  of  the  county  of  an 
adjoining  district,  the  objection  that  the  county  to  which  the 
case  is  removed  is  not  the  nearest  county,  if  not  taken  before  a 
trial  upon  the  merits,  will  be  regarded  as  waived,  and  cannot  be 
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interposed  by  a  motion  in  arrest  of  judgment  to  defeat  the  juris- 
diction of  the  court.  Shelly  v.  Jefferson  Branch  State  Bank,  9  0. 
S.,  607. 

Motion  for  Change  of  Venue. 
[Title  of  Cause.] 

The  defendant 'moves  the  court  for  a  change  of  the  place  of 
trial  of  this  cause  for  the  following  reasons: 
First.     Because  [state  grounds  as  in  affidavif]. 
Second.  A.  B., 


By  his  Attorney. 


Affidavit  for  Change  of  Venue. 


[Title  of  Cause.] 

The  State  of  Nebraska, 
County. 

A.  B.,  being  first  duly  sworn,  deposes  and  says  that  he  is  a 
resident  of  said  county  and  has  resided  therein  for ....  years  last 
past,  that  he  is  well  acquainted  with  the  citizens  thereiuj  and 
knows  their  sentiments  in  regard  to  this  case,  and  he  verily  be- 
lieves a  fair  and  impartial  trial  cannot  be  had  of  said  cause  in 
said  county,  on  account  of  the  bias  \_or  prejudice']  of  the  citizens 
thereof. 

A.  B. 

Subscribed  in  my  presence,  and  sworn  to  before  me,  this 

day  of. 18.... 

Clerk  of  the  District  Court. 

When  it  is  sought  to  change  the  venue  on  the  ground  that  a 
fair  and  impartial'  trial  cannot  be  had  in  the  county,  it  is  suffi- 
cient to  show  in  the  affidavit  the  means  of  knowledge  of  the  affi- 
ants, and  their  sworn  opinions  formed  from  their  own  knowledge 
as  to  the  probabilities  of  obtaining  a  fair  trial,  as  the  case  at  best 
is  a  matter  of  opinion. 

Counter  affidavits.  After  the  party  applying  for  the  change  has 
filed  his  affidavits,  the  adverse  party  may  file  counter  affidavits 
in  opposition  to  the  motion.     Smith  v.  The  State,  4  Neb.,  277. 

Where  the  judge  is  interested.  If  the  change  is  sought  on  the 
ground  that  the  judge  is  interested,  or  has  been  of  counsel  in  the 
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case  or  subject  matter  thereof,  or  is  related  to  either  of  the  par- 
ties, or  otherwise  disqualified  to  sit,  the  affidavit  should  allege 
positively  the  ground  of  disqualification. 

Bill  of  exceptions.  If  either  party  desire  to  review  the  ruling 
of  the  court  upon  the  application,  the  affidavits  and  evidence 
upon  which  it  was  heard  must  be  preserved  by  a  bill  of  excep- 
tions.   Mason  v.  Ray,  6  N'eb.,  101. 

No  review  can  be  had  until  after  final  judgment,  and  the  ob- 
jection should  be  made  in  the  motion  for  a  new  trial. 

If  the  application  is  overruled  the  costs  attending  it  should  be 
taxed  to  the  party  filing  the  motion. 

Form  of  Order. 

[Title  of  Cause.] 

It  appearing  to  the  satisfaction  of  the  court  from  the  evidenbe 
submitted  in  this  case  that  a  fair  and  impartial  trial  cannot  be 

had  in county,  it  is  therefore  ordered  that  the  place  of 

trial  of  said  cause  be  and  the  same  is  hereby  changed  to.. 

county. 

The  clerk  of  .this  court  is  therefore  directed  to  transmit  to  the 
clerk  of  the  district  c6urt  of  said  county  the  pleadings  and  pro- 
ceedings in  the  case  and  a  certified  copy  of  this  order. 


CHAPTEK  VI. 


MANNER   OF   COMMENCING-   CIVIL   ACTIONS. 

Section  62.  A  civil  action  must  be  commenced  by  filing  in  the 
office  of  the  clerk  of  the -proper  court  a  petition,  and  causing  a 
summons  to  be  issued  thereon. 

Section  63.  The  plaintiff  shall  also  file  with  the  clerk  of  the 
court  a  precipe,  stating  the  names  of  the  parties  to  the  action 
and  demanding  that  a  summons  issue  thereon. 

Section  64.     The  summons  shall  be  issued  by  the  clerk,  shall 
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be  under  the  seal  of  the  court  from  which  the  same  shall  issue, 
and  shall  be  signed  by  the  clerk.  Its  style  shall  be  "  The  State 
of  Nebraska, county,"  and  it  shall  be  dated  the  day  it  is  is- 
sued. It  shall  be  directed  to  the  sheriff  of  the  county,  and  com- 
mand him  to  notify  the  defendant  or  defendants  named  therein 
that  he  or  they  have  been  sued,  and  must  answer  the  petition 
filed  by  the  plaintiff  [giving  Ms  name]  at  the  time  stated  therein, 
or  the  petition  will  be  taken  as  true,  and  judgment  rendered 
accordingly.  And  where  the  action  is  for  the  recovery  of  money 
only  there  shall  be  endorsed  on  the  writ  the  amount  to  be  fur- 
nished in  the  precipe,  for  which,  with  interest,  judgment  will  be 
taken  if  the  defendant  fail  to  answer.  If  the  defendant  fail  to 
appear  judgment  shall  not  be  rendered  for  a  larger  amount  and 
costs. 

Section  65.  When  the  action  is  rightly  brought  in  any  coun- 
ty, according  to  the  proyisions  of  title  form,  a  summons  shall  be 
issued  to  any  other  county,  against  any  one  or  more  of  the  de- 
fendants, at  the  plaintiff's  request. 

Section  66.  Whenever  the  time  for  bringing  parties  into  court 
is  not  fixed  by  statute  the  summons  shall  be  returnable  on  the 
secondMonday  after  its  date,  but  when  issued  to  any  other  coun- 
ty than  the  one  in  which  the  action  is  brought  it  may  be  made 
returnable,  at  the  option  of  the  party  having  it  issued,  on  the 
third  or  fourth  Monday  after  its  date.  It  shall  state  the  day  of 
the  month  on  which  it  is  returnable. 

Section  67.  When  a  writ  is  returned  "  not  summoned  "  other 
writs  may  be  issued,  until  the  defendant  or  defendants  shall  be 
summoned;  and  when  defendants  reside  in  different  counties 
writs  may  be  issued  to  such  counties  at  the  same  time. 

Form  of  Precipe. 

In  the  District  Court  of county,  Nebraska. 

\^-     \ 

C.  r.  and  E.  P.  j 

To  the  clerk  of  said  court: 

You  will  issue  summons  in  this  case  for  0.  D.,  returnable 
,  18. . . ,  and  also  a  summons  for  E.  F. ,  of. county,  return- 
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able ,  18...     The  plaintiff  prays  judgment  for  $ ,  with 

interest,  from  the day  of. ,  18... 

January  1,  18... 

R.  O.,  Attorney  for  PlainUff. 

If  there  are  minor  defendants  state  their  ages,  as  near  as  may 
be,  in  the  precipe. 

Return  day.  In  Orowell  v.  Galloway,  3  Neb.,  215,  the  summons 
was  made  returnable  on  the  first  Monday  after  its  date ;  it  was 
held  that  no  discretion  is  vested  in  either  the  clerk  or  the  court 
in  respect  to  the  return  and  answer  days,  and  that  the  defendant 
in  such  case  has  a  right  to  appear  for  that  purppse  and  challenge 
the  jurisdiction  of  the  court  over  him.  The  motion,  however, 
should  be  to  quash  the  summons,  not  to  dismiss  the  action. 

Form  of  Summons. 

The  State  of  l^fEBKASKA, County. 

To  the  sheriff  of  said  county : 
You  are  hereby  commanded  to  notify  C.  D.  and  E.  E.  that 

they  have  been  sued  by in  the  district  court  of 

county,  and  must  answer  by  the...... day  of. ,  18...,  the  peti- 
tion of......... plaintiff,  filed  against  them  in  the  clerk's  office  of 

said  court,  or  said '  petition  will  be  taken  as  true  and  judgment 
rendered  accordingly. 

You  will  make  due  return  of  this  summons  on  or  before  the  ' 

,  day  of. ,  18.... 

Witness  my  hand  and  the  seal  of  said  court  this day  of 

,18... 

[L.  s.]  L.  M.,  Clerk. 

If  issued  by  a  deputy  it  may  be  in  this  form : 

L.  M.,'  Clerk. 
By  N.  O.,  Deputy  Clerk. 


■  Indorsement  on  the  Writ. 

If  the  defendant  fail  to  appear  the  plaintiff  will  take  judgment 

for  the  sum  of  $ ,  together  with  interest  at... per  cent  thereon, 

from  the day  of. ,  18... 

L.  M.,  Clerk. 
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No  other  judgment  can  be  rendered  than  that  notice  of  which 
is  indorsed  on  the  summons.  Watson  v.  McCartney^  1  l^eb., 
131. 

If  a  summons,  issued  in  an  action  of  such  a  character  as  does  not 
require  an  indorsement,  be  actually-indorsed,  the  notice  so  given 
must  fully  and  truthfully  inform  the  defendant  of  the  extent  and 
nature  of  the  claim  alleged  against  him.     Id. 

In  the  case  above  cited  the  plaintiff  prayed  in  his  petition  for 
a  judgment  for  $1600,  and  the  enforcement  of  a  vendor's  lien 
upon  certain  real  estate.  The  indorsement  on  the  summons  was 
as  follows  :  "  The  plaintiff  in  this  action  claims  judgment  for  the 
sum  of  $1600,  together  with  interest  thereon  from  the  first  day 
of  April,  A.D.  1867,  at  the  rate  of  ten  per  cent  per  annum."  It 
was  held  (the,  defendant  not  appearing)  that  no  other  judgment 
could  be  rendered  than  for  money  only.  It  was  also  held  that  if 
the  summons  was  amended  a  copy  of  the  amended  summons 
must  be  served  on  the  defendant. 

An  action  for  the  recovery  of  money  only  is  one  where  it  is 
sought  to  reduce  a  claim  to  judgment  upon  which  an  execution 
may  issue  and  be  levied  upon ,  any  property  of  the  defendant 
not  exempt.     Jones  v.  Null,  9  Neb.,  59. 

The  failure  of  the  clerk  to  indorse  the  amount  of  the  plain- 
tiff's demand  on  the  summons  is  of  no  consequence  unless  the  de- 
fendant fail, to  appear.     Orowell  v.  Galloway,  3  ISTeb.,  219. 

Section  64  provides  for  the  indorsement  on  the  writ  in  all 
cases  where  the  action  is  for  the  recovery  of  money  only — that 
is,  where  no  other  relief  is  sought  than  a  judgment  for  money. 
In  all  such  cases  the  amount  claimed  should  be  indorsed  on  the 
summons.  "When  the  action  is  in  equity  ordinarily  no  indorse- 
ment is  necessary. 

SERVICE   OF   SUMMONS.      ACTUAL   SERVICE. 

Section  68.  The  summons  shall  be  served  by  the  officer  to 
whom  it  is  directed,  who  shall  indorse  on  the  original  writ  the 
time  and  manner  of  service.  It  may  also  be  served  by  any  per- 
son not  a  party  to  the  action,  appointed  by  the  officer  to  whom 
it  is  directed.  The  authority  of  such  person  shall  be  indorsed 
on  the  writ. 
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Appointment  of  Private  Person  to  Serve  Summons. 

I  hereby  appoint  and  authorize to  serve  the  within 

Bummons Dated ,  18... 

Sheriff. 

'  "When  the  writ  is  served  hy  a  person  appointed  by  the  officer 
to  whom  it  is  directed,  or  when  the  service  is  made  out  of  this 
state,  the  return  must  be  verified  by  oath  or  affirmation. 

Section  69.  The  service  shall  be  by  delivering  a  copy  of  the 
summons  to  the  defendant  personally,  or  by  leaving  one  at  his 
usual  place  of  residence,,  at  any  time  before  the  return  day. 

Section  70.  In  all  cases  the  return  must  state  the  time  and 
manner  of  service. 

Section  71.  The  officer  to  whom  the  summons  is  directed 
must  return  the  same  at  the  time  therein  stated. 

Section  72.  An  acknowledgment  on  the  back  of  the  summons 
or  the  voluntary  appearance  of  the  defendant,  is  equivalent  to 
a  service. 

Oath^  of  Service  of  Summons, 

The  State  of  I^ebkaska,  1 
.....County,    j 

I do  solemnly  swear  that  on  the day  of. ,  18... 

I  summoned  the  within  nanied by  delivering  to  him  a 

certified  copy  of  this  writ  and  of  the  indorsement  thereon 

Subscribed  in  my  presence  and  sworn  to  before  me  this.... 

day  of. ,  18.... 

E.  F.,  Justice  of  the  Peace  {or  Clerk). 

Section  73.  A  summons  against  a  corporation  may  be  served 
upon  the  president,  mayor,  chairman  of  the  board  of  directors  or 
trustees,  or  other  chief  officer;  or  if  its  chief  officer  is  noi  found  in 
the  county,  upon  its  cashier,  treasurer,' secretary,  clerk,  or  man- 
aging agent;  or  if  none  of,  the  aforesaid  officers  can  be  found, 
by  a  copy  left  at  the  office  or  usual  place  of  business  of  such  cor- 
poration. '  , 

Section  74.  When  the  defendant  is  an  incorporated  insurance 
company,  and  the  action  is  brought  in  a  county  in  which  there  is 
an  agency  thereof,  the  service  may  be  upon  the  chief  officer  of 
such  agency. 
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Section  75.  When  the  defendant  is  a  foreign  corporation,  having 
a  managing  agent  in  this  state,  the  service  may  be  upon  such 
agent. 

Section  76.  When  the  defendant  is  a  minor  under  the  age  of 
fourteen  years,  the  service  must  be  made  upon  him,  and  upon 
his  guardian  or  father;  or' if  neither  of  these  can  be  found,  then 
upon  his  mother,  or  the  person  having  the  care  or  control  of  the 
infant,  or  with  whom  he  lives.  If  neither  of  these  can  be  found, 
or  if  the  minor  be  more  than  fourteen  years  of  age,  service  on 
him  alone  will  be  sufficient.  The  manner  of  service  may  be  the 
same  as  in  case  of  adults. 

The  words  "  usual  place  of  residence  "  mean  the  place  of  abode 
at  the  time  of  service.     Blodgettv.  Utley,  4  J^eb.,  30. 

If  a  party  is  temporarily  absent  from  the  state  service  may  be 
madd  by  leaving  a  copy  of  the  summons  at  his  usual  place  of 
residence.  But  if  he  has  gone  away  with  the  intention  of  re- 
maining for  an  indefinite  time,  service  cannot  be  made  upon  him 
by  leaving  a  copy  of  the  summons  at  the  residence  of  his  fam- 
ily, it  not  being  his  usual  place  of  residence. 

Acknowledgment  of  Service. 

I  acknowledge  service  of  the  yithin  summons. 

Jan.  1,  1880.  C.  D. 

A  general  appearance  waives  all  defects  in  the  summons  and 
mode  of  service. 

Forms  of  Returns. 

Jan  1,  18 Received  writ. 

As  herein  commanded  I,  on  the...  .day  of ,  18...,  summoned 

the  said by  delivering  to  each  of  said  defendants  a  cer- 
tified copy  of  this  summons  and  of  the  indorsement  thereon. 

Dated ,  18... 

Fees, G-  H.,  Sheriff. 

When  there  are  two  or  more  defendants  who  are  not  served  on  the 
same  day  the  return  must  show  the  day  each  was  served. 
In  such  case  the  return  may  be  as  follows : 

As  herein  commanded  I  summoned  the  said  defendants  by 
delivering  to a  certified  copy  of  this  writ  and  of  the  in- 
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dorsement  thereon,  on  the.... day  of ,18...,  and  to 

on  the day  of ,  18... 

When  one  or  more  of  the  defendants  are  not  found,  after  inserting 

in  the  return  the  names  of  those  summoned,  add:   -. are  not 

found  in county. 

Infant  Under  Fourteen  Tears  of  Age. 

Jan.  1,  18...     Received  writ. 

As  herein  commanded  I,  on  the day  of. ,18...,  sum- 
moned the  said ,  a  minor  under  the  age  of  fourteen  years, 

by  delivering  to  him  a  certified  copy  of  this  writ  and  of  the  en- 
dorsement thereon,  and  on  the  same  day  I  delivered  a  certified 
copy  thereof,  and  of  the  indorsement  thereon  to [the  guar- 
dian, father,  mother,  or  person  with  whom  the  minor  is  living,  as  the 
case  may  be']. 

If  the  summons  is  not  serv'ed  on  the  guardian,  father,  mother  or  per- 
son  with  whom  the  minor  is  living,  the  return  should  show  that 
such  persons  nor  any  of  them  could  be  found.  In  such  case 
service  on  the  minor  himself  is  sufficient. 

If  the  minor  is  over  the  age  of  fourteen  years  service  on  him 
alone  is  sufficient. 

Service  on  Corporation. 

Jan.  1,  18...     Received  writ. 

As  herein  commanded  I,  on  the day  of. ..,  18...,  sum- 
moned the  defendant  named  herein,  by  delivering  a  certified 
copy  of  this  writ  and  of  the'  indorsement  thereon  to the  pres- 
ident \_or  mayor,  or  chairman  of  the  board  of  trustees,  or  chairman 
of  the  board  of  directors,  or  designation  of  the  officer  served  and  say ;], 
chief  officer  of  the  within  named  corporation;  [or  if  the  chief 
officer  is  not  found  in  the  county,  then  describe  the  officer  upon  whom 
the  writ  is  served  according  to  his  office,  as  cashier,  treasurer,  secretary, 
clerk,  or  managing  agent],  no  chief  officer  of  said  corporation  being 
found  within  the  county. 

Service  on  Subordinate  Officer  of  Corporation. 

Jan.  1,  18...     Received  writ. 

As  herein  commanded  I,  on  the day  of. 18...,  sum- 
moned the  within  named   defendant  by   delivering  to „ 
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cashier  [treasui'er,  secretary,  clerk  or  managing  agenQ  thereof, 
a  certified  copy  of  this  writ  and  of  the  indorsement  thereon,  the 
chief  officer  of  said  corporation  not  being  found  in  the  county. 

Service  where  none  of  the  Officers  are  found. 

Jan.  1,  18...     Received  writ. 

The  president,  etc.,  treasurer,  cashier,  Secretary,  clerk,  or 
managing  agent  of  the  within  named  corporation  not  being  found 

in   my  county;  I  on  the day  of. ,   18...,   summoned   the 

within  named  defendant  by  leaving  a  certified  copy  of  this  writ 
and  of  the  indorsement  thereorl,  at  the  office  [or  usual  place  of 
businessl  of  said  corporation  with  R.  G.,  the  person  having 
charge  of  said  office. 

On  Agent  of  Insurance  Company. 

Jan.  1,  18...     Received  writ. 

As  herein  commanded,  I,  on  the day  of. ,  18...,  sum- 
moned the  within  named  defendant  by  delivering  to , 

chief  officer  of  the  agency  of  said  company  in county, 

Nebraska,  a  certified  copy  of  this  writ  and  of  the  indorsement 
thereon. 

Service  upon  Company  or  Firm. 

Jan.  1,  18...     Received  writ. 

As  herein,  commanded,  I,  on  the day  of. ,  18...,  sum- 
moned the  within  named  defendant  by  delivering  to ,  a 

member  of  said  firm  [or  clerk  or  general  agent  thereof]  at  their 

usual  place  of  business  in county,  Nebraska,  a  certified 

copy  of  this  writ  and  of  the  indorsement  thereon. 

Service  on  Foreign  Corporation. 

Jan.  1,  18...     Received  writ. 

As  herein  commanded,  I,  on  the day  of. ,  18...,  sum- 
moned the  within  named  defendant  by  delivering  to , 

managing  agent  of  said  corporation  in ....county, Nebraska, 

a  certified  copy  of  this  writ  and  of  the  indorsement  thereon. 

Managing  Agent.  An  agent  who  is  invested  with  the  general 
conduct  and  control  at  a  particular  place  of  the  business  of  a 
corporation  is   a   managing  agent  within   the  meaning  of  the 
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seventy-fifth  section  of,  the  code.  It  is  immaterial  where  he  re- 
sides. Porter  v.  The  C.  #  N.  W.  JR.  W.  Co.,  1  Neb.,  15.  Amer- 
ican Ex.  Co.  V.  Johnson,  17  0.  S.,  641. 

Husband  and  wife.  Process  against  and  service  on  the  husband 
alone,  in  an  action  to  foreclose  a  mortgage  signed  by  the  hus- 
band and  wife,  does  not  effect  the  wife's  appearance  in  the  action. 
McArthurv.  FranMin,15  0.  S.,  485. 

Service  upon  infants.  A  return  of  the  sheriff  that  he  has  served 
the  summons  on  the  infant  alone  is  insufficient,  unless  it  is  ac- 
companied with  a  statement  that  there  could  be  found  no  guar- 
dian, father,  mother,  or  person  having  the  care  of  the  infant,  or 
with  whom  he  lived,  or  that  the  infant  is  over  fourteen  years  of 
age.     Keys  v.  McDoyiald,  1  Handy,  287. 

It  is  not  proper  for  the  attorney  of  the  plaintiff  to  acknowledge 
service  of  process  for  the  defendant,  and  thereby  bring  him  into 
«ourt.  And  the  court  in  such  case  will  refuse  to  enter  up  judg- 
ment.    Sleeper  v.  Sleeper,  1  Handy,  530. 

"  A  summons  served  by  leaving  a  true  copy  at  the  residence  of  the 
party  named  is  sufficient;  as  residence  and  usual  place  of  residence 
are  equivalent  terms.      Walker  v.  Bank  of  Gircleville,  15  0.,  288. 

Appearance.  If  after  judgment  by  default,  against  a  defendant, 
not  within  the  jurisdiction  of  the  court,  because  of  defective  ser- 
vice of  summons,  the  defendant  appear  in  court  to  give  notice  of 
appeal,  and  has  it  entered  on  the  record,  he  thereby  appears  in 
the  action  and  submits  to  the  jurisdiction  of  the  court.  Fee  v. 
Big  Sand  Iron  Co.,  13  0.  S.,  563.  Cropsey  v.  Wiggenhom,  3  Neb,, 
108.     Orowell  v.  Galloway,  Id.,  220.    Kane  v.  The  People,  4  Id.,  512. 

Appearance.  A  jiefendant  by  pleading  to  the  action  thereby 
enters  his  appearance  in  the  case,  and  is  estopped  from  denying 
the  service  of  process,  unless  the  authority  by  which  this  is  done 
can  be  impeached.     Evans  v.  Iks,  7  0.  S.,  233. 

CONSTRUCTIVE  SERVICE. 

Section  77.  Service  may  be  made  by  publication  in  either  of 
the  following  cases : 

First.  In  actions  brought  under  the  fifty-first,  fifty-second,  and 
fifty-third  sections  of  this  code,  where  any  or  aU  of  the  defendants 
jeside  out  of  the  state. 
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Seco7id.  In  actions  brought  to  establish  or  set  aside  a  will, 
where  any  or  all  of  the  defendants  reside  out  of  the  state. 

Third.  In  actions  brought  against  a  non-resident  of  this  state 
or  a  foreign  corporation,  having  in  this  state  property  or  debts 
owing  to  them,  sought  to  be  taken  by  any  provisional  remedy,  or 
to  be  appropriated  in  any  way. 

Fourth.  In  actions  which  relate  to,  or  the  subject  of  which  is, 
real  or  personal  property  in  this  state,  where  any  defendant  has 
or  claims  a  lien  or  interest,  actual  or  contingent,  therein,  or  the 
relief  demanded  consists  wholly  or  partially  in  excluding  him 
from  any  interest  therein,  and  said  defendant  is  a  non-resident  of 
this  state  or  a  foreign  corporation. 

Fifth.  In  all  actions  where  the  defendant,  being  a  resident  of 
the  state,  has  departed  therefrom,  or  from  the  county  of  his  resi- 
dence, with  intent  to  delay  or  defraud  his  creditors,  or  to  avoid 
the  service  of  summons,  or  keeps  himself  concealed  therein  with 
the  like  intent. 

Section  78.  Before  service  can  be  made  by  ^publication,  an  affidavit 
must  he  fled  that  service  of  summons  cannot  be  made  within  this 
state  on  the  defendant  or  defenda,nts  to  be  served  by  publication, 
and  that  the  case  is  one  of  those  mentioned  in  the  preceding  sec- 
tion. When  such  affidavit  is  filed  the  party  may  proceed  to 
make  service  by  publication. 

Section  79.  The  publication  must  he  made  four  consecutive  weeks 
in  some  newspaper  printed  in  the  county  where  the  petition  is 
filed,  if  there  be  any  printed  in  such  county;  and  if  there  be 
none,  then  in  some  newspaper  printed  in  the  state  of  general 
circulation  in  that  county.  It  must  contain  a  summary  state- 
ment of  the,  object  and  prayer  of  the  petition,  mention  the  court 
wherein  it  is  filed,  and  notify  the  person  or'  persons  thus  to  be 
served  when  they  are  required  to  answer. 

Section  80.  Service  by  publication  shall  be  deemed  complete  when 
it  shall  have  been  made  in  the  manner  and  for  the  time  pre- 
scribed in  the  preceding  section,  and  such  service  shall  be 
proved  by  the  affidavit  of  the  printer,  or  his  foreman  or  principal 
clerk,  or  other  person  knowing  the  same. 

Section  81.  In  all  cases  where  service  may  be  made  by  publi- 
.  cation  and  in  all  other  cases  where  the  defendants  are  non-resi- 
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dent8,  and  the  cause  of  action  arose  in  this  state,  suit  may  be 
brought  in  the  county  where  the  cause  of  action  arose,  and  per- 
sonal service  of  the  summons  may  be  made  out  of  the  state  by 
the  sheriff  or  some  person  appointed  by  him  for  that  purpose. 
In  all  cases  where  service  of  a  summons  is  made  on  a  person 
without  the  state  proof  of  such  service  must  be  made  by  affida- 
vit, stating  the  time  and  manner  of  service,  and  such  service  shall 
be  made  in  the  same  manner  as  summonses  ars  served  on  parties 
residing  within  the  state. 

Section  82.  A  party  against  whom  a  judgment  or  order  has 
been  rendered,  without  other  service  than  by  publication  in  a 
newspaper,  may,  at  any  time  within  five  years  after  the  date  of 
the  judgment  or  order,  have  the  same  opened  and  be  let  in  to  de- 
fend; before  the  judgment  or  order  shall  be  opened  the  appli- 
cant shall  give  notice  to  the  adverse  party  of  his  intention  to  make 
such  application,  and  shall  file  a  full  answer  to  the  petition, pay  all 
costs,  if  the  court  require  them  to  be  paid,  and  make  it  appear 
to  the  satisfaction  of  the  court  by  affidavit  thai  during  the  pen- 
dency of  the  action  he  had  no  actual  notice  thereof  in  time  to 
appear  in  court  and  make  his  defense;  but  the  title  to  any  prop- 
erty, the  subject  of  the  judgment  or  order  sought  to  be  opened, 
which  by  it,  or  in  consequence  of  it,  shall  have  passed  to  a  pur- 
•  chaser  in  good  faith,  shall  not  be  affected  by  any  proceedings 
under  this  section,  nor  shall  they  affect  the  title  of  any  property 
sold  before  judgment  under  an  attachment.  The  adverse  party, 
on  the  hearing  of  an  application  to  open  a  judgment  or  order, 
as  provided  in  this  section,  shall  be  allowed  to  present  counter 
affidavits  to  show  that  during  the  pendency  of  the  action  the  ap- 
plicant had  notice  thereof  in  time  to  appear  in  court  and  make 
his  defense. 

Section  83.  Unknown  heirs  or  ■  devisees.  In  actions  where  it 
shall  be  necessary  to  make  the  heirs  or  devisees  of  any  deceased  ' 
person  defendants,  and  it  shall  appear  by  the  affidavit  of  the 
plaintiff  annexed  to  his  petition  that  the  names  of  such  heirs  or 
devisees,  or  any  of  them,  and  their  residences,  are  unknown  to 
the  plaintiff,  proceedings  may  be  had  against  such  unknown 
heirs  or  devisees  without  naming  them,  and  the  court  may  make 
such  order  respecting  service  as  may  be  deemed  proper;  if  ser-. 
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vice  by  publication  be  ordered  the  publication  shall  not  be  less 
than  four  weeks. 

Section  84.  Where  the  action  is  against  two  or  more  defendants,  and 
one  or  more  shall  be  served,  but  not  all  of  them,  the  plaintiff 
may  proceed  as  follows  : 

First.  If  the  action  is  against  defendants  jointly  indebted  upon  con- 
tract he  may  proceed  against  the  defendant  served  unless  the 
court  otherwise  direct. 

Second.  If  the  action  he  against  defendants  severally  liable  he  may, 
without  prejudice  to  his  rights  against  those  not  served,  proceed 
against  the  defendants  served  in  the  same  manner  as  if  they  were 
the  only  defendants. 

Section  85.  When  the  summons  has  been  served  or  publication  made 
the  action  is  pending  so  as  to  charge  third  persons  with  notice  of  its 
pendency,  and  while  pending,  no  interest  can  be  acquired  by  third 
persons  in  the  subject  matter  thereof  as  against  the  plaintiff's  title. 

Section  86.  Notice.  When  any  part  of  the  real  property,  the 
subject  of  the  action,  is  situated  in  any  other  county  or  counties 
than  the  one  in  which  the  action  is  brought,  a  certified  copy  of 
the  judgment  in  such  action  must  be  recorded  in  the  clerk's  of- 
fice of  such  other  county  or  counties  before  it  shall  operate 
therein  as  a  notice  so  as  to  charge  third  persons  as  provided  in 
the  preceding  section.  It  shall  operate  as  such  notice  without 
record  in  the  county  where  it  is  rendered:  but  this  section  shall 
not  apply  to  actions  or  proceedings  under  any  statute  now  in 
force  which  does  not  require  such  record. 

Service  by  publication  is  of  no  validity  in  cases  where  a  per- 
son or  corporation,  owning  or  claiming  any  interest  in  or  lien 
upon  real  estate,  shall  appoint  an  ageijt  on  whom  to  serve  pro- 
cess, as  provided  in  the  act  "In  relation  to  service  of  process  in 
certain  actions  concerning  real  estate,"  approved  Feb.  15,  1877. 
Laws  of  1877, 17.    • 

Affidavit  for  Service  by  Publication. 

In  the  District  Court  of. County,  ISTebraska.   ^ 

A.  B.,  plaintiff,     ^ 

C.  D.,  defendant,  j 
A.  B.,  plaintiff  in  the  above  entitled  action,  being  first  duly 
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sworn,  deposes  and  says:  that  on  the day  of ,  18...,  he 

filed  a  petition  in  the  district  court  of county  against  G.  D. 

and  E,  F.,  the  object  and  prayer  of  which  is  [to  foreclose  a  certain 
Mortgage  executed  by  the  defendants  to  the  plaintiff  upon  (describe  the 

premises)  to  secure  the  payment  of..... .promissory  notes  dated 18..., 

for  the  sum  of. each,  and  due  and  payable  in .years  from 

date  (hereof,   that  there  is  now  due  upon   said  notes  and  mortgage 

the  sum  o/  $ ,  and  plaintiff  prays  that  said  premises  may  be  decreed 

to  be  sold  to  satisfy  the  am.ount  due  thereon"].  Affiant  further  states 
that  said  defendants  are  non-i'esidents,  and  service  of  summons 
cannot  be  made  within  this  state  upon  either  of  them,  wherefore 
plaintifi"  prays  for  service  upon  said  defendants  by  publication. 

A.  B. 
Subscribed  in  my  presence,  and  sworn  to  before  me,  this .... 

day  of ,  18.... 

,  [l.  s.]  ,  Clerk  of  the  District  Court. 

The  affidavit  is  jurisdictional,  and  it  should  show  the  existence 
of  one  of  the  causes  of  action  set  forth  in  section  77  of  the  code 
or  the  court  will  acquire  no  jurisdiction  by  the  publication.  At- 
kins V.  Atkins,  9  ISTeb.,  191.  Shields  v.  Miller,  9  Kansas,  390.  Slo- 
cum  V.  Slocum,  17  Wis.,  150.     Forbes  v.  Hyde,  31  Cal.,  342. 

The  rule  may  be  stated  thus:  If  there  is  a  total  want  of  evi- 
dence upon  a  vital  point  in  the  affidavit  the  court  acquires  no 
jurisdiction  by  publica,tion  ofthe  summons;  but  where  there  is 
not  an  entire  omission  to  state  a  material  fact,  but  it  is  insuffi- 
ciently set  forth,  the  proceedings  are  merely  voidable.  Atkins  v.  • 
Atkins,  9  ISTeb.,  191. 

Form  of  Notice. 

C.  D.  and  E.  F.,  defendants,  will  take  notice  that  on  day 

of  ,  18...,  A.  B.,  plaintiff  herein,  filed  his  petition  in  the 

district  court  of  county,  Nebraska,  against  said 

defendants,  the  object  and  prayer  of  which  are  [to  foreclose  a  cer- 
tain mortgage  executed  by  the  defendants  to  the  plaintiff  upon  {describe 

premises)  to  secure  the  payment  of  certain  promissory  notes  dated 

'18...,  for  the  sum  of  % each,  and  due  and  payable  in years 

from  the  date  thereof;  that  there  is  now  due  upon  said  notes  and  mort- 
gage the  sum  of  f ,  for  which  sum,  with  interest  from  this  date, 
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, .  >   ^  V' 
plaintiff  prays  for  a  decree  that  defendants  be  required  to\}hy  the  same, 
or  that  said  premises  may  be  sold  to  satisfy  the  amount' found  due']. 

You  are  required  to  answer  said  petition  on  or  before  the  

day  of  ,18.... 

Dated,  ,  18....  A.  B.,  Plaintiff, 

By  S.  H.,  Attorney. 

The  statute  requires  the  notice  to  be  published  four  consecu- 
tive weeks.  This  requirement  is  satisfied  by  four  successive 
weekly  publications.  Miller  v.  Finn,  1  Neb.,  254.  Bachelor  v. 
Bachelor,  1  Mass.,  255.  Sheldon  v.  Wright,  3  Selden,  497.  Olcott 
V.  Robinson,  21  W.  Y.,  150.     Sheldon  v.  Wright,  7  Barb.,  39. 

Notice  to  non-resident  defendants  by  publication  should  contain 
a  pertinent  description  of  the  property  sought  to  be  affected. 
Lawler  v.  Whetts,  1  Handy,  39. 

If  the  notice  is  so  specific  as  to  advise,  the  defendants  of  the 
nature  of  their  interest  sought  to  be  affected  by  the  proceeding, 
it  is  sufficient.     Gary  v.  May,  16  O.,  66. 

The  defendant  is  required  to  answer  on  or  before  the  third  Monday 
after  the  day  of  the  fourth  or  last  publication.  The  notice 
should  state  the  day  and  date  when  the  answer  must  be  filed. 

The  right  to  make  personal  service  of  summons  out  of  the 
state  is  limited  to  cases  where  service  by  publication  may  be 
made.      Vallette  v.  Kentucky  TVusi  Co.  Bank,  2  Handy,  1. 

Specific  performance.  The  provision  of  the  Code  authorizing 
suits  for  specific  performance  of  contracts  for  real  estate  to  be 
brought  in  the  county  where  the  defendants  or  any -of  them  re- 
side, is  limited  to  land  situate  within  the  state.  Benn  v.  Hay- 
ward,  14  0.  S.,  302.     Roberts  v.  Swearingen,  8  Neb.,  372. 

Notice  of  Application  to  Open  Judgment. 

In  the  District  Court  of. County,  Nebraska. 

C.  D.  j 

To  A.  B.: 

Your  are  hereby  notified  that  I  will  apply  to  the  district  court 

of. county,  on  the  first  day  of  the  next  term  thereof,  or  as 

Boon  thereafter  as  the  application  can  be  heard,  to  have  the 
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judgment  heretofore  rendered  in  this  cause  opened  up  and  be  let 
in  to  defend  the  same. 

Dated 18...  C.  D., 

By  S.  H.,  his  Attorney. 

A  copy  of  the  notice  should  be  filed  in  the  district  coUrt,  upon 
which  should  be  indorsed  the  oath  of  the  party  serving  the 
same,  showing  the  time  and  manner  of  service. 

The  application  may  be  made  as  a  matter  of  right,  and  when 

-  a  party  brings  himself  clearly  within  the  statute  the  court  has 

no  discretion  in  the  matter,  but  must  grant  the  application ;  but 

it  may  require  the  payment  of  costs  to  that  time  as  a  coijdition. 

ORDER    OPENING   JUDGMENT. 

This  cause  came  on  for  hearing,  after  due  notice  to  the  plain- 
tiff, upon  the  motion  of  the  defendant  to  open  the  judgment 
heretofore  rendered  in  this  action,  and  after  hearing  the  evidence 
and  the  arguments  of  counsel  the  court  finds  that  no  other  ser- 
vice upon  the  defendant  was  had  in  this  case  than  by  publicatioii 
in  the  [name  of  paper].  And  it  a;ppearing  to  the  satisfaction  of 
the  court  by  the  evidence,  that  during  the  pendency  of  the  ac- 
tion the  said  defendant  had  no  actual  notice  thereof,  and  that 
he  has  a  defense  to  the  same,  it  is  therefore  considered  that  the 
judgment  heretofore  rendered  in  this  case  be  and  the  same  is 
hereby  set  aside,  and  he  be  permitted  to  answer  upon  payment 
by  him  of  all  costs  to  this  date. 

UNKNOWN   HEIRS   AND    DEVISEES. 
Affidavit  of  Plaintiff  Annexed  to  his  Petition. 

The  State  of  ]!^ebraska,  "1 
County.  \ 

A.  B.,  plaintiff  in  the  above  entitled  action,  being  first  duly 
sworn,  deposes  and  says  that  the  names  of  the  heirs  [or  devisees] 

of  said named  in  the  above  petition,  or  any  of  them,  and 

their  residences,  are  unknown  to  the  said  A.  B.,  plaintiff. 

A.B. 

Subscribed  in  my  presence  and  sworn  to  before  me  this 

day  of  ,  18.... 

Clerk  of  the  District  Court. 
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Order  for  Publication. 

On  motion  of  A.  B.,  by  ,  his  attorney,  and  it  appearing 

to  the  court  from  the  affidavit  of  the  plaintiff  annexed  to  his 
petition  that  the  names  of  the  heirs  [or  devisees]  of  the  said 

..,  or  any  of  them,  and  their  residences,  are  unknown  to 

said  plaintiff,  it  is  therefore  ordered  that,  as  to  them,  service  be 
made  for  four  consecutive  weeks  in  the  same  manner  as  in  case 
of  non-resident  defendants.  The  notice  to  contain  a  summary 
statement  of  the  object  and  prayer  of  the  petition. 

Affidavit  of  Publication. 

The  State  of  E"ebbaska,  1 
County.  j 

L.  M.,  being  first  duly  sworn,  deposes  and  says:  that  he  is  the 
printer  [or  foreman  or  prmcipal  clerk']  of  [insert  name  of  paper],  a 
newspaper  printed  and  published  in  said  county;  that  the  an- 
nexed notice  was  published  in  said  paper  for  four  consecutive 

weeks,  the  first  publication  being  on day  of  ,  18.... 

L.  M. 

Subscribed  in  my  presence  and,  sworn  to  before  me  this 

day  of  ,18.... 

,  Clerk  [or  Justice  of  the  Peace]. 
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pleadings    IN    CIVIL   ACTIONS. 

Section  91.     The  only  pleadings  allowed  are — 

First.     The  petition  by  the  plaintiff.     , 

Second.     The  answer  or  demurrer  uy  the  defendant. 

Third.     The  demurrer  or  reply  hy  the  piaintift". 

Fourth.     The  demurrer  to  the  "reply  by  the  defendant. 

The  pleadings  at  common  law  were : 

1.  The  declaration. 

2.  The  plea. 

3.  The  replication, 

4.  The  rejoinder. 
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5.  The  surrejoinder. 

6.  The  rebutter. 

7.  The  surrebutter. 

The  declaration  stated  the  plaintiff's  cause  of  action,  and  was 
not  in  general  filed  until  service  had  been  made  on  the  defend-, 
ant.  In  case  the  defendant  did  not  demur  to  the  declaration  he 
could  answer  it  by  a  plea  denying  generally  the  declaration  to  be 
true.  This  was  called  the  general  issue.  Or  he  could  allege  new 
matter  in  abatement  or  avoidance  of  the  plaintiff's  claim.  To 
these  defenses  the  plaintiff  might  demur,  or  deny  the  facts  stated 
therein,  or  allege  new  matter  constituting  a  defense.  This  plead- 
ing of  fact  was  called  a  replication.  The  defendant  might  de- 
mur to  the  replication,  or  file  a  rejoinder  denying  the  facts 
stated  therein.  To  this  the  plaintiff  could  file  a  surrejoinder, 
to  which  the  defendant  could  file  a  rebutter.  To  this  the  plain- 
tiff could  answer  by  a  surrebutter.  The  same  count  in  a  decla- 
ration could  not  contain  more  than  one  cause  of  action,  neither 
could  a  plea  contain  more  than  one  defense.  The  object  was 
to  frame  pleadings  so  as  to  present  but  a  single  issue,  either-  of 
law  or  fact.  Under  the  general  issue  in  an  action  of  assumpsit, 
many  defenses,  such  as  payment,  could  be  proved.  The  whole 
system  had  become  exceedingly  technical,  and  it  is  apparent, 
from  the  reported  cases,  made  the  regularity  of  the  proceedings 
of  more  importance  than  the  rights  of  the  parties. 
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CHAPTER  VIII. 


THE    PETITION. 

Section  92.     The  petition  must  contain — 

First.  The  name  of  the  court  and  county  in  which  the  action 
IS  brought,  and  the  names  of  the  parties  plaintiff  and  defend- 
ant. 

Second.  A  statement  of  the  facts  constituting  the  cause  of  ac- 
tion, in  ordinary  and  concise  language,  and  without  repetition. 

Third.  A  demand  for  the  relief  to  which  the  party  supposes 
himself  to  be  entitled.  If  the  recovery  of  money  be  demanded 
the  amount  thereof  shall  be  stated;  and  if  interest  thereon  be 
claimed  the  time  from  which  interest  is  to  be  computed  shall 
also  be  stated. 

Section  93.  "Where  the  petition  contains  more  than  one  cause 
of  action,  each  shall  be  separately  stated  and  numbered. 

If  pleadings  shall  be  in  ordinarj^  language,  as  contradistin- 
guished from  legal  technical  language,  they  must  be  construed 
as  meaning  what  is  generally  understood  by  ordinary  language, 
and  hence  there  can  be  no  established  technical  mode  of  stating 
a  cause  of  action  or  defense.      Trustees  v.  Odlin,  8  0.  S.,  297. 

Motion  to  make  specific.  If  what,  under  common  law  plead- 
ings, was  denominated  a  legal  deduction  or  conclusion  of  law  is 
alleged,  it  may  or  may  not  contain  also  a  fact  constituting  a 
cause  of  action  or  defense;  but  if  it  does,  and  is  indefinite  and 
uncertain,  the  opposite  party  may  by  motion  require  it  to  be 
made  definite.  He  cannot  demur  on  that  ground,  nor  object  to 
the  pleading  on  error.     Id.     MilU  v.  Rice,  3  Neb.,  87. 

The  code  does  not  authorize  the  same  cause  of  action  to  be'stated  in 
different  forms  as  so  many  distinct  causes  of  action.  It  wholly 
abolishes  this  artificial  mode  of  pleading.  But  if  the  petition 
contains  a  full  statement  of  the  facts  constituting  the  plaintiff''s 
cause  of  action,  and  this  is  improperly  followed  by  another 
count  differing  from  the  former  only  in  being  more  general  in 
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ifefoi:m  and  less  specific  in  its  statement  of  facts,  and  no  objec- 
tion is  taken  to-  the  petition,  the  second  count  may  be  rejected 
as  mere  surplusage.  Ferguson  v.  Gilbert,  1&  0.  S.,  88.  Lash  v. 
Christie,  4  Neb.,  262. 

In  cm  action  to  recover  a  personal  judgment  for  the  amount  of  an 
assessment  for  the  improvement  of  streets  it  must  appear  that 
the  defendant  was  the  owner  of  the  lot  at  the  date  of  the  assess- 
ment.    Corry  v.  Gaynor,  21  0.  S.,  277. 

Under  the  liberal  construction  of  ple&dings  prescribed  by 
the  code,  and  no  motion  being  made  to  require  the  pleading  to 
be  made  more  definite  and  certain,  an  averment  in  the  petition 
that  the  guarantor  is  liable  both  as  an  indorser  and  guarantor 
implies  a  transfer  of  the  note  to  the  guarantee,  and  imports  a 
consideration  for  the  contract  of  guaranty.  Clay  v.  Edgerton,  19 
O.  S.,  649. 

When  the  condition  of  a  bond  requires  a  compliance  with  the 
terms  of  another  obligation,  which  are  not  fully  stated  in  the 
condition,  a  declaration  upon  the  bond  must  set  out  the  obliga- 
tion referred  to  in  the  condition,  with  a  corresponding  breach. 
Portage  Canal  and  Manufacturing  Co.,  v.  Crittenden,  17  Ohio,  436. 
Clarke  v.  0.  §■  8.  W.  E.  W.  Co.,  5  Neb.,  314.       , 

In  an  action  on  contract  &  petition  is  bad  on  general  demurrer 
if  it  fail  to  aver  a  breach  of  the  contract.  Phipps  v.  Hope,  16  0. 
S.,  586. 

All  contracts  in  general  restraint  of  trade  are  opposed  to  public 
policy,  and  void;  and  those  impartial  restraints  are  illegal,  except 
when  founded  upon  a  valuable  consideration,  and  when  good 
reasons  appear  for  entering  into  the  contract.  Lange  v.  Werk,  2 
O.  S.,  520. 

Before  such  contract  can  be  enforced  it  must  appear  from  the 
pleadings  and  proofs:  1.  That  the  restraint  is  partial.  2. 
Founded  upon  a  Valuable  consideration.  And  3.  That  the  con- 
tract is  ^reasonable  and  not  oppressive.  It  should  appear  from 
the  facts  stated  in  the  petition  that  the  contract  is  reasonable. 
Id. 

A  contract  may  be  reformed  and  tinal  judgment  rendered  thereon 
in  the  same  action.  Stewart  v.  Carter,  4  Neb.,  566.  Globe  Ins. 
Co.  V.  Boyle,  21  0.  S.,  120. 


THE    PETITION.  57 

Covenants.  If  the  liability  of  the  defendant  depend^  ,upon  the 
performance  of  a  prior  covenant  or  condition  on  the  pai't  of  the 
plaintiff,  performance,  or  a  tender  of  performance,  must  he 
averred,  or  the  declaration  will  he  had  on  demurrer.  Courcier 
V.  Graham,  1  Ohio,  342. 

Covenant.  If  the  covenant  contain  mutual  conditions  to  be 
performed  at  the  same  time  the  plaintiff  must  aver  that  he  was 
ready  and  offered  to  perform  on  his  part.     Id. 

Covenant  of  warranty.  The  petition  in  an  action  on  a  covenant 
of  warranty  in  a  deed  must  aver  an  eviction  by  paramount  title 
to  entitle  the  plaintiff  to  recover.  Innes  v.  Agnew,  1  Ohio,  387. 
Mills  V.  Rice,  3  Neb.,  76. 

It  is  not  sufficient  to  merely  negative  the  words  of  the  cov- 
enants, for  these  covenants  protect  only  against  an  ouster  from 
the  possession  or  enjoyment  of  the  premises.  Mills  v.  Rice,  3 
Neb.,  85. 

Mutual  covenants.  A  covenant  to  convey  a  tract  of  laud,  speci- 
fying no  time  of  conveyance,  and  a  covenant  to  pay  therefor  so 
much  money  in  hand,  and  so  much  at  a  future  day,  are  mutual 
covenants,  and  the  purchaser  cannot  have  a  cause  of  action  with- 
out averring  the  payment  or  tender  of  the  purchase  money. 
McCoy  V.  Bixbee,  6  Ohio,  310. 

Fraud.  A  petition  to  impeach  a  contract  judgment  or  de- 
cree for  fraud  must  set  forth  the  circumstances  which  constitute 
the  fr^ud  particularly  and  precisely.  Pendleton  v.  Galloivay,  9 
Ohio,  178.  Arnold  v.  Baker,  6  Neb.,  134.  Clark  v.  Dayton,  Id., 
192. 

New  promise.  Where  a  new  promise  or  acknowledgment  has 
been  made,  the  plaintiff  may  state  the  barred  demand  as  a  con- 
sideration for  the  new  promise,  and  allege  the  new  promise  in 
writing  as  the  cause  of  action.     Sturges  v.  Burton,  8  0.  S.,  221. 

New  promise.  Under  a  count  framed  on  an  executed  consid- 
eration, and  averring  an  original  indebtedness,  and  a  subsequent 
promise  in  consideration  thereof,  but  failing  to  aver  that  the 
claim  had  ever  been  barred  by  the  statute  of  limitations,  evi- 
dence will  be  admitted  that  the  claim  was  barred,  but  taken  out 
of  the  statute  by  a  subsequent  promise.  'Uxrs.  of  Haymaker  v. 
Haymaker,  4  O.  S.,  273. 
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'  lM^licip^s  prosecution.  An  averment  that  the  defendants  had 
without  cause  falsely  and  maliciously  made  written  complaint  be- 
fore a  justice  of  the  peace  charging  the  plaintiff  with  having  em- 
bezzled and  destroyed  letters  in  the  United  States  mail  entrusted 
to  him  as  mail  carrier,  and  procured  a  warrant  to  be  issued  by 
said  justice  for  his  arrest,  returnable  before  a  United  States  com- 
missioner, and  caused  him  to  be  prosecuted  on  such  charge;  and  , 
that  the  commissioner,  on  hearing,  found  that  there  was  nO' 
cause  of  complaint,  and  that  he  was  discharged  by  said  commis- 
sioner, by  which  he  was  greatly  injured  in  his  reputation,  etc., 
constitutes  a  cause  of  action;  Tilton-  v.  Morgaridge,  12  0.  S., 
98. 

Not  ground  of  demurrer.  Where  a  petition  states  a  good  cause 
of  action,  the  mere  failure  to  show  that  it  accrued  within  the 
period  limited  by  statute  for  bringing  the  action,  is  not  a  good 
ground  of  demurrer.  Huston  v.  Oriaghead,  23  0.  S.,  198.  Mills 
V.  Bice,  3  Neb.,  76! 

Mechanic's  lien.  A  mechanic's  lien  cannot  be  created  upon  the 
real  estate  of  a  married  woman  for  work  or  materials  furnished 
in  erecting  a  house  thereon  under  a  contract  with  her  husband, 
unless  it  is  alleged  and  proved  that  the  work  was  done  or  the 
materials  furnished  under  a  contract  with  the  wife.  Spinning  v, 
Blackburn,  13  0.  S.,  131. 

But  if  the  wife  give  directions  and  instructions  to  the  workmen  as  to 
the  kind  and  character  of  dwelling  to  erect,  and  the  manner  in 
which  the  work  shall  be  done,  in  the  absence  of  counteracting 
proof  it  will  be  presumed  the  husband  acted  as  the  agent 
of  the  wife  in  entering  into  such  contract.  McCormick  v.  Law- 
ton,  3  H'eb.,  452. 

Official  bond.  "Where  in  an  action  on  an  official  bond  the  peti- 
tion by  suitable  averments  shows  affirmatively  that  the  act  com- 
plained of  was  done  by  the  officer  while  in  the  performance  of 
an  official  duty,  it  is  not  subject  of  demurrer  because  of  an  addi- 
tional averment  that  it  was  done  under  color  of  his  said  office.. 
These  latter  words  may  be  rejected  as  surplusage.  Huffman  v.. 
Kopplekom,  8  I*feb.,  344. 

Where  there  is  an  omission  to  state  a  material  fact  in  a  peti- 
tion— one  necessary  to  show  a  cause  of  action,  the  presumptioa 


THE    PETITION.  89 

is  that  it  does  not  exist.  B.  ^  M.  R.  R.  i\  York  Co.,  7  Neb., 
487.     B.  ^  M.  R.  R.  c.  Lancaster  Co.,  4  Id.,  307. 

Replevin.  The  general  averments  in  a  petition  in  replevin  that 
the  plaintifi'  "  has  a  special  property  in  the  goods,  that  he  is  en- 
titled to  the  immediate  possession  thereof,  and  that  they  are 
wrongfully  and  unjustly  detained  from  him,"  are  mere  proposi- 
tions of  law.      Curtis  v.  Cutler,  7  ISob.,  315. 

Administrator's  bonds.  In  an  action  on  an  administrator's  bpnd 
against  the  surviving  obligors  and  the  administratrix  of  a  de- 
ceased surety,  if  the  case  does  not  fall  within  the  exceptions  pro- 
vided for  in  the  statute,  no  action  can  be  maintained  thereon  un- 
til the  expiration  of  the  time  limited  for  the  collection  of  the  as- 
sets and  paying  debts,  and  if  the  petition  does  not  show  such 
lapse  of  time  a  demurrer  will  lie.  Hammerle  v.  Kramer,  12  0  .8., 
252. 

Subscription  contract.  In  an  action  on  a  railroad  subscripl^ion 
contract,  conditioned  to  be  paid  in  installments  as  might  from 
time  to  time  be  called  for  by  the  directors,  provided  the  same  be 
expended  upon  a  certain  line  of  road  to  be  thereafter  located  by 
the  company.  Held,  that  a  petition,  showing  neither  the  road 
constructed  along  the  line  designated,  nor  an  offer  nor  readiness 
to  expend  the  money  subscribed  according  to  the  condition,  is  de- 
fective.    Trott  V.  Sarchett,  10  0.  S.,  242. 

Action  for  installments.  In  an  action  for  installments  of  stock 
which  are  payable  at  the  requisition  of  the  directors  and  on  pub- 
lication of  notice,  the  facts  of  requisition  and  publication  must 
b^set  forth  with  convenient  certainty  of  time  and  place.  Perm. 
^  Ohio  Canal  Co.  v.  Webb,  9  Ohioj  136.       ' 

Nuisance.  Where  a  declaration  charges  a  railroad  company 
with  obstructing  a  public  street  adjoining  the  residence  of  plain- 
tiff, and  thereby  prevented  a  free  passage  to  and  from  his  dwell- 
ing house,  that  the  company  kept  up  dangerous  fires,  generated 
and  deposited  about  his  premises  noxious  vapors  and  smoke, 
jarred  and  disjointed  his  house,  made  his  residence  unwholesome 
and  uncomfortable,  and  that  the  railroad  company  did  these 
things  unlawfully  and  with  the  intent  to  injure  plaintiflF,  a  good 
6ause  of  action  is  shown.     Parrot  v.  Railroad  Co.,  3  O.  S:,  330. 

Assault  and  battery.     In  an  action  for  assault  and  battery  the 
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plaintiff  may  introduce  evidence  showing  express  malice  without 
averring  in  his  petition  that  the  assault  was  malicious.  Klein  v. 
Thompson,  19  0.  S.,  569. 

In  an  action  on  an  undertaking  in  attachment  the  petition  should 
allege  that  the  order  of  attachment  was  wrongfully  sued  out  Or  ob- 
tained. It  is  not  enough  to  state  in  the  petition  that  the  attach- 
ment was  quashed  and  the  property  released  by  proceedings  in 
error.     Eaton  v.  Bartscherer,  5  l^eb.,  469. 

An  action  to  foreclose  a  ta,x  lien  will  not  lie  until  the  expiration 
of  the  two  years  allowed  the  owner  to  redeem  the  land,  nor  un- 
til there  is  a  failure  of  the  titl^  acquired  by  the  tax  deed.  Feet 
V.  O'Brien,  5  Id.,  360. 

Against  vendor.  "Where  a  vendor  elects  to  put  an  end  to  the 
contract  for  the  sale' of  real  estate  the  vendee  may  recover  back 
the  amount  he  has  paid  in  part  performance  thereof.  Eaton  v. 
Bedick,  1  IS'eb.;  308. 

Against  road  supervisor.  An  action  cannot  be  maintained 
against  a  road  supervisor  by  an  individual  for  an  injury  to  his 
person  or  property  occasioned  by  a  defect  in  a  public  road  or 
bridge.     McConnell  v.  Dewey,  5  Id.,  385. 

Separately  stating  and  numbering  causes  of  action.  "When  the 
plaintiff  has  but  one  cause  of  action  the  facts  cannot  be  subdi- 
vided so  as  to  present  fictitiously  two  or  more  causes  of  action. 
Sturges  v.  Burton,  8  0.  S.,  215. 

Not  demurrable.  A  pleading  under  the  code  which  sets  up  two 
or  more  causes  of  action,  or  two  or  more  defenses,  but  omits  to 
separately  state  and  number  them,  is  not  for  that  reason  demur- 
rable. The  irregularity  can  be  reached  only  on  motion.  The 
Township  of  Hartford  v.  Bennett,  10  0.  S.,  441.  Lash  v.  Christie, 
4  Ifeb.,  262. 

Where  two  of  more  causes  of  action  are  properly  joined  but  not 
separately  stated  or  numbered  in  the  petition,  and  the  defendant, 
without  objection,  by  motion  answers  both  and  proceeds  to 
trial,  he  waives  the  objection.  McKinney  v.  McKinney,  8  O.  B., 
423. 

Separate  causes  of  action.  A  claim  for  damages  for  withholding 
real  property  and  the  rents  and  profits  thereof  may  be  united 
with  a  claim  to  recover  possession  of  the  same,  but  they  are  sep- 
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arate  causes  of  action  and  should  be  separately  stated  and  num- 
bered in  the  petition.     McKinney  v.  McKinney,  8  0.  S.,  429. 

Where  the  cause  of  action  is  so  stated  in  the  petition  that  the 
defendant  cannot  demur,  on  the  ground  that  the  claim  is  barred 
by  the  statute  of  limitations,  he  should  plead  the  statute  in  bar, 
otherwise  he  waives  the  defense.  Id.  Vore  v.  Woodford,  29  Id., 
245.     Towsley  v.  Moore,  30  Id.,  184. 

One  cause  of  action.  A  petition  stating  that  the  defendant  sold 
to  the  plaintiff  a  specified  number  of  sheep,  representing  them 
to  be  sound  when  they  were  not  sound,  but  all  or  a  part  of  them 
were  affected  with  hoof-rot,  and  that,  relying  upon  defendant's 
representation  as  true,  the  plaintiff  turned  the  sheep  into  his 
field  with  his  other  sheep,  whereby  they  also  became  diseased  and 
the  pasture  injured,  does  not  state  several  causes  of  action,  but 
only  a  single  cause  of  action  with  circumstances  of  special  dam- 
age.    Wilcox  V.  McCoy,  21  0.  S.,  655. 

In  an  action  of  slander.  Where  certain  actionable  words  were 
charged  in  the  petition  to  have  been  spoken  of  the  plaintiff,  on  a 
day  named  and  at  sundry  other  times  between  that  day  and  the 
commencement  of  the  suit.  Held,  in  the  absence  of  a  motion  to 
separately  state  the  diflerent  causes  of  action  or  make  them  more 
definite  as  authorized  by  the  code,  any  utterance  of  the  words 
by  the  defendant  between  the  day  named  in  the  petition  and  the 
commencement  of  the  suit  may  be  considered  as  ground  for  the 
recovery  of  damages,  but  words  spoken  after  the  commencement 
of  the  suit  are  only  admissible  for  the  purpose  of  proving  mal- 
ice, and  cannot  be  relied  on  as  a  ground  of  recovery.  ,  Alpin  v. 
Morton,  21  O.  S.,  536. 

Prayer  for  relief  .  The  plaintiff  in  his  petition  must  pray  for 
such  relief  as  he  supposes  himself  entitled  to.  In  equity  causes, 
in  addition  to  the  specific  relief  prayed  for,  it  is  well  to  add  a 
prayer  for  general  relief. 

A  good  -petition  must  contain  a  cause  of  action  in  favor  of  the 
-plaintiff,  and  where  it  does  not  show  such  cause  of  action  the  ob- 
jection is  not  waived  by  the  failure  of  the  defendant  to  demur,  al- 
though the  facts  stated  may  constitute  a  cause  of  action  in  favor 
of  a  person  not  a  party  to  the  suit.  Weidner  v.  Bankin,  26  0.  S., 
622.     Hurley  v.  Cox,  9  Neb.,  230. 
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In  an  action  on  an  executor's  bond,  as  against  a  demurrer  to  the 
petition,  it  is  sufficient  allegation  of  breach  to  set  forth  the  con- 
dition of  the  bond  alleged  to  have  been  broken,  and  aver  a  non- 
performance of  such  condition,  although  the  petition  might  be 
open  to  a  motion  to  make  more  definite  and,  certain.  Outridge 
V.  Vanatta,  27  0.  S.,  366. 

Copies  of  written  instruments  attached  to  and  .filed  with  the  pe- 
tition, as  required  by  the  code,  form  no  part  of  the  pleading. 
.Larrimore  v.  Wells,  29  0.  S.,  13. 

Limitation  waived.  Where  a  petition,  which  contains  a  good 
■cause  of  action,  except  that  it  appears  to  be  barred  by  the  stat- 
ute, is  demurred  to,  and  the  defendant  afterwards,  pending  the 
-demurrer,  answers  to  the  merits,  and  an  issue  of  fact  is  joined 
i;hereon  and  trial  had,  the  demurrer  must  be  taken  to  have  been 
waived.     Vore  v.  Woodford,  29  Id.,  246. 

A  petition  against  several  makers  of  a  joint  and  several  prom- 
issory note  more  than  fifteeti  years  past  due,  whereon  payments 
have  been  made  within  the  time  of  the  statute,  but  by  whom 
paid  not  appearing,  does  not  show  a  statutory  bar  in  favor  of  any 
■of  the  defendants.     Id. 

In  such  case  the  ma,kers  in  whose  favor  the  statute  has  run 
should  plead  the  statute  in  bar. 

A  petition  in  a  civil  action,  however  inartistically  drawn,  but 
containing  facts  sufficient  if  properly  stated  to  constitute  a 
cause  of  action,  will  support  a  judginent  entered  on  a  general 
verdict  in  favor  of  the  plaintiff  when  no  objection  is  made  to  the 
sufficiency  of  the  petition  before  judgment.  Youngstown  v. 
Moore,  30  Id.;  133. 

Plaintiff  having  more  than  one  lien.  The  plaintiff  in  a  proceed- 
ing in  foreclosure,  having  more  than  one  valid  lien  upon  the 
premises,  will  be  protected  only  to  the  extent  he  sets  them  up 
and  asks  relief;  and  if  he  has  a  subsisting  judgment  lien  at  the 
time  he  commences  his  action,  and  fails  to  set  the  same  up  in  his 
petition,  and  such  judgment,  pending  the  proceedings,  becomes 
dormant,  the  plaintiff  cannot  afterwards  set  the  same  up  by 
amendment,  and  have  it  enforced  against  the  liens  of  other  par- 
ties in  the  case.     Fork  v.  Litmer,  31  Id.,  215. 

Facts  must  be  stated.     When  an  injunction  is  sought  on  the 
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ground  of  appi'ehended  injury  to  real  property  facts  must  be 
stated  showing  that  the  injury  would  be  irreparable,  and  the 
mere  statement  in  the  petition  that  the  injury  would  be  irrepar- 
able is  insufficient  on  demurrer.  Van  Wert  v.  Webster,  Id.,  420. 
Nomiand  v.  Otoe-  Co.,  8  Neb.,  18. 

Facts  must  he  stated.  In  an  action  to  recover  damages  result- 
ing  to  domestic  animals  from  the  failure  of  a  railroad  company 
to  construct  and  maintain  good  and  sufficient  fences  along  the 
line  of  its  road  as  required  b}^  the  statute,  the  facts  upon  which 
the  company's  liability  depends  must  be  stated  in  the  petition. 
Railroad  v.  Wilso7i,  31  O.  S.,  555. 

A  petition  in  the  following  form  was  held  sufficient:  "The 
plaintiff  says  this,  his  action,  is  founded  qn  a  promissory  note, 
of  which  the  following  is  a  copy,  with  the  indorsements  thereon: 

^'$296.47.  "  Steubenville,  0.,  January  19,  1855. 

"Fifty  days  after  date  the  Steubenville  and  Indiana  Railroad 
Company  promise  to  pay  to  Jesse  Sweitzer,  or  order,  two  hun- 
dred and  ninety-six  dollars  and  forty-seven  cents,  for  value  re- 
ceived. In  witness  whereof  the  president  of  said  company  here- 
by affixes  his  signature. 

"$296:47.  "James  Means, 

"President  of  S.  &  I.  K  R.  Co. 

"For  value  received  we  guarantee  the  payment  of  the  within 
note.  "Levi  Sargent, 

"  Isaac  Carr. 

"January  15,  1855. 

"  There  are  no  credits  on  said  note.  There  is  due  from  the 
defendant  to  the  plaintiff  on  said  note  the  sum  of  two  hundred 
and  ninety-six  dollars  and  forty-seven  cents,  which  he  claims, 
with  interest  from  the  12th  day  of  March,  1855,  and  for  which 
he  prays  judgment  against  the  defendant."     Sargent  v.  Railroad, 

32  0.  S.,  449. 

If  the  defective  condition  of  leased  premises  occasions  damage,  in 
order  to  make  the  lessor  or  landlord  responsible  it  is  not  suffi- 
cient merely  to  allege  ownership  in  him,  but  the  special  circum- 
stances creating  his  liability  must  be  stated.  Shindlebeck  v.  Moon, 
Id.,  264. 
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Mnding  not  condusive,  when.  In  an  action  on  a  written  instru- 
ment against  two  or  more  persons  jointly  and  severally  bound, 
the  finding  of  the  court,  under  section  449  of  the  code  [section 
5ll  of  the  code  of  l^ebraska],  that  one  or  more  of  the  makers 
signed  the  same  as  surety  or  bail  for  his  or  their  co-defendant, 
and  the  certificate  in  the  judgment  showing  which  is  principal 
and  which  are  sureties,  do  not  conclude  the  parties  as  to  the  facts 
so  found  and  certified  in  an  action  subsequently  'instituted  for 
contribution.     Gatchv.  Simkins,  25  0.  S.,  89. 

Discovery  under  the  code  has  ceased  to  be  one  of  the  objects 
sought  in  a  court  of  equity.  Jurisdiction  cannot  therefore  be 
maintained  on  that  ground  alone.  Lamuster  v.  Scofield,  5  ^eh,, 
148. 


CHAPTER  IX. 


THE   DBMUREBR. 

Section  94.  The  defendant  may  demur  to  the  petition  only 
when  it  appears  on  its /ace,  either — 

First.  That  the  court  has  no  jurisdiction  of  the  person  of  the 
defendant  or  the  subject  of  the  action. 

Second.     That  the  plaintiff  has  not  legal  capacity  to  sue. 

Third.  That  there  is  another  action  pending  between  the 
same  parties  for  the  same  cause. 

Fourth.  That  there  is  a  defect  of  parties,  plaintiff  or  defend- 
ant. 

Fifth.     That  several  causes  of  action  are  improperly  joined. 

Sixth.  That  the  petition  does  not  state  facts  Sufficient  to  con- 
stitute a  cause  of  action. 

Section  95.  The  demurrer  shall  specify  distinctly  the  grounds  of 
objection  to  the  peUfion.  Unless  it  do  so  it  shall  be  regarded  as  ob- 
jecting only  that  the  petition  does  not  state  facts  sufficient  to 
constitute  a  cause  of  action. 

Objections  not  taken  by  demurrer  or  answer  waived.  "When  any  of 
the  defects  enumerated  in  section  94  do  not  appear  on  the  face 
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of  the  petition  the  objection  may  be  taken  by  answer;  and  if  no 
objection  be  taken  either  by  demurrer  or  answer  the  defendant 
shall  be  deemed  to  have  waived  the  same,  except  only  the  objec- 
tion to  the  jurisdiction  of  the  court,  and  that  the  petition  does 
not  state  facts  sufficient  to  constitute  a  cause  of  action. 

Section  98.  The  defendant  may  demur  to  one  or  more  of  the 
several  causes  of  action  stated  in  the  petition,  and  answer  as  to 
the  residue. 

"When  the  objections  stated  in  a  demurrer  are  not  those  of  the 
code  it  will  be  considered  as  a  general  demurrer  that  the  peti- 
tion does  not  state  facts  sufficient  to  constitute  a  cause  of  action. 
McClary  v.  The  S.  C.  ^  P.  B.  B.  Co.,  3  Neb.,  52. 

When  a  demurrer  only  specifies  as  a  ground  therefor  that  the 
facts  stated  in  the,  petition  are  not  sufficient  to  constitute  a  cause 
of  action,  the  court,  in  its  decision  on  the  demurrer,  should 
confine  itself  to  that  single  objection.  Turner  v.  Althaus,  6  Neb., 
54. 

If  there  is  a  misjoinder  of  causes  of  action,  if  the  defendant  do  not 
object,  it  is  not  within  the  province  of  the  court  to  do  so.     Id. 

Legal  and  equitable  causes  of  action  may  be  joined  whenever  they 
fall  within  section  87  of  the  code.     Id.,  55. 

A  pleading  is  not  demurrable  because  two  or  more  causes  of  ac- 
tion or  defenses  are  pleaded  but  not  separately  stated  and  num- 
bered. The  remedy  is  by  motion.  The  Township  of  Hartford  v. 
Bennett,  10  O.  S.,  441. 

A  demurrer  is  not  the  proper  remedy  for  indefiniteness  and  uncer- 
tainty in  the  averments  of  a  petition.  The  remedy  is  by  motion. 
Burgess  v.  Everett,  9  Id.,  429.     The  Beople  v.  Mc Galium,  1  JSTeb., 

203. 

Upon  demurrer  the  court  vnll  view  the  whole  record  and  give  judg- 
ment to  the  party  who  thereon  appears  entitled  to  it.  Trott  v. 
Sarchett,  10  Id.,  244. 

The  plaintiff  mm)  demur  to  one  or  more  of  the  defenses  set  up 
in  an  answer,  stating  in  his  demurrer  the  grounds  thereof.  If  he 
fail  to  do  so,  a  compliance  with  this  provision  will  be  required, 
on  a  motion  being  filed  for  that  purpose.   Colby  v.  Lyman,  4  Neb,, 

480. 
But  where  no  objection  is  made  to  the  form  of  a  demurrer  to 
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an  answer  it  will  be  regarded  as  a  sufficient  objection  that  the 
answer  constitutes  no  valid  defense  to  the  plaintiff's  cause  of  ac- 
tion.   Id. 

Misjoinder  of  defendants.  One  party  ^cannot  demur  to  a  petition 
on  the  ground  that  another  party  has  been  improperly  joined 
with  him  as  defendant.  Powers  and  Weightman  v.  Bamcratz,  12 
0.  S.,  273.     Bouse  v.  Perkins,  9  Neb. 

Belief.  When  facts  constituting  a  cause  of  action  or  defense 
are  stated  in  a  pleading  as  matter  of  belief  only,  and  not  posi- 
tively, an  objection  to  this  mode  of  statement  cannot  be  raised 
by  demurrer.  Stoutenburg  v.  Lybrand,  13  0,  S.,  228.  Mills  v. 
Rice,  3  ISTeb.,  76. 

Allegations  or  denials  that  a  party  was  at  a  particular  time  the 
owner  or  holder  of  a  negotiable  promissory  note,  are  not  mere 
conclusions  of  law.      As  statements  of  fact  they  may  be  indefin- 
ite, but  this  defect  is  not  the  subject  of  demurrer.      Id.     Trustees^ 
V.  OdUn,  8  0.  S.,  293. 

Upon  general  demurrer  to  an  answer  containing  several  dis- 
tinct grounds  of  defense,  the  demxirrer  may  be  overruled  if  any 
one  of  the  defenses  is  sufficient  to  Imr  the  action.  Shroyer  v. 
Richmond,  16  0.  S.,  455. 

"When  a  petition  shows  a  good  cause  of  action  the  mere  failure 
to  show  that  it  occurred  within  the  period  limited  by  statute  for 
bringing  the  action  is  not  a  good  ground  of  demurrer.     Huston- 
V.  Oraghead,  23  0.  S.,  199.     Mills  v.  Rice,S  l^eb.,  76. 

"Where  an  answer,  setting  up  the  statute  of  limitations,  alleges 
that,the  plaintiff's  cause  of  action  accrued  at  a  certain  date  more 
than  six  years  before  the  commencement  of  the  suit,  a  reply 
which  "  denies  that  the  cause  of  action  accrued  more  than  six 
years  before  the  commencement  of  the  suit"  will,  on  demurrer, 
be  held  to  put  in  issue  the  time  when  the  cause  of  action  accrued. 
The  objection  to  the  sufficiency  of  the  reply  should  be  made  by 
motion  to  make  definite  and  certain.  Whelans,  exr.,  v.  Kinsley, 
exr.,  26  0.  S.,  131.  But  see  Harden  v.  A.  ^  N.  R.  R.,  4  Neb.,- 
621. 

A  general  demurrer  to  an  answer  which  contains  new  matter 
and  a  specific  denial  of  certain  allegations  of  the  petition  should 
be  overruled  if  the  allegations  denied  are  material  to  the  plain- 
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tiff's  right  to  recover.  M.  G.  §■  L.  M.  R.  JR.  Co.  v.  Hall,  26  0.  S., 
310. 

A  foreign  corporation  suing  in  this  state  is  not  required  to  set 
out  in  the  petition  the  terms  of  its  charter  showing  its  capacitj 
to  maintain  the  action.  Smith  v.  Weed  Sewing  Machine  Co.,  Id., 
562. 

In  an  action  on  an  executor's  bond,  as  against  a  demurrer  to  the 
petition,  it  is  sufficient  allegation  of  breach  to  set  forth  the  con- 
dition of  the  bond  alleged  to  have  been  broken  and  to  aver  a 
non-performance  of  such  condition,  although  the  petition  might 
be  op.en  to  a  motion  to  make  more  definite  and  certain.  Gutridge 
V.  Vanatta,  27  O.  S.,  366. 

Upon  demurrer  the  petition  is  sufficient  if  alleging  the  appoint- 
ment by  the  proper  authority  of  an  administrator  de  bonis  nan, 
without  averring  that  he  had  given  bond.     Id. 

Misjoinder  of  defendants.  If  a  sufficient  case  is  stated  against 
one  party  it  is  not  ground  of  demurrer  by  him  that  another 
party  is  joined  against  whom  no  cause  of  action  exists.  Id. 
Hoose  V.  Perkins,  9  Neb. 

Condition  precedent.  In  an  action  where  the  right  to  recover  de- 
pends upon  the  performance  of  a  condition  precedent  it  is  suf- 
ficient, under  section  121  of  the  code  (sectipn  128  of  the  code 
of  Neb.),  to  aver  performance  by  general  allegation.  Crawford  v. 
Saiterfeld,  27-  O.  S.,  421.  See  Estabrook  v.  0.  Hotel  Co.,  5  Neb., 
76.     Bozhme  v.  saine,  5  Id.,  80. 

A  general  demurrer  to  an  answer  for  want  of  facts  sufficient 
to  constitute  a  valid  defense  will  not  be  sustained  when  the  facts 
in  the  answer,  if  well  stated,  would  constitute  a  sufficient  defense. 
It  is  the  office  of  a  motion,  and  not  a  -demurrer,  to  make  a  plead- 
ing more  definite  and  certain.    JEoerett  v.  Waymere,  30  O.  S.,  308. 

Where  an  answer  is  constituted  of  several  numbered  paragraphs,  a 
general  demurrer  to  each  paragraph  is  not  well  taken  where  the 
answer  as  awhole  shows  a  valid  defense  to  the  cause  of  action.     Id. 

Defect  of  parties.  A  demurrer  to  a  petition  on  the  ground  that 
there  is  a  defect  of  parties  defendant  will  lie  only  where  it  ap- 
pears from  the  face  of  the  petition  that  necessary  parties  defend- 
ant are  wanting.     Neil  v.  Trustees,  31  O.  S.,  15. 

A  failure  to  demur  to  a  reply  that  does  not  contain  matter  suf- 
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ficient  to  avoid  a  defense  set  up  in  the  answer  is  not  a  Waiver  of 
the  right  to  object  to  the  sufficiency  of  the  reply,  and  will  not 
affect  the  judgment  to  be  rendered.  Brown  v.  Kroh,  Id.,  492. 
,  ,  An  objection  to  the  admission  of  any  evidence  on  the  ground  that 
the  petition  does  not  state  a  cause  of  action  may  be  taken  at  any 
time  during  the  progress  of  the  trial,  and  is  not  waived  by  an- 
swer or  failure  to  demur.     Curtis  v.  Cutler,  7  Neb.,  315. 

If  a  party  proceeds  to  trial  upon  a  petition  which  states  no  cause  of 
action  he  cannot,  when  objection  has  been  made  to  the  introduc- 
tion of  testimony  on  that  ground,  after  verdict  and  motion  to  set 
the  same  aside,  take  judgment  on  the  verdict  by  then  filing  an 
amended  petition  setting  out  a  cause  of  action.     Id. 

Proceedings  in  'error.  The  provisions  of  the  code,  that  if  no 
objection  be  taken  on  account  of  defect  of  parties  the  defendant 
will  be  deethed  to  have  waived  the  same,  applies  by  analogy  to 
proceedings  in  error.  ;  Cairnes  v.  Knight,  17  0.  S.,  69. 

Demurrer  and  answer.  "Where  a  defendant  filed  a  demurrer 
and  answer  at  the  same  time  and  in  the  same  paper  to  a  petition 
containing  but  one  cause  of  action  he  should  be  compelled  to 
elect  between  the  two  incongruous  issues  he  presents,  and  th^ 
paper  ought  to  be  reformed  or  stricken  from  the  files.  Davis  v. 
Haines,  6  0.  S.,  473. 

If  a  demurrer  is  filed  to  the  whole  of  the  petition  containing  several 
distinct  causes  of  action  it  must  be  overruled  if  either  one  of 
the  causes  is  sufficient.     Cooper  v.  Clason,  1  Code  R.,  347. 

A  demurrer  admits  the  truth  of  the  pleading  demurred  to  as 
far  as  is  necessary  to  enable  the  court  to  determine  on  the  plead- 
ing objected  to  and  no  further.     Bust  v.  Critthfield,  5  Ohio,  109. 

A  demurrer  admits  the  truth  of  all  the  facts  alleged  in  the 
pleading  demurred  to  which  are  material  to  the  case.  The  peo- 
ple v.  Weston,  3  Neb.,  320. 

A  demurrer  in  fact  presents  only  an  issue  of  law  for  the  court. 
It  is  not  an  absolute  admission  of  the  facts  stated  in  the  pleading 
demurred  to — it  simply  denies  that  those  facts  as  stated  con- 
stitute a  cause  of  action  or  defense.  If,  as  some  of  the  cases 
seem  to  hold,  it  was  an  absolute  admission,  it  could  be  used  as 
such  at  any  stage  of  the  proceedings. 

A  demurrer  does  not  lie  to  a  pleading  from  a  failure  to  attach 
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a  copy  of  an  instrument  sued  on.  Catvin  v.  The  State,  12  0.  S., 
60-66.     Lash  v.  Christie,  4  Neb.,  262. 

Misjoinder  of  parties.  When  there  is  a  demurrer  for  misjoin- 
der of  parties  it  matters  not  that  the  petition  makes  a  good  case 
against  some  of  the  parties,  or  against  each  of  them  separately. 
All  that  the  court  can  do  in  such  case  is  to  sustain  the  demurrer, 
leaving  it  to  the  plaintiiF  to  amend  if  he  so  elect.  8hemokin 
Bank  v.  Street,  16  0.  S.,  1-8. 

If  the  plaintiff's  petition  be  adjudged  insufficient  upon  demur- 
rer, and  no  leave  to  amend  be  asked  for,  it  is  not  error  to  pro- 
ceed to  find  judgment  against  the  plaintiff  without  granting 
leave  to  amend.     Devoss  v.  Gray,  22  0.  S.,  160. 

Amended  pleading.  No  advantage  can  be  taken  of  error  in 
sustaining  a  demurrer  to  an  answer  when  all  the  avermenlis  in 
it  were  contained  in  an  amended  answer,  on  which  issue  was 
taken,  so  that  the  defendants  had  the  benefit  of  them  on  the 
trial.  Davis  v.  Gray,  17  0.  S.,  330-6.  And  the,  same  rule  ap- 
plies where  an  amended  reply  is  filed.     Sage  v.  Slentz,  23  0.  S.,  1. 

But  where  a  reply,  wl;iich  sets  up  new  matter  sufficient  in  law 
to  avoid  the  defense,  is  on  demurrer  erroneously  held  insuffi- 
cient, and  the  case  is  finally  disposed  of  by  a  finding  against  the 
plaiiitifls  on  issues  of  fact,  under  which  the  special  matter  in  the 
reply  is  not  available  to  the  plaintifli",  the  error  of  the  court  in 
sustaining  the  demurrer  constitutes  a  good  ground  for  reversing 
the  final  judgment.     Knox  Co.  Bank  v.  Lloyd,  23  0.  S.,  353. 

A  party  filing  a  demurrer  to  a  pleading  may  assign  as  many 
of  the  grounds  therefor  designated  in  the  code  as  in  his  opinion 
are  well  taken.   , 

In  determining  whether  a  demurrer  should  be  sustained  to  an 
amended  petition  which  covers  the  entire  ground  of  the  original, 
and  takes  its  place,  the  court  will  not  look  beyond  the  pleading 
against  which  the  demurrer  is  directed.    Null  v.  Jones,  5  Neb.,  500. 

The  fact  that  the  amended  petition  predicates  the  right  to  re- 
cover upon  a  fact  that  did  not  exist  when  the  original  petition 
was  filed  is  no  ground  for  demurrer.     Id. 

A  joint  demurrer  to  a  petition  will  be  overruled  if  it  states  a 
cause  of  action  against  any  of  those  joining  in  the  demurrer. 
Dunn  V.  Gibson,  9  Neb.,  513. 
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CHAPTER  X. 


THE   ANSWER. 

Section  99.     The  answer  shall  contain : 

First.  A  general  or  specific  denial  of  each  material  allegation 
of  the  petition  controverted  by  the  defendant. 

Second.  A  statement  of  any  new  matter  constituting  a  defense, 
counter  claim,  or  set-ofF,  in  ordinary  and  concise  language,  and 
without  repetition. 

Section  100.     The  defendant  may  set  forth  in  his  answer  as 

many  grounds  of  defense,  set-off,  and  counter-claim  as  he  may  have. 

Each  must  be  separately  stated  and  numbered,  and  they  must 

refer  in  an  intelligible  manner  to,  the  cause  of  action  which  they 

.are  intended  to  answer. 

Section  101.  The  counter-claim  mentioned  in  the  last  section 
must  be  one  existing  in  favor  of  a  defendant  and  against  a  plain- 
tiff, between  whom  a  several  judgment  might  be  had  in  the  ac- 
tion, and  arising  out  of  the  contract  or  transaction  set  forth  in 
the  petition  as  the  foundation  of  the  plaintiff's  claim  or  connect- 
ed with  the  subject  of  the  action. 

Section  102.  Defendant  cannot  recover  costs,  when.  If  the  de- 
fendant omit  to  set  up  the  counter-claim  or  set-off  he  cannot  re- 
cover costs  against  the  plaitift'in  any  subsequent  action  thereon; 
but  this  section  shall  not  apply  to  causes  of  action,  which  are 
stricken  out  of  or  withdrawn  from  the  answer  as  provided  in  sec- 
tions one  hundred  and  three  and  one  hundred  and  twenty-six. 

Section  103.  "When  it  appears  that  a  new  party  is  necessary 
to  a  final  decision  upon  the  counter-claim,  the  court  may  either 
permit  the  new  party  to  oe  made  by  a  summons  to  reply  to  the 
counter-claim,  or  may  direct  the  counter-claim  to  be  stricken  out 
of  the  answer  and  made  the  subject  of  a  separate  action. 

Section  104.  A  set-off  can  only  be  pleaded  in  an  action 
founded  on  contract,  and  must  be  a  cause  of  action  arising  lipon 
contract  or  ascertained  by  the  decision  of  a  court. 
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Section  105.  When  phintiff  is  in  danger  of  losing  his  claim. 
When  it  appears  that  a  new  party  is  necessary  to  a  final  decision 
upon  the  set-off  the  court  shall  permit  the  new  party  to  be  made 
if  it  shall  appear  that,  owing  to  the  insolvency  or  non-residence 
of  the  plaintiff  or  other  cause,  the  defendant  will  be  in  danger 
of  losing  his  claim  unless  permitted,  to  use  it  as  a  set-off. 

Section  106.  Assignment  of  claim  will  not  defeat  set-off.  When 
cross  demands  have  existed  between  persons  under  such  circum- 
stances, that  if  one  had  brought  an  action  against  the  other  a 
counter-claim  or  set-off  could  have  been  set  up,  neither  can  be 
deprived  of  the  benefit  thereof  by  the  assignment  or  death  of 
the  other,  but  the  two  demands  must  be  deemed  compensated  so 
far  as  they  are  equal  to  each  other. 

Section  107.  The  guardian  of  an  infant  or  person  of  unsound 
mind,  or  attorney  for  a  person  in  prison,  shall  deny  in  the  answer 
all  material  allegations  prejudicial  to  such  defendant. 

Denial.  A  defendant  must  answer  the  charges  in  the  petition 
directly  and  without  evasion,  and  not  by  way  of  negative  preg- 
nant.    Harden  v.  A.  ^  N.  H.  B.,  4  Neb.,  523. 

Effect  of  general  denial.     Upon  a  general  denial  the  simple  in- 
quiry is — ^has  the  plaintiff  proved  what  he  has  alleged  in  his  peti- 
tion? And  under  such  an  issue  nothing  can  be  given  in  evidence  _ 
which  does  not  tend  to  prove  or  disprove  the  facts  stated  in  the' 
petition.     School  District  v.  Shoemaker,  5  Id.,  36.     The  A.  ^  N.  B. 
R.  V.  Washburn,  Id.,  125.    B.  ^  M.  B.  B.  v.  Lancaster  Co.,  7  Id.,  38. 

Denial  of  all  the  material  allegations.  The  defendant  filed  an 
answer  to  the  petition  of  the  plaintift'in  these  words:  "The  said 
defendant  denies  all  the  material  allegations  of  said  plaintiff  in 
his  said  petition."  To  this  the  plaintiff  demurred  on  the  ground 
that  the  answer  did  not  constitute  a  defense  to  the  action.  The 
demurrer  was  sustained  when  defendant  filed  an  amended  answer, 
upon  which  judgment  was  rendered  for  the  plaintiff.  On  a  pe- 
tition in  error  being  filed  in  the  supreme  court,  Held,  1st,  that 
the  answer,  liberally  construed  as  required  by  the  code,  was  good 
on  demurrer;  2d,  that  when  the  denial  is  general  it  should  not 
be  simply  "all"  but  "of  each  and  all,"  or  "each  and  every," 
of  the  allegations  referred  to.  Lewis  v.  Coulter,  10  0.  S., 
462. 
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Want  of  belief.  To  authorize  a  denial  of  an  allegation  in  a  pe- 
tition a  want  of  belief  is  sufficient,  and  it  is  not  improper  to  ac- 
company the  denial  with  a  statement  that  the  party  making  it 
has  no  knowledge  or  information  on  which  to  form  a  belief. 
Treadiodl  v.  Comtnissioners,  11  0.  S.,  183. 

Not  a  denial.  In  order  to  put  plaintiff  upon  proof  of  a  mate- 
rial averment  in  his  petition  the  defendant  must  in  some  form 
deny  its  truth.  Hence,  when  the  answer  to  such  averment  that 
"these  defendants  do  not  admit,"  etc.,  the  plaintiff  cannot  be  re- 
quired to  offer  proof  in  regard  to  it.  Bamberger  v.  Turner,  13  0. ' 
S.,  263. 

Not  a  denial.  An  averment  in  an  answer,  that  the  plaintiff  at 
the  time  of  the  service  of  the  summons  on  the  intestate  had  no 
valid  judgment  against  the  said  Williams,  "  such  as  is  stated  in  the 
petition,"  is  neither  such  a  general  or  special  denial  of  the  mate- 
rial allegations  or  of  any  of  the  material  allegations  of  the  petition 
as  would,  if  true,  preclude  a  recovery,  nor  is  it  such  a  statement 
of  new  matter  as  would,  if  true,  constitute  a  defense.  Gibbon  v. 
Dougherty,  10  Id.,  370. 

Where,  however,  an  answer  has  been  treated  as  a  denial  of  the  facts ' 
stated  in  the  petition  in  the  trial  court,  no  objection  being  made 
thereto  upon  that  ground,  and  testimony  introduced  by  the 
parties  to  prove  or  disprove  the  facts  stated  in  the  petition,, the 
answer  will  be  treated  as  a  denial  in  the  supreme  court,  although 
it  may  not  amount  to  a  positive  denial.  The  objection  must  be 
made  on  the  trial  so  that  the  defendant  will  not  be  taken  by  sur- 
prise, and  the  same  is  true  of  the  reply. 

No  reply  necessary,  when.  An  answer  denying  that  the,  defen- 
dant committed  such  act,  and  alleging  that  it  was  committed  by 
a  third  person,  is  merely  a  denial  and  needs  no  reply.  ^Hoffman 
V.  Gordon,  Id.,  212. 

A  material  allegation  of  fact  in  a  petition  may  be  specifically 
denied  in  the  answer;  ,to  strike  such  specific  denial  from  the  an- 
swer is  error.  Everett  v.  Wayne,  30  0.  S.,  308. 
'  Facts  stated  in  an  answer  which  could  have  been  given  in  evi- 
denbe  under  a  denial  of  the  averments  in  the  petition  do  not  con- 
stitute new  matter  requiring  a  reply.  Corry  v.  Campbell,  25  0.  S., 
134. 
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An  answer  in  a  suit  on  a  promissory  note  whicli  merely 
states  as  a  defense  that  the  note  was  "  not  outstanding  against 
the  defendant,"  and  that  "  there  is  nothing  due  on  the  note,"  is 
not  a  valid  defense.     Larrimore  v.  Wells,  29  0.  S.,  13. 

Not  a  denial.  An  answer  to  a  petition  on  a  promissory  note, 
which  merelj'  states  that  when  the  action  was  brought  the  note 
was  not  in  existence,  cannot  be  regarded  as  a  denial  of  the  alle- 
gations of  the  petition  nor  as  containing  any  defense  to  the  ac- 
tion.    Sargent  v.  Railroad  Co.,  32  0.  S.,  449. 

In  an  action  by  a  corporation.  B.  put  in  an  answer  consisting  of 
a  general  denial.  Held,  that  such  answer  did  not  put  in  issue  the 
corporate  character  of  the  corporation  or  its  power  to  sue  in  the 
courts.     Nat.  Life  Ins.  Co.  v.  Robinson,  8  Neb.,  452. 

New  matter.  The  word  "defense"  as  used  in  the  code  in- 
cludes partial  as  well  as  complete  defenses.  The  A.  ^  N.  R.  R. 
v..  Washburn,  5  Neb.,  125. 

All  neio  matter  constituting  an  entire  or  partial  defense  to  a 
cause  of  action  must  be  concisely  and  distinctly  set  up  in  the  an- 
swer, and  is  not  admissible  under  a  general  denial. .  Id.  Peet  v. 
O'Brien,  6  Id.,  360.     B.  ^  M.  R.  R,  v.  Lancaster  Co.,  7  Id.,  33. 

In  a  suit  on  a  contract  a  certain  state  of  facts  may  at  the  same 
time  constitute  a  defense  to  the  cause  of  the  action  and  be  a  proper 
ground  of  counter-claim;  and  if  pleaded  by  the  defendant  in 
this  double  aspect  upon  a  single  statement  of  facts,  and  without 
formally  separating  the  defense  from  the  counter-claim,  the  de- 
fect, if  it  be  one,  is  merely  formal,  and  objection  thereto  can  only 
be  made  by  motion.  Lancaster  Man/.  Co.  v.  Colgate,  12  0.  S., 
344. 

In  a  suit  brought  by  the  holder  of  a  promissory  note  against 
his  endorser  it  is  not  necessary  that  the  petition  should  allege 
that  the  note  was  transferred  for  a  valuable  consideration,  as  this 
is  presumed,  and  the  want  of  consideration  is  a  matter  of  defense 
to  be  set  up  by  answer.     Dumont  v.  Williamson,  18  Id.,  515. 

The  ''offer  to  compromise"  provided  for  in  the  code,  and  the 
"offer  to  confess  judgment,"  cannot  properly  be  made  in  the 
answer  in  an  action.     Armstrong  v.  Spears,  18  0.  S.,  373. 

The  allegations  in  an  answer,  that  said- contract  "has  been  a 
valid  and  subsisting  contract  ever  since  the  date  of  its  execution, 
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and  is  still  a  valid  and  subsisting  contract,  and  binding  on  the 
said  "  widow,  is  not  a  sufficient  averment  of  performance,  where 
it  is  sought  to  set  the  contract  up,  to  bar  the  widow's  right  of 
dower.     Phillips  v.  Phillips,  14  Id.,  308. 

In  a  suit  brought  on  negotiable  promissory  notes  by  the  in- 
dorsee and  holder  against  the  maker  and  indorser  (the  latter  be- 
ing the  payee),  the  maker  answered,  averring  that  the  notes 
were  made  for  the  sole  accommodation  of  the  payee,  and  that 
the  plaintiff,  having  transferred  the  notes  by  indorsement  to  an- 
other party,  afterwards  and  before  their  maturity,  with  knowl- 
edge of  the  character  of  -the  paper,  agreed  with  the  payee,  for  a 
valuable  consideration,  and  without  the  knowledge  and  consent 
of  the  maker,  that  the  plaintiff  should  protect  and  take  up  the 
'notes  and  give  the  payee  time  for  their  payment  "beyond  the 
day  of  their  maturity."  He  also  averred  that, the  plaintiff  paid 
and  took  up  said  notes  shortly  after  their  maturity,  though  he 
was  not  legally  charged  as  indorser  by  due  notice  of  dishonor  or 
otherwise.  Held,  that  the  facts  so  averred  do  not  constitute  a 
defense  to  the  plaintiff's  cause  of  action  against  the  maker;  be- 
cause: 1.  The  terms  of  th§  contract  set  up  as  a  defense  do  not 
import  a  direct  agreement  to  discharge  the  makers.  2.  The  stip- 
ulation .  for  the  extension  of  time  is  void  for  uncertainty.  3. 
The  plaintiff  might  waive  the  laches  of  the  holder  in  failing  to 
give  due  notice  of  dishonor,  and  that  the  maker  was  not  preju- 
diced by  such  waiver.      Ward  v.  Wicks,  17  0.  S.,  159. 

An  accommodation  drawer  of  a  bill  of  exchange  made  payable 
at  a  particular  bank,  for  the  purpose  of  being  discounted  hy  the 
bank  named,  cannot  be  held  liable  on  the  bill  to  a  third  person 
who,  after  discount  by  the  bank  had  been  refused,  took  the  bill 
from  the  principal  for  value ;  nor  can  he  be  held  liable  to  the 
bank  where  it  subsequently  discounts  the  bill"  for  such  third  per- 
son, with  notice  of  the  suretyship  of  the  drawer.  Knox  County 
Bank  v.  Lloyd,  18  0.  S.,  353. 

Any  set-off  to  a  promissory  note  which  would  have  been  good  be- 
tween the  original  parties  may  be  pleaded  against  an  indorsee 
who  acquires  it  after  maturity.     Davis  v.  Neligh,  7  Neb.,  78. 

No  defense.  The  single  fact,'  that  a  promissory  note  payable  to 
bearer  was  transferred  to  the  plaintiff  without  consideration,  or 
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solely  to  enable  him  to  bring  suit  upon  and  collect  it,  constitutes 
no  defense  to  the  action.     Mc  Willimns  v.  Bridges,  7  ISTeb.,  419. 

Indorsement  in  firm  name.  Admissions.  Lincoln,  a  member  of 
the  firm  of  L.  &  L,,  drew  a  draft  at  sixty  days'  sight  on  T.  and 
S.,  and  indorsed  it  with  the  name  of  the  firm.  The  draft  was 
then  discounted  by  the  plaintift'  for  the  benefit  of  the  firm  in- 
dorsing it,  and  then  forwarded  to  the  drawees  and  by  them  ac- 
cepted. Action  against  the  individual  members  of  the  two  firms 
on  the  draft.  T.  and  S.,  the  acceptors,  answered  admitting  their 
liability  to  the  plaintiff,  but  as  against  the  indorsers  alleged  the 
acceptance  as  accommodation  merely,  and  for  their  benefit,  and 
prayed  that  it  be  so  certified  in  the  judgment.  Lincoln  was  not 
summoned,  nor  did  he  answer.  Lowrey  answered,  denying  his 
liability  on  the  ground  of  the  unauthorized  use  of  his  name  by 
Lincoln  in  the  indorsement,  and  in  reply  to  the  answer  of  T. 
and  S.  denied  that  they  were  accommodation  acceptors  for  L.  & 
L.,  but  that  the  acceptance  was  for  Lincoln  alone  and  for  value. 
At  the  trial  Lowrey  stipulated  for  judgment  against  himself  ac- 
cording to  the  prayer  of  the  petition.  Held,  that  this  was  a  vir- 
tual admission  of  the  indorsement  and  his  liability  under  it,  and 
left  but  the  single  question  of  principal  and  surety  between  the 
defendants  to  be  tried.     Trego  v.  Lotorey,  8  E"eb.,"^238. 

If  an  estoppel  is  relied  on  as  a  defense  to  an  action,  in  order  to  be 
availing  it  must  be  pleaded.  B.  ^  M.  R.  R.  Co.  v.  Harris,  8  Id., 
140. 

Defect  of  title.  A  purchaser  of  land,  who  has  received  a  deed 
containing  a  covenant  of  warranty,  cannot  plead  defect  of  title 
in  bar  to  an  action  on  the  note  given  for  the  purchase  money 
unless  he  has  been  evicted  by  title  paramount.  Picket  v.  Picket, 
6  O.  8.,  525.  Latham  v.  McCann,  2  JSTeb.,  278.  Scott  v.  Tioiss,  4 
Id.,  138. 

Discharge  of  surety.  Where  a  creditor  suspends  his  right  to 
proceed  promptly  against  a  principal  debtor  to  enforce  the  col- 
lection of  his  debt  the  surety  will  be  discharged.  It  should  be 
averred,  however,  that  the  suspension  was  without  the  assent  of 
the  surety.  Bank  of  Steubemille  v.  Leavitt,  5  Ohio,  208.  >  Dillon  v. 
Russell,  5  JSTeb.,  484. 

Anmier  of  surety.     Suit  was  instituted  on  a  promissory  note 
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executed  by  M.  H.  &  B.  to  the  plaintiff.  B.  answered  that  he 
was  surety  on  the  note  for  M.,  who  gave  a  chattel  mortgage  upon 
sufficient  property  to  secure  the  debt,  and  that  the  plaintiff  failed 
to  record  the  mortgage,  and  that  M.  had  squandered  the  prop- 
erty, whereby  the  securitj'  was  lost  to  the  surety.  Held,  that  the 
answer  did  not  state  a  defense.  There  is  no  allegation  that  the 
"property  was  not  in  the  possession  of  M.  at  the  time  the  note  be- 
came due.     Burr  v  Bo^er,  2  "Seh.,  275. 

It  is  not  enough  to  discharge  the  surety,  thai;  the  creditor  has 
agreed  to  extend  the  time  of  payment;  such  agreement  must  be 
Upon'  a  sufficient  consideration  and  without  the  assent  of  the 
surety.     Id.     Dillon  v.  Russell,  5  Id.,  484. 

An  amended  answer,  purporting  on  its  face  not  to  be  supple- 
mentary to  the  original  answer,  but  of  itself  a  "full  answer. to 
the  plaintiff's  petition,"  and  stating  facts  inconsistent  with  the 
original  answer,  is  to  be  regarded  as  an  abandonment  by  the 
defendant  of  the  issues  of  fact  previously  made  by  the  original 
answer  and  the  reply  thereto.  Dunlap  v.  Robinson,  12  0.  S.,  530. 
Null  V.  Jones,  5  If  eh.,  500. 

Quo  vmrranto.  The  common  law  system  of  pleading,  and  not 
that  prescribed  by  the  code,  is  to  be  followed  in  proceedings  in 
quoivarranto,  and  therefore  new  matter  set  up  in  the  replication 
in  quo,  warranto  in  confession  and  avoidance  of  the  plea  is  taken 
as  confessed  if  not  denied.     2'Ae  Sta,te  v.  Taylor,  25  0.  S.,  279. 

Garnishment.  In  an  action  to  recover  money  due  on  contract, 
it  is  sufficient  defense  to  show  that  the  money  sought  to  be  re- 
covered has  been  attached  by  process  of  garnishment  duly  issued 
by  a  court  of  a  sister  state  in  an  action  there  prosecuted  against 
the  plaintiff  by  his  creditors,  although  it  appears  that  the  jplain- 
tiff  and  all  such  creditors  are  residents  of  this  state.  B.  ^  0.  R. 
R.  Co.  V.  May,  25  Id.,  347.    ' 

Rescission.  In  an  action  to  fecover  a  debt  which  the  defendant 
agreed  with  a  third  party  to  pay.the  plaintiff,  it  is  a  good  defense 
to  show  that,  before  the  plaintiff  assented  to  or  acted  on  the  prom- 
ise made  in  his  favor,  the  agreement  had  been  rescinded.  TVzm- 
ble  V.  Strother,  25  Id.,  378. 

A  defendant  can  be  required  to  elect  between  which  of  several  de- 
fenses he  will  proceed  to  trial  only  where  the  facts  stated  therein 
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are  so  inconsistent  that  if  the  truth  of  one  defense  be  admitted 
it  will  necessarily  disprove  the  other.  Paveyv.  Pavey,  30  Id., 
600. 

Joint  Contractors.  The  code  authorizes  a  judgment  against 
such  joint  contractors  as,  have  beenserved  with  summons  in  the 
action  in  those  eases  only  where  a  petition  was  filed  and  a  sum- 
mons was  issued  against  all  such  contractors.  The  petition  must 
be  filed  and  summbns  issued  against  all  although  but  a  portion 
are  or  can  be  served.     Bazell  v.  Belder,  31  Id.,  572-3. 

Set-off  is  a  demand  which  the  defendant  makes  against  the 
plaintiff  in  the  suit  for  the  purpose  of  liquidating  the  whole  or 
part  of  his  claim.     2  Bouvier's  Law  Diet.,  515. 

To  entitle  a  •party  to  a  right  of  set-off  mutuality  is  necessary.  To 
constitute  mutuality  the  debts  must  not  only  be  due  to  and  from 
the  same  persons  but  in  the  same  right  or  capacity.  Therefore 
a  debt  due  an  estate  cannot  be  set-off  against  the  personal  debt  of 
the  executor  or  administrator.  Holmes  v.  Robinson,  4  Ohio,  91. 
Boyer  v.  Clark,  3  JSTeb.,  167. 

A  set-off  can  only  be  alloioed  for  such  claims  as  in  good  faith  and 
absolutely  belonged  to  the  party  at  the  commencement  of  the 
action,  and  does  not  extend  to  claims  purchased  conditionally 
for  the  purpose  of  using  them  as  a  set-off,  and  with  an  agreement 
to  return  them  to  the  seller  if  they  are  not  so  used.  Straus  v. 
Eagh  Ins.  Co.,  5  0.  S.,  59. 

In  case  of  an  assignment  of  a  thing  in  action  the  action  is  with- 
out prejudice  to  any  set-off  or  other  defense.     Code,  §  31. 

Unliquidated  damages,  the  amount  of  recovery  being  uncer- 
tain, cannot  be  the  subject  of  sel^off.  Boyer  v.  Clark,  3  JSTeb.,  167. 

But  this  excludes  only  those  cases  where  the  jury  must  deter- 
mine the  amount  of  damages  by  their  own  opinion,  but  not  those 
in  which  they  can  ascertain  the  amount  by  mere  calculation.  2 
Parsons  on  Contracts,  743,  and  cases  cited  in  note  q. 

Action  by  and  against  trustees.  Where  an  action  is  brought  by 
or  against  a  trustee  in  that  capacity,  money  due  to  or  from 
the  cestui  que  trust  may  be  set-off,  he  being  the  real  party  in  in- 
terest.    Id. 

In  an'action  on  a  joint  debt  against  a  principal  and  surety,  a  de- 
mand due  from  the  plaintiff  to  the  debtor,  under  the  provisions 
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of  the  code,  may  be  set-off  against  tlie  claim  of  the  plaintiff. 
Wagner  v.  Stocking,  22  0.  S.,  297. 

A  person  dealing  with  an  agent,  supposing  him  to  be  a  principal, 
acquires  the  same  rights  as  to  set-off  which  he  would  have  if  the 
agent  were  a  principal.  But  if  such  person  knew  that  he  was 
dealing  with  an  agent  he  cannot  avail  himself  of  a  set-off  against 
the  agent  when  sued  by  the  principal.  2  Parsons  on  Contracts, 
743.  ■ 

When  an  action  is  brought  by  an  executor  or  administrator  upon  a 
claim  of  the  decedent  the  defendant  may  set-off  any  claim  he 
may  have  against  the  deceased  instead  of  presenting  it  to  the 
commissioners  or  county  judge.     G.  S.,  page  321. 

Counter-claim.  The  code  allows  any  ground  of  defense  existing 
in  favor  of  a  defendant  and  against  a  plaintiff,  between  whom  a 
several  judgment  might  be  had  in  the  action,  and  arising  out  of 
the  contract  or  transaction  set  forth  in, the  petition  as  the  founda- 
tion of  the  plaintiff's  claim  or  connected  with  the  subject  of  the 
action,  to  be  set  up  as  a  counter-claim.  This  provision  allows 
the  defendant  to  plead  various  matters  of  defense  which  could 
not  be  entertained  before  the  adoption, of  the  code,  either  on  ac- 
count of  the  separation  of  the  law  and  equity  jurisdiction  of  the 
courts  or  the  forms  of  actions  or  pleadings.  But  it  neither 
changes  contracts  nor  alters  the  rights  of  parties;  it  only  changes 
and  enlarges  the  mode  by  which  contracts  shall  be  enforced  and 
existing  rights  vindicated.     Hill  v.  Butler,  6  0.  S.,  217. 

Oross  bill  in  chancery.  Prior  to  the  adoption  of  the  code  the  de- 
fendant's answer  in  chancery  was  in  all  cases  defensive  merely, 
and  could  go  no  further  than  to  ask  the  dismissal  of  the  bill.  If 
he  desired  affirmative  relief  he  must  file  a  cross  bill.  .  Lube  Eq. 
PI.,  39.     2Barb.  Ch.Pr.,  126. 

It  was  always  founded  upon  the  matters  in  controversy  in  the 
original  bill,  and  could  not  include  matters  not  embraced  therein. 
Mitf.  Eq.  PI.,  81.  Hopk.  Ch.'p.,  48.  1  Van  Santvoord's  Eq., 
214. 

It  was  precisely  what  the  code  provides  may  now  be  accom- 
plished through  the  counter-claim  of  a  defendant. 

Affirmative  rdief.  In  all  cases  the  defendant  may  set  up  in  his 
answer  the  facts  entitling  him  to  relief  which  arise  out  of  the 
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same  transaction  or  transactions  connected  with  the  same  sub- 
ject of  action  upon  which  s,uit  is  brought.  Thus :  in  an  action 
by  a  party  holding  the  legal  title  to  recover  possession  of  land, 
the  defendant  may  set  up  in  his  answer  the  facts  showing  that  he 
is  equitably  the  owner  thereof  and  entitled  to  a  conveyance  of 
the  same  from  the  plaintiif.  And  he  may  thereby  not  only  de- 
feat the  plaintifl''s  action  but  obtain  the  affirmative  relief  to  which 
he  is  entitled.  Orary  v.  Goodman,  2  Kern.,  366.  1  Van  Sant- 
voord's  Eq.,  213. 

Cross  petition.  A  cross  petition  may  be  filed  when  it  appears'' 
that  a  new  party  is  necessary  to  a  final  decision  upon  the  coun- 
ter-claim. In  such  case  it  is  unnecessary  to  file  an  answer  and  a 
cross  petition.  It  is  sufficient  to  set  up  in  the  answer  the  facts 
entitling  the  defendant  to  relief  as  against  the  plaiutifi^  and  the 
party  sought  to  be  brought  in  as  defendant.  It  is  not  enough 
to  allege  the  parties  sought  to  be  brought  in  "  claim  to  have  some 
interest  in  the  subject  matter  of  the  suit;"  the  facts  must  set 
forth  showing  them  to  be  necessary  parties  to  the  final  adjudica- 
tion of  the  case.     Coin.  Bank  v.  Buckingham,  12  0.  S.,  402. 

Waste  by  mortgagee  in  possession.  In  an  action  by  a  mortgagee 
for  the  balance  remaining  unpaid  of  the  mortgage  debt  after  a 
sale  of  the  mortgaged  premises,  the  defendant  set  up  as  a  coun- 
ter-claim damages  sustained  by  hitli  by  reason  of  waste  com- 
mitted by  the  mortgagee  after  the  entry  of  the  decree  of  foreclo- 
sure and  the  sale  of  the  mortgaged  premises.  Held,  a  proper 
counter-claim.     Smith  v.  Fife,  2  iSTeb.,  13. 

In  an  action  to  foreclose  a  mortgage  for  the  purchase  money, 
the  defendant  who  relies  on  a  covenant  of  warranty  cannot,  be- 
fore eviction  by  title  paramount,  plead  a  want  of  title  as  a  de- 
fense.   Latham  v.  McCann,  Id.,  278.     Scottv.  Tioiss,  4  Id.,  138. 

Double  aspect.  In  a  suit  on  a  contract  a  certain  state  of  facts 
may  at  the  same  time  constitute  a  defense  to  the  action  and  be  a 
proper  ground  of  counter-claim.  The  Lancaster  Manfg.  Co.  v. 
Colgate,  12  0.  S.,  344. 

A  plaintiff,  after  an  answer  amounting  to  a  counter-claim  has 
been  filed,  cannot  dismiss  his  action.  Wiswell  v.  Congregational 
Church,  14  0.  S.,  31. 

The  defendant  may  set  up  as  many  defenses  as  he  may  have  whether 
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they  are  legal  or  equitable.  He  may  deny  any  or  all  of  the  alle- 
gations of  the  petition,  and  plead  matter  in  avoidance  or. abate- 
ment, or  he  may  set  up  a  counter-claim  which  will  not  only  de- 
feat the  plaintiff's  claim  but  will  entitle  the  defendant  to  affirma- 
tive relief.  And  the  several  matters  of  defense  or  for  relief  may 
be  set  up  in  one  answer,  the  only  restriction  being  that  the  sev- 
eral defenses  shall  be  consistent.  Citizens'  Bank  v.  Closson,  30  O. 
S.,  78. 
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THE    REPLY. 

The  plaintiff  may  demur  to  one  or  more  of  the  defenses  set  up 
in  the  answer,  stating  in  his  demurrer  the  ground  thereof;  and 
where  the  answer  contains  new  matter  the  plaintiff  may  reply  to 
such  new  matter,  denying  generally  or  specifically  each  allegation 
controverted  by  him ;  and  he  may  allege,  in  ordinary  and  concise 
language  and  without  repetition,  any  new  matter  not  inconsistent 
with  the  petition,  constituting  a  defense  to  such  new  matter  in  the 
answer. 

A  reply  must  be  made  to  all  the  material  allegations  of  new  matter 
contained  in  an  answer,  or  they  will  be  taken  as  true.  Williams 
V.  Evans,  6  Neb.,  216.     Payne  v.  Briggs,  8  Id.,  75. 

Burden  of  proof.  "When  new  matter  set  up  in  an  answer  is  de- 
nied by  the  reply  the  burden  of  proof  is  'on  the  party  alleging 
the  same  as  a  defense.     Id. 

iVew  causes  of  action.  A  plaintiff  can  recover  only  on  the  causes 
of  action  stated  in  his  petition.  It  is  not  the  province  of  a  reply 
to  introduce  new  causes  of  action.  This  can  be  done  only  by 
amendment  of  the  petition.     Durhin  v.  Fish,  16  0.  S.,  534. 

Facts  stated  in  an  answer  which  could  have  been  given  in  evi- 
dence under  a  general  denial  do  not  constitute  new  matter  re- 
quiring a  reply.     Corry  v.  Campbell,  25  0.  S.,  134. 
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A  reply  which  "denies  that  the  cause  of  action  accrued .  more 
than  six  years  before  the  commencement  of  the  suit"  will,  on  de- 
murrer, be  held  to  put  in  issue  the  time  when  the  cause  of  action 
accrued.      Whelan  v.  Kinsley,  26  Id.,  131. 

The  pleader  will  sometimes  be  in  doubt  as  to  whether  an  an- 
swer contains  new  matter  requiring  a  reply  or  not.  In  such 
cases  the  better  course  is  to  file  a  reply. 
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INTERVENTION. 

Section  47.  When,  in  an  action  for  the  recovery  ofr^al  or  personal 
■property,  axiy  person  having  an  interest  in  the  property  applies  to 
be  made  a  party,  the  court  may  order  it  to  be  done. 

In  an  action  to  recover  land  a  landlord  may  intervene  when  his 
tenant  only  has  been  made  defendant.  Godfrey  v.  Townsend,  8 
How.  Pr.,  390. 

And  where  a  suit  is  brought  to  obtain  possession  of  goods  taken  on 
execution,  the  execution  creditor  may  be  permitted  to  intervene. 
Conklin  v.  Bishop,  3  Duer,  646. 

In  an  action  for  partition  of  real  estate  any  one  having  an  in- 
terest therein  may  intervene.    Waring  V.  Wann^,  3  Abb.  Pr.,  246. 

In  an  action  against  the  vendor  alone  to  compel  the  specific  per- 
formance of  a  contract;  to  convey  land,  a  third  person,  claiming 
to  have  purchased  the  land  from  the  vendor  prior  to  the  plaintiff, 
was  allowed  to  intervene.     Carter  v.  Mills,  30  Mo.,  432. 

Promissory  note.  In  Indiana,  under  the  provisions  of  section  18 
of  the  code  (section  41  of  the  code  of  Neb.),  a  third  person  was 
permitted  to  intervene  in  an  action  upon  a  promissory  note,  and 
set  up  in  his  answer  that  he  was  the  owner  of  the  note  and  en- 
titled to  the  proceeds  thereof.  Summers. v.  Hutson,  48  Ind.,  228. 
See  Pomeroy  on  Eemedies,  §§  423-426. 
6- 
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The  application  must  be  made  before  judgment.  Carstoell  v. 
-Nemlle,  12  How.  Pr.,  '445. 

Petition  of  Landowner  to  be  made  Party. 

[Title  of  Cause.] 

1.  Your  petitioner  herein  shows  to  the  court  that  an  action  is 
now  pending  in  said  court  by  A.  B.,  plaintiff,  against  C.  D.,  de- 
fendant, to  recover  the  possession  of  the  following  described  real 
estate,  viz.:  [describe  premises],  and  that  said  action  has  not  pro-: 
ceeded  to  judgment. 

2.  That  said  C.  J),  is  in  possession  of  said  premises  as  the 
tenant  of  your  petitioner,  and  has  no  other  interest  therein. 

3.  Your  petitioner  has  a  legal  estate '  in  said  premises  and  is 
entitled  to  the  possession  of  the  same. 

4.  Your  petitioner  therefore  prays  that  he  may  be  made  a 
party  defendant  in  said  action  and  be  permitted  to  defend  the 
same. 

E.  F.,  Petitioner. 
[  Verification.] 

By  Owner  of  Chattels  to  he  made  Party. 

[Title  of  Cause.] 

1.  Your  petitioner  herein  shows  to  the  court  that  an  action  is 
now  pending  in  said  court  by  A.  B.  against  C.  J),  to  recover  the 
PQssession  of  the  following  personal  property,  viz.:  [describe  prop- 
erty], and  that  said  action  has  not  proceeded  to  judgment. 

2.  The  defendant  in  said  action  received  said from  your 

petitioner  for  the  purpose  of  [transporting  the  same  to ];  and 

your  petitioner  is  the  sole  owner  thereof,  and  is  entitled  to  the 
possession  of  the  same. 

3.  The  title  of  petitioner  to  said is  adverse  to  that  of  the 

plaintiff  in  this  action. 

[Add  prayer  and  verification  as  above.] 

'  This  is  a  sufBcient  allegation  of  title  under  §  636  of  the  code. 
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Order  of  Court  in  Action  for  the  Recovery  of  Real  or  Personal  Property. 
'[Title  of  Cause.] 

It  appearing  from  the  application  of  E.  F.,  duly  verified,  that 
he  claims  an  interest  in  the  property  described  in  the  petition  in 
this  action,  on  his  motion,  therefore,  he  is  made  a  party  defend- 
ant in  the  case. 

Order  to  Bring  in  Nebessary  Parties. 
[Title  of  Cause.] 

It  satisfactorily  appearing  to  the  court  that  E.  E.  is  a  neces- 
sary party  to  a  cornplete  determination  of  the  question  involved 

herein,  he  is,  on  motion  of. ,  made  a  party  defendant,  and 

the  plaintiff  is  required  within days  to  amend  his  petition  by 

adding  said as  co-defendant. 

Application  for  Substitution  of  Party  in  case  of  Transfer  of  Interest. 

[Title  of  Cause.] 

Tour  petitioner  represents  to  the  court  that  on  the day  of 

,  18...,  the  plaintiff  therein  assigned  the  cause  of  action 

to  him  by  an  instrument  in  writing,  of  which  the  following  is  a 
copy: 

\^C<ypy  assignment.'] 

Your  petitioner  therefore  prays  that  he  may  be  substiiJuted  as 
plaintiff  in  this  action. 

Order  of  Substitution  of  Assignee  of  Claim. 
[Title  of  Cause.] 

It  appearing  to  the  court,  from  the  verified  petition  of. 

and  the  evidence,  that  the  interest  of  A.  B.  in  the  subject  matter 
of  this  suit  has  been  transferred  to  E.  E.  during  the  pendency 
of  the  action,  he  is  therefore  substituted  as  plaintiff  therein. 

Order  Substituting  Party  in  Interest  for  Sheriff. 

It  appearing  to  the  court  that  the  property  in  controversy  in 
this  action  was  taken  under,  an  execution  issued  in  favor  of  A. 
B.,and  replevied  by  the  plaintiff  herein,  therefore,  upon  applica- 
tion of  the  defendant ,  and  of  the  said  A.  B.,  it  is  ordered 

that  the  said  A.  B.,  upon  security  for  costs  being  given,  be  and 
he  is  hereby  substituted  as  defendant  in  the  action. 
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07-der  on  Making  new  Party  to  Counterclaim. 

[Title  of  Cause.] 

It  satisfactorily  appearing  to  the  court  that  G.  H.  is  a  neces- 
sary party  to  a  final  decision  upon  the ,  counter-claim  in   this 

case,  on  motion  of it  is  therefore  ordered  that  said 

be  made  a  party  to  the  action,  and  that  summons  be  duly  issued 
and  served  upon  him  within days  from  this  date. 
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VEEIFICATION. 

Section  112.  Every  pleading  in  a  court  of  record  must  be  sub- 
scribed by  the  party  or  his  attorney. 

The  object  of  the  signature  is  simply  as  evidence  that  the 
pleading  is  authentic.  It  has  been  held  in  IS&w  York  that  the 
signature  to  the  verification  was  sufficient  authentication..  Huh- 
bell  V.  Livingston,  1  Code  E..,  63. 

Section  113.  Every  pleading  of  fact  must  be  verified  by  the  affi- 
davit of  the  party,  his  agent  or  attorney.  A  pleading  verified  as 
herein  required  shall  not  be  used  against  a  party  in  any  criminal 
prosecution  or  action,  or  proceeding  for  a  penalty  or  forfeiture  as 
proof  of  a  fact  admitted  or  alleged  in  such  pleading;  and  such 
verification  shall  not  make  other  or  greater  proof  necessary  on 
the  side  of  the  adverse  party. 

Section  114.  'Not  required,  when.  The  verification  required  in 
the  last  section  shall  not  be  required  to  the  answer  of  a  guardian 
defending  for  an  infant,  or  person  of  unsound  mind,  or  a  person . 
,  imprisoned,  nor  in  any  case  where  tha  admission  of  the  truth  of 
a  fact  stated  in  the  pleading  might  subject  the  party  to  a  criminal 
or  penal  prosecution. 

Section  115.  One  may  verify,  when.  If  there  be  several  per- 
sons united  in  interest  and  pleading  together  the  affidavit  may 
be  made  by  any  one  of  such  parties. 
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Section  116.  Thp  affidavit  shall  be  sufficient  if  it  state  that 
the  affiant  believes  the  facts  stated  in  tke  pleading  to  be 
true. 

Section  117.  In  all  cases  where  the  party  pleading  is  a  non- 
resident of  the  county  in  which  the  action  is  brought,  or  if  he 
shall  be  absent  from  the  county  where  the  pleading  is  filed,  an 
affidavit  made  before  filing  the  pleading,  stating  the  substance  of 
the  facts  aftewards  inserted  in  the  pleading,  shall  be  a  sufficient 
verification.  Such  affidavit  shall  be  filed  with  the  pleading  in- 
tended to  be  verified  thereby. 

Section  118.  The  affidavit  verifying  pleadings  may  be  made 
before  any  person  before  whom  a  deposition  might  be  taken,  and  must 
be  signed  by  the  party  making  the  same,  and  the  officer  before 
whom  it  was  taken  shall  certify  that  it  was  sworn  to  or  affirmed 
before  him  and  signed  in  his  presence. 

The  certificate  of  such  officer,  signed  officially  by  him,  shall 
be  evidence  that  the  affidavit  was  duly  made,  that  the  name  of 
the  officer  was  written  by  himself,  and  that  he  was  such  offi- 
cer.    Id. 

Section  119.  The  verification  of  a  pleading  does  not  apply  to 
the  amount  claimed  except  in  actions  founded  on  contracts,  ex- 
press or  implied,  for  the  payment  of  money  only. 

Section  120,  as  amended.  (Laws  of  1875,  page  34.)  "When  the 
affidavit  is  made  by  the  agent  or  attorney  it  must  set  forth  the 
reason  why  it  is  not  made  by  the  party  himself.  It  can  be  made 
by  the  agent  or  attorney  only: 

First.  When  the  facts  are  within  the  personal  knowledge  of 
the  agent  or  attorney. 

Second.  "When  the  plaintiff  is  an  infant,  or  of  unsound  mind, 
or  imprisoned. 

Third.  "When  the  pleading  to  be  verified  is  founded  upon  a 
written  instrument  for  the  payment  of  money  only,  and  such  in- 
strument is  in  the  possession ,  of  the  agent  or  attorney. 

Fourth.  "When  the  party  is  not  a  resident  of,  or  is  absent  from, 
the  county. 

Fifth.  When  the  party  is  a  corporation,  in  which  case  it  may 
be  made  by  the  attorney  or  any  officer  or  agent  upon  whom  a 
summons  could  be  legally  served. 
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Forms  of  Affidavit  to  Petition  or  Reply. 

The  State  oe  Nebraska,  1 
County.    J 

I,  ,  plaintiff  \or  one  of  the  plaintiff s]  in  the  above 

entitled  action,  do  solemnly  swear  that  I  believe  the  facts  stated 
in  the  forpgbing  petition  [or  reply]  to  be  true. 

Subscribed  in  my  presence,  and  sworn  to  before  me,  this 

day  of. ,  18... 

E.  F.,  Clerk  of  the  District  Court\or  Justice  of  thePeacel.  - 


By  an  Agent  or  Attorney. 


The  State  op  Nebraska, 
County. 


} 


I, ,  do  solemnly  swear  that  I  am  the  agent  [or  at- 
torney'] of  the  plaintiff  in  the  above  entitled  action;  that  the  facts 
stated  in  said  petition  are  Avithin  my  own  personal  knowledge, 
and  are  true  as  I  believe. 

Or  "that  the  plaintiff  is  an  infant,  or  of  unsound  mind,  or,  im- 
I  prisoned." 

Or  "that  the  petition  is  founded  upon  a  written  instrument 
for  the  payment  of  money  only,  and  such  instrument  is  in  my 
possession." 

Or  "  that  the  plaintiff  is  absent  from county,  or  is  not  a 

resident  thereof." 

Or  "that  the  plaintiff  is  a  corporation,"  and  I  believe  the  facts 
stated  in  the  foregoing  petition  to  be  true. 

Subscx-ibed  in  my  presence,  and  sworn  to  before  me,  this 

day  of.... ,  18... 

,  Clerk  of  the  District  Court  [or  Justice  of  the  Peace]. 

An  agent  or  attorney  having  in  his  possession,  as  stich  agent  or 
attorney,  a  written  instrument  for  the  payment  of  money  only, 
may  verifiy  a  pleading  when  such  instrument  constitutes  the  sub- 
stantive cause  of  action,  whether  the  relief  sought  is  at  law  or 
in  equity.  Oropsey  v.  Wiggenhorn,  3  Neb.  ,108.  This  was  an  action 
to  forclose  a  mortgage. 
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Affidavit  to  Answer. 


The  State  of  Nebraska, 


A,  I 

County,    j 


I,  ,  defendant  [or  one  of  the  defendants]  in  the 

above  entitled  action,  do  solemnly  swear  that  I  believe  the  facts 
stated  iu  the  foregoing  answer  to  be  true. 


Subscribed,  etc. 

If  made  by  an  agent  or  attorney  state  the  reasons  as  in  a  peti- 
tion. 

The  verification  is  no  part  of  the  pleading.  The  jurisdiction  of  the 
court  attaches  to  the  defendant  when  he  is  legally  served  with 
summons,  without  regard  to  the  defects  in  the  petition  or  verifi- 
cation. Johnson  v.  Jones,  2  N"eb.,  136.  Oropsey  v.  Wiggenhom, 
3  Id.,  116. 

The  affidavit  to  the  petition  is  not  an  element  of  jurisdiction  without 
which  the  court  cannot  act.  It  is,  at  most,  merely  a  formal  part 
of  the  petition — a  preliminary  form  in  commencing  suit,  and  its 
omission  amounts  to  one  of  those  irregularities  which  cannot  be 
collaterally  called  in  question.  Johnson  v.  Jones,  supra.  >  Hull  Vi 
Miller,  4  Neb.,  508.      Dorrington  v.  Meyer,  8  Id.,  211. 

If  the  affidavit  is  defective  it  may  be  amended  and  the  cause 
proceed.  The  proper  course,  where  a  motion  is  made  to  strike 
the  petition  from  the  files,  is  to  ask  leave  to  attach  a  proper  veri- 
fication to  the  petition  or  other  pleading. 

Motion  to  Strike  Pleading  from  the  Files  foo-  Defective  Verifieation. 

In  the  District  court  of County,  JSTebraska. 


The  defendant  herein  moves  the  court  to  strike  from  the  files 
the  petition 'of  the  plaintiff"  in  this  case,  for  the  following  reasons, 
viz.:  \hecame  the  affidavit  to  the  same  is  not  signed.]  \_Point  out  sjoe- 
cifically  the  objection  complained  of] 

Samuel  Jones,  Attorney  for  defendant. 
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Order  Overruling  Motion. 


The  motion  of  the  defendant  to  strike  the  petition  of  thd  plain- 
tiff from  the  files  came  on  for  hearing,  and  it  appearing  that  said 
plaintiff  has,  by  leave  of  court,  verified  said  petition,  the  motion 
is  overruled. 

The  application  to  amend  should  be  made  before  the  petition 
is  stricken  from  the  files.  Tte  better  practice  is  to  make  the  or- 
der conditional,  that  in  case  of  failure  to  amend  in  time  and  on 
the  terms  prescribed,  the  action  be  dismissed.  Wilson  v.  Macklin, 
7  Neb.,  50.  ,     ■ 

Where  an  amended  petition  is  filed,  an  alias  summons  is  not 
necessary.  Jurisdiction  over  the  person  of  the  defendant  once 
acquired  will  continue,  and  can  only  be  lost  by  an  actual  dismis- 
sal of  the  action.     Healy  v.  Aultman,  6  Id.,  349. 

It  is  unnecessary  in  a  pleading  to  state  tlie  reasons  why  a 
party  alleges  or  denies  a  fact.  AH  that  the  law  requires  is 
good  faith  on  the  part  of  the  pleader.  And  if  he  believes  the 
facts  stated  in  his  pleading  to  be  true  the  reason  why  he  so  be- 
lieves usually  had  better  be  omitted  as  tending  to  encumber  the 
pleading. 


CHAPTER  XIV. 


MOTIONS  AND  AMENDMENTS. 

Section  125.  If  redundant,  scandalous,  or  irrelevant  ^natter  he  in- 
serted in  a  pleading,  it  may  be  stricken  out  on  motion  of  the  party 
prejudiced  thereby.  And  when  the  allegations  of  a  pleading 
are  so  indefinite  and  uncertain  that  the  precise  nature  of  the 
charge  of  defense  is  not  apparent,  the  court  may  require  the 
pleading  to  be  made  definite  and  certain  by  amendment. 

The  only  rnode  of  objecting  to  irrelevant  or  redundant  matter 
in  a  pleading  is  by  a  motion  to  strike  it  out.     An  allegation  is 
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said  to  be  irrelevant  when  the  issue  formed  by  its  denial  can 
have  no  connection  with  or  effect  upon  the  cause  of  action. 
Pomeroy  on  Remedies,  §  551. 

Where  a  le^l  deduction  or  conclusion  of  law  contains  a  fact 
constituting  a  cause  of  action,  or  one  which  is  essential  to  enable 
the  plaintiff  to  maintain  his  cause  of  action,  the  defendant  may 
move  to  have  the  petition  made  definite  and  certain,  but  cannot 
strike  out  such  matter  as  redundant  and  irrelevant.  Dorsey  v.. 
Hall,  7  Neb.,  4'60. 

Motions,  when  to  be  made.  A  motion  to  strike  out,  to  make  def- 
inite and  certain,  or  to  separately  state  and  number  the  causes  of 
action  must  be  made — if  to  the  petition,  before  the  answer  or  dcT 
murrer  is  filed;  if  to  the  answer,  before  a  demurrer  or  reply  is 
filed.  The  motion  must  point  out  specifically  the  matter  to  which 
objection  is  made,  and  must  not  include  matter  which  is  not  ob- 
jectionble.  In  case  it  does  the  court  must  overrule  it,  even  if 
matter  is  included  in  the  pleading  which  should  be  stricken  out. 

Forms  of  Motions. 

In  the  District  Court  of County,  Nebraska. 

A.  B.  I 

C.  D.  J 

The  defendant  moves  the  court  to  strike  out  of  the  petition  of 
the  plaintiff  [or  first,  second,  or  other  counts  thereof,  as  the  case  may 
he']  the  following  words,  viz.:  [specifically  point  out  the  words  objected 
to]  because  the  same  are  redundant  [and  iiTelevant]. 

C.  D.,  by  Samuel  Jones,  his  Attorney. 

Motion  for  more  Specific  Statement. 
[Title  of  Cause.] 

The  defendant  moves  the  court  to  require  the  plaintiff  to  state 
more  specifically  the  cause  of  actiQU  set  forth  in  his  petition  [by 
setting  forth  the  several  items  of  his  claim  together  with  the  dates 
thereof]. 

If,  the  motion  is  intended  to  apply  to  more  than  one  count  or 
statement  of  facts  it  may  be  in  this  form  : 

[Title  of  Cause.] 

The  defendant  moves  the  court  to  require  the  plaintiff  to  set 
forth  in  his  petition  [or  the  first  count  thereof]: 
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1st.  The  several  items  of  his  claim,  together  with  the  dates 
thereof. 

2d.     To  attach  a  copy  of  the  note  sued  on  to  his  petition.  , 
3d.     To  state  the  amount  paid  thereon  and  dates  of  payment. 

Motion  to  Separately  State  and  Number  his  Causes  of  Action. 

[Title  of  Cause.] 

The  defendant  moves  the  court  to  require  the  plaintiff  to  make 
his  petition  definite  and  certain  by  separately  stating  and  num- 
bering his  causes  of  action. 

Order  to  Strike  out  Irrelevant  [or  Redundant] ^Matter. 

[Title  of  Cause.] 

This  cause  came  on  for  hearing,  upon  the  motion  of  the  de- 
fendant, heretofore  filed,  to  strike  out  of  the  petition  certain  irrel- 
evant [or  redundant]  matter,  on  consideration  whereof  the  court 
doth  sustain  said  motion  [or  the  first,  second,  or  other  paragraph 
thereof  as  the  case  may  be]  and  orders  that  all  the  words  in  said  pe- 
tition from  and  including  the  word  " ,"  in  the line  of 

page,  to  and  including  the  word  " ,"  in  the line  of 

the page,  be  stricken  out  of  the  same,  and  as  to  all  other  mat- 
ter objected  to  therein  the  motion  is  overruled. 

To  make  Definite  and  Certain. 
[Title  of  Cause.] 

This  cause  came  on  for  hearing,  oh  the  motion  of  the  defend- 
ant, heretofore  filed,  to  require  the  plaintiff  to  state  more  specific- 
ally his  cause  of  action  by  setting  forth  in  his  petition  the  several 
items  of  his  claim  together  with  the  dates  thereof,  on  .considera- 
tion whereof  the  court  doth  sustain  said  motion,  and  leave  is 

given  the  plaintiff  to  amend  his  petition  within days  from  this 

date. 

K  the  plaintiff  fail  to  amend  his  petition  as  required  by  the 
order  of  the  court  it  may  be  s'tricken  from  the  files  and  the  cause 
dismissed.  A  reasonable  time  should  be  given  in  which  to  make 
the  amendment.  ^ 

CONSOLIDATION   OF   ACTIONS. 

Sections  150-151.  Whenever  two  or  more  actions  are  pend- 
ing in  the  same  court  which  might  have  been  joined  the  defend- 
ant may,  on  motion  and  notice  to  the  adverse  party,  require  him 
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to  show  cause  why  the  same  should  not  be  consolidated.  The 
order  for  consolidation  may  be  made  by  the  court,  or  a  judge 
thereof  in  vacation. 

The  test  for  allowing  the  motion  is,  are  the  actions  such  as 
might  have  been  joined?  If  they  are,  ordinarily,  the  motion  to 
consolidate  should  be  sustained.  The  consolidation  is  for  the 
benefit  of  the  defendant,  therefore,  if  he  object,  the  order  can- 
not be  made. 

The  object  is  to  save  costs  and  prevent  a  multiplicity  of  suits.  The 
motion  is  regarded  with  favor  and  should  not  be  denied,  unless 
for  cause  the  parties  will  be  prevented  from  having  a  full  and 
fair  trial,  where  it  is  clear  that  the  parties  are  the  same  and  the 
causes  of  action  such  as  can  be  joined.  Howlett  v.  Martin,  3  Law 
Gazette,  266. 

A  plaintiff  brought  a  separate  action  against  the  same  defend- 
ants in  each  of  the  counties  of  the  state,  for  the  same  libel,  which 
was  first  published  in  the  county  in  which  all  the  parties  resided. 
The  defendants'  motion  to  consolidate  the  actions  was  sustained. 
Percy  v.  Seward,  6  Abb.,  326. 

The  motion  is  addressed  to  the  sound  discretion  of  the  court, 
and  the  order  thereon  is  not  subject  to  review  unless  there  is  a 
very  clear  abuse  of  discretion. 

Notice  of  Motion  to   Consolidate  Actions. 
[Title  of  Cause.] 

'  The  plaintiff  is  hereby  notified  that  I  have  filed  a  motion  in  said 
court  to  consolidate  the  actions  pending  therein,  entitled  A.  B.  v. 
C.  D.,  ¥o.  21,  and  A.  B.  v.  C.  D.,  No.  22.     You  are  required  to 

show  cause  by  the day  of. ,  18...,  why  said  actions  shall 

not  be  consolidated. 

Dated ,18...  CD., 

By  Samuel  Jones,  his  Attorney. 

'    Motion  to  Consolidate  Actions. 
[Title  of  Cause.] 

The  defendant  moves  the  court  to  consolidate  into  one  actions 
Ifos.  21  and  22,  pending  in  this  court,  in  each  of  which  A.  B.  is 

plaintiff  and  C.  D.,  defendant. 

O,  D. , 

Bv  Samuel  Jones,  his  Attorney. 
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Order  of  Consolidation. 
[Title  of  Cause.] 

On  motion  of  the  defendant,  after  due  notice  to  the  plaintiff, 
who  failed  to  show  cause  why  said  motion  should  not  be  sus- 
tained, it  is  hereby  ordered  that  this  action  No.  21,  and  case  No.  22, 
in  this  court,  be  and  the  same  are  hereby  consolidated  into  one- 
action.  And  it  is  further  ordered  that  all  proceedings  in  said 
consolidated  action  be  heard  in  the  aforesaid  case  No.  21,  and  that 
the  said  plaintiff  pay  all  costs  now  incurred  in  all  of  said  actions 
but  this. 

MISTAKES   AND    AMENDMENTS. 

Section  138.  No  variance  between  the  allegations  in  the 
pleadings  and  the  proof  is  to  be  deemed  material  unless  it  have 
actually  misled  the  adverse  party  to  his  prejudice  in  maintain- 
ing his  action  or  defense  on  the  merits.  "Whenever  it  is  alleged 
that  a  party  has  been  so  misled,  that  fact  must  be  proved  to  the 
satisfaction  of  the  court,  and  it  must  be  shown  in  what  respect 
he  has  been  misled,  and  thereupon  the  court  may  order  the 
pleading  to  be  amended  upon  such  terms  as  may  be  just. 

Section  139.  Whenever  the  variance  is  not  material,  as  pro- 
vided in  the  last  section,  the  court  may  direct  the  fact  to  be 
found  according  to  the  evidence,  and  may  order  an  immediate 
amendment  without  costs. 

Section  140.  Failure  of  proof.  >  When,  however,  the  allegation 
of  the  claim  or  defense  to  which  the  proof  is  directed  is  unproved, 
not  in  some  particular  or  particulars  only,  but  in  its  general 
scope  and  meaning,  it  is  not  to  be  deemed  a  case  of  variance, 
within  the  last  two  sections,  but  a  failure  of  proof. 

Section  141.  The  plaintiff  may  amend  his  petition  without 
leave,  at  any  time  before  the  answer  is  filed,  without  prejudice  to 
the  proceeding;  but  notice  of  such  amendment  shall  be  served 
upon  the  defendant  or  his  attornej^,  and  the  defendant  shall  have 
the  same  time  to  answer  or  demur  thereto  as  to  the  original  pe- 
tition. 

Section  142. ,  At  any  time  within  ten  days  after  a  demurrer  is 
filed  the  adverse  party  may  amend,  of  course  upon  payment  of 
costs  since  filing  the  defective  pleading.  Notice  of  filing  an 
amended  pleading  shall   be   forthwith  served  upon  the  other 
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party,  wlio  shall  have  the  same  time  thereafter  to  answer  or  re- 
ply thereto  as  to  aa  original  pleading. 

Section  143.  Upon  a  demurrer  being  overruled  the  party  who  de- 
murred may  answer  or  reply,  if  the  court  he  satisfied  that  he  has 
a  meritorious  claim  or  defense,  and  did  not  demur  for  delay. 

Section  144,  as  amended  (Laws  of  1875,  p  35).  The  court  may, 
either  before  or  after  judgment,  in  furtherance  of  justice,  and  on 
such  terms  as  may  be  proper,  amend  any  pleading,  process,  or 
proceeding,  by  adding  or  striking  out  the  name  of  any  party,  or 
by  correcting  a  mistake  in  the  name  of  a  party,  or  a  mistake  in 
any  other  respect,  or  by  inserting  other  allegations  material  to 
the  case,  or  when  the  amendment  does  not  change  substantially 
the  claim  or  defense,  by  conforming  the  pleading  or  proceeding 
to  the  facts  proved.  And  whenever  any  proceeding  taken  by  a 
party  fails  to  conform  in  any  respect  to  the  provisions  of  the  code 
the  court  may  permit  the  same  to  be  made  conformable  thereto 
by  amendment. 

Section  145.  The  court,  in  every  stage  of  an  actioh,  must  dis- 
regard any  error  or  defect  in  the  pleadings  or  proceedings 
which  does  not  affect  the  substantial  rights  of  the  adverse  party; 
and  no  judgment  shall  be  reversed  or  affected  by  reason  of  such 
error  or  defect. 

Section  146.  If  the  demurrer  be  sustained  the  adverse  party 
may  amend,  if  the  defect  can  be  remedied  by  way  of  amend- 
ment, with  or  without  costs,  as  the  court  in  its  discretion  may  di- 
rect. 

Section  147.  "When  either  party  shall  amend  any  pleading  or 
proceeding,  and  the  court  shall  be  satisfied  by  affidavit  or  other- 
wise that  the  adverse  party  could  not  be  ready  for  trial  in  conse- 
quence thereof,  a  continuance  may  be  granted  to  some  day  in 
term,  or  to  another  term  of  the  court. 

Section  148.  When  the  plaintiff  shall  be  ignorant  of  the  name  of 
the  defendant,  such  defendant  may  be  designated  in  any  pleading 
or  proceeding  by  any  name  or  description,  and  when  his  true 
name  is  discovered,  the  pleading  or  proceeding  may  be  amended 
accordingly.  The  plaintiff  in  such  case  must  state  in  the  verifi- 
cation of  his  jJetition  that  he  could  not  discover  the  true  rwme, 
and  the  summons  must  contain  the  words  "  real  name  unknown," 
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and   a   copy  thereof  must  be  served  personally  upon  the  de- 
fendant. 

One  of  the  primary  objects  of  the  code  is  to  prevent  the  rights 
of  a  siiitor  from  being  sacrificed  to  technical  rules,  or  omissions, 
or  mistakes.  The  word  "proceeding"  is  applicable  to  every 
step  taken  by  a  suitor  to  obtain  the  interposition  or  action  of  a 
^ourt,  and  is  used  to  distinguish  all  other  steps  taken  in  an  action 
from  those  embraced  in  the  word  "pleading."  Johnson  v.  Jones,. 
2  Neb.,  136-7. 

Material  defects  may  he  remedied.  Under  our  statute  of  amend- 
ments great  latitude  is  given,  to  the  court  in  permitting  even  ma- 
terial defects  to  be  remedied,  especially  -yvhen  they  were  occa- 
sioned by  mistake  or  are  the  result  of  oversight,  and  it  can  be 
seen  that  by  so  doing  substantial  justice  will  be  done,  and  this 
rule  is  not  limited  to  pleadings  merely,  but  is  applicable  to  all 
proceedings  in  civil  actions.  Irwin  v.  Bank  of  Bellfontaine,  6  O. 
S,,,81.  '  O'Dea  v.  Washington  Co.,  3  ISTeb.,  118.  Struthers  v.  Mc- 
'  Donald,  5  Id.,  491.     Mills  v.  Miller,  3  Id.,  95. 

Against  partners.  "When  on  the  trial  of  an,  action,  commenced 
:agaiifst  the  members  of  a  partnership  as  such,  it  is  discovered 
that  the  transaction  was  really  with  a  single  membeir  of  the,  firm 
in  his  individual  capp,city,  the  court  may  permit  an  amended 
petition  .to  be  filed  changing- the  title  and  form  of  the  action  ac- 
cordingly.    Heed  V.  Bear dsley,  6 'S eh.,  4:9S. 

If  a  suitor  has  been  deprived  of  a  substantial  right  by  the  re- 
fusal of  the  court  to  permit  an  amendment,  the  supreme  court, 
in  a  proper  case,  will  grant  him  relief.  Wilson  v.  Macldin,  7  ISTeb., 
60. 

The  application  to  amend  should  be  made  before  the  cause  is 
dismissed.  The  better  practice  is  to  make  the  order  conditional, 
that  in  case  of  failure  to  amend  in  the  time  and  on  the  terms  pre- 
scribed the  action  be  dismissed.     Id. 

Where  testimony  is  introduced  without  objection  tending  to  prove  a 
different  issue  from  that  made  in  the  pleadings,  the  court  may, 
after  the  trial,  permit  the  pleadings  to  be  amended  to  conform  to 
the  facts  proved.     Catron  v.  Shepherd,  8  ISTeb.,  308. 

But  if  a  party  proceeds  to  trial  on  a  petition  which  states  no  cause  of 
..action  he  cannot,  where  proper  objections  have  been  made  to  the 
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introduction  of  testimony  on  that  ground,  after  verdict  and  a 
motion  to  set  the  same  aside,  take  judgment  on  such  verdict  by 
then  filing  a  petition  setting  out  a  cause  of  action.  Curtis  v.  Culler, 
7  Neb.,  315. 

The  general  power  of  amendment  given  to  the  courts  by  the 
code  is  very  broad,  and  is  only  limited  by  the  "justice"  of  the 
case.  But  the  statutory  thing  to  be  amended  must  exist  before 
the  power  can  be  exercised.  Shamokin  Bank  v.  Street,  16  0.  S.,  10. 

Upon  leave  to  file  an  amended  petition  in  an  action  on  an  of- 
ficial bond,  in  addition  to  amending  the  original  cause  of  action, 
a  new  and  distinct  cause  of  action,  then  barred  by  the  statute  of 
limitations,  was  stated  along  with  the  amended  cause  of  action 
on  the  bond.  Jffeld,  that  it  was  not  error  to  strike  from  the  peti- 
tion all  matter  not  material  to  the  cause  of  action  on  the  bond. 
Commissioners  v.  Andrews,  18  0.  S.,  50. 

Heeord  in  court  below  corrected.  "While  a  petition  in  error  was 
pending  in  the  supreme  court  application  was  made  to  the  court 
of  common  pleas,  on  notice  to  the  adverse  party,  for  an  amend- 
ment of  the  record  in  a  case  in  which  judgment  had  been  ren- 
dered at  a  former  term  of  the  court,  by  changing  the  names  of 
the  drawees  of  the  bill  of  exchange,  as  expressed  in  the  petition, 
so  as  to  make  the  same, conform  in  the  petition  to  the  copy  thereto 
attached  and  to  the  bill  on  which  judgment  was  rendered. 
Upon  a  copy  of  the  amended  record  being  filed  in  court,  and  a 
remittitur  filed  for  an  excess,  the  judgment  was  atBrmed.  Boiy 
V.  Rigour,  9  0.  S.,  526.      Wise  v.  Frey,  9  Neb.,  217. 

Cannot  increase  damages.  When  a  verdict  is  rendered  for  a 
larger  sum  than  is  claimed  in  the  petition  the  court  cannot  per- 
mit the  petition  to  be  amended  by  increasing  the  damages 
claimed  unless  the  plaintiff"  relinquish  the  verdict,  pay  defend- 
ant's costs,  and  consent  to  a  new  trial.     Corning  v.    Corning,  6 

N.  Y.,  97. 

But  the  plaintiff"  may  remit  the  excess  and  the  verdict  may  be 

permitted  to  stand-     Id. 

The  code  authorizes  an,  amendment  when  the  mistake  goes  to  the  sub- 
stance of  the  pleadings  or  proceedings.  Broader  and  more  efficient 
language  could  hardly  have  been  used  to  vest  this  power.  The 
only  limit  seems  to  be  to  cases  where  an  amendment  would  not 
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be  in  furtherance  of  justice.  Irwin  v.  Bank  of  Bellfontaine,  6  0. 
S.,  90. 

"While  on  the  one  hand  courts  will  not  visit  on  a  suitor. the 
mistakes  of  his  attorney  by  throwing  his  case  out  of  court,  they 
will  at  the  same  time  carefully  protect  the  party  who  objects  to  a 
defect  in  pleadings  or  proceedings  from  suffering  any  unreason- 
able delay  or  injustice  by  the  correction  of  mistakes.  Cases  un- 
doubtedly will  occur  where  it  will  not  be  in  furtherance  of  jus- 
tice, but  a  manifest  and  clear  encouragement  of  a  litigious  spirit, 
to  permit  an  amendment,  and  probably  in  such  cases  the  court 
will  not  interpose.  "When,  too,  the  defect  in  the  proceeding  is  so 
gross,  or  is  committed  under  such  circumstances  as  to  indicate 
that  the  defect  itself  was  designed,  and  not  simply  a  mistake,  the 
court  would  probably  refuse  permission  to  amend.     Id. 

Upon  petition  in  error  the  district  court  may  order  the  court 
of  common  pleas  to  send  up  a  perfect  transcript  of  its  record, 
but  it  has  no  power  in  such  case  to  order  an  amendment  of  the 
record  itself.      Wood  v.  Newkirk,  15  0.  S.,  295. 

The  restriction  upon  amendments  in  section  137  of  the  code 
(144  of  the  code  of  l^ebraska),  that  the  proposed  amendment 
"  must  not  change  substantially  the  claim  or  defense,"  does  not 
refer  to  the  form  of  the  remedy,  but  to  the  general  identity  of 
the  transaction  forming  the  cause  of  complaint.  Spiee  and  Son  v. 
Steinruck,  14  0.  8.,  213. 

Every  court,  in  the  exercise  of  its  supervisory  and  protecting 
charge  over  its  records  and  the  papers  belonging  to  its  files,  has 
the  power  to  direct  the  clerk  to  correct,  not  only  clerical  errors, 
but  such  errors  as  may  arise  from  any  fraudulent  or  improper 
alteration  of  its  files  or  records.  Hollister  v.  The  Judges,  8  O.  S., 
202. 

Motions  for  leave  to  amend  pleadings  in  the  district  court,  in 
eases  brought  there  by  appeal,  are  addressed  to  the  sound  dis- 
cretion of  the  court,  and  its  rulings  thereon  will  not  be  reversed 
on  error,  except  where  all  the  facts  bearing  upon  the  motion  are 
set  forth,  and  where  there  has  been  a  manifest  abuse  of  discre- 
tion.    Brock  V.  Bateman,  25  Id.,  609. 

Amended  pleadings.  Defendant  having  filed  an  answer  to  a  pe- 
tition,  and  plaintiff  thereupon  filed  an   amended  petition,  to 
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which  defendant  answers,  without  making  the  original  answer 
part  of  the  second  answer,  the  case  stands  for  trial  on  the 
amended  pleadings,  and  the  original  pleadings  are  disregarded. 
Bank  v.  Telegraph  Co.,  30  Id.,  555. 

Not  a  bona  fide  indorsee.  A  person  other  than  the  payee  who 
brings  an  action  against  the  maker  on  a  note  payable  to  the  or- 
der of  the  payee,  and  frames  his  petition  under  section  122  of 
the  code  (129  of  the  code  of  ISTebraska),  without  giving  a  copy 
of  an  indorsement  by  the  payee,  is  not  entitled  under  such  peti- 
tion to  the  protection  given  to  a  bona  fide  indorsee  for  value  and 
before  maturitj-,  although  the  note,  when  offered  in  evidence,  ap- 
pears with  the  name  of  the  payee  indorsed  thereon.  Tisen  v. 
Eanford,  31  Id,,  193. 

The  law  as  to  the  amendment  of  pleadings  may  be  stated  thus : 
That  an  amendment  will  be  allowed  in  a  proper  case  where  the 
proposed  amendment  does  not  change  substantially  the  claim 
or  defense,  although  the  form  of  the  action  maj'  be  changed. 
The  supreme  court  of  "Wisconsin  has  given  this  provision  a  nar- 
row construction,  which  has  not-been  followed  to  any  extent  by 
the  courts  of  the  other  states.  "So  long  as  the  court  can  see 
that  the  identity  of  the  cause  of  action  is  preserved,  the  particu- 
lar allegations  of  the  declaration  may  be  changed  and  others  su- 
peradded, in  order  to  cure  imperfections  and  mistakes  in  the 
manner  of  stating  the  plai', tiff's  case."  Stevenson  v.  Mudgett,  10 
K  H.,  338. 

A  party  in  default  mhy  be  permitted  to  answer  upon  such 
terms  as  to  payment  of  costs  as  may  be  prescribed  by  the  court 
at  any  time  before  judgment  is  rendered,  and  when  it  is  appar- 
ent that  he  has  a  meritorious  defense  the  court  must  permit  the 
answer  to  be  filed.  Blair  v.  West  Point  Manufacturing  Co.,  7 
Feb.,  146. 

A  summons  may  be  amended,  but  without  an  appearance  a  copy 
of  the  amended  summons  must  be  served  on  the  defendant. 
Watson  V.  McCartney,  1  Neb.,  133.     Martin  v.  Coppock,  4  Id., 

177. 

Mistake  in  name  of  defendant.     A  policy  of  insurance  contained 
a  provision  that  no  suit  should  be  brought  thereon  unless  com- 
menced within  twelve  months  next  after  the  loss.   A  loss  haying 
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occurred,  the  assured,  within  the  time  limited,  filed  his  petition 
against  the  company  in  due  form  of  law,  and  caused  a  summons 
to  be  issued  and  served  in  due  time  upon  the  company.  But  by 
mistake  the  name  of  another  company,  instead  of  that  of  de- 
fendant, was  inserted  in  the  body  of  the  summons,  although  the 
indorsement  and  entitling  of  the  summons  were  correct  and  in 
conformity  with  the  petition.  After  service  of  this  defective 
summons  upon  the  defendant,  and  a;fter  the  expiration  of  the 
twelve  months  limited  for  bringing  the  action,  the  company  vol- 
untarily appeared  in  court  and  moved  to  strike  the  plaintiff's  pe- 
tition from  the  files,  but  made  no  njotion  to  quash  the  writ  or 
return.  The  plaintiff  then,  on  leave  of  the  court,  amended  the 
writ  so  as  to  make  it  conform  to  the  petition.  Held,  that  the 
amendment  was  authorized  by  the  code,  and  had  the  effect  to 
make  the  action  one  brought  within  twelve  months  after  the 
happening  of  the  loss.  Barton  v.  Buckeye  Ins.  Co.,  26  0.  S.,  467. 
Martin  V.  Coppoek,  4  E'eb.,  177. 

Attachment.  An  afiidavit  for  the  issuance  of  an  attachment 
may  be  amended  by  leave  of  court  even  after  a  motion  to  quash 
the  proceedings  is  filed  because  of  th^t  particular  defect.  Stru- 
thers  V.  McDowell,  5  E'eb.,491. 

An  objection  that  afliant's  name  was  omitted  from  the  body  of 
the  affidavit,  he  having  duly  signed  it  at  the  close,  is  technical 
merely,  and  no  ground  for  dissolving  the  attachment.  Rudolf  v. 
McDonald,  6  ISTeb.,  163. 

The  want  of  venue,  however,  if  taken  advantage  of  by  the  de- 
fendant at  the  proper  time,  is  a  fatal  defect,  unless  cured  by 
amendment.  And  where  the  venue  is  omitted  by  mistake  it  is 
proper  for  the  court  to  allow  an  amendment  in  accordance  with 
the  facts.     Id. 

Undertaking  for  an  appeal.  In  O'Dea  v.  Washington  Co.,  3  'Neh., 
122-3,  it  was  held  that  where  an  appeal  bond  is  defective  it  may 
be  amended  in  the  appellate  court  by  consent  of  sureties,  or  the 
court  may  permit  a  new  bond  to  be  filed.  Irwin  v.  Bank  of  Bell- 
foniaine,  6  0.  S.,  81.     Negleyv.  Jeffers,  28  Id.,' 90. 

In  the  absence  of  a  statute  authorizing  it  the  deposit  of  money, 
in  lieu  of  an  undertaking,  is  not  a  substitute  for  an  undertaking, 
and,  is  not  sufficient  to  authorize  an  appeal;  and  it  cannot  be 
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amended  into  an  undertaking.      Shamokin  Bank  v.  Street,  16  0. 
S.,  1-9. 

The  court  in  every  stage  of  the  proceedings  must  disregard 
every  error  and  defect  which  does  not  affect  the  substantial 
rights  of  the  parties.  A  petition  entitled  "  Supreme  Court  of 
New  York,"  and  filed  in  a  district  court  of  this  state,  is  no 
ground  for  dissolving  an  attachment  issued  in  the  cause.  Living- 
ston v.  Coe,  4  ISTeb.,  379. 

An  answer  was  entitled  "in  the  supreme  court"  instead  of 
*"  superior  court."  Held,  that  the  mistake  should  be  disregarded. 
William  v.  Skolto,  4  Sand.,  641. 

An  affidavit  for  an  order  of  arrest  was  entitled  "in  the  cause," 
prior  to  the  commencement  of  the  action.  Held,  that  the  defect 
•did  not  affect  the  substantial  rights  of  the  parties.  Pinden  v. 
Black,  3  Pr.,  95. 

On  a  motion  being  filed  to  strike  the  petition  from  the  files 
because  the  word  "petition"  did  not  follow  the  names  of  the 
parties.  Held,  that  the  omission  did  not  affect  the  substantial 
rights  of  the  parties.     Butcher  v.  Bank  of  Broumville,  2  Kan.,  70, 

Where  a  defendant  has  been  regularly  served  with  summons, 
and  there  is  a  defect  in  the  return  of  the  officer  respecting  the 
service,  the  defect  may  at  any  time,  even  after  judgment,  be 
<3ured  by  amendment  to  make  the  return  conform  to  the  facts. 
Kirkwood  v.  Beedy,  10  Kan.,  453. 

Notice  of  Filing  Amended  Petition. 

In  the  District  Court  of. County,  i^ebraska. 

A.B.| 

CD.  j 

The  defendant  will  take  notice  that  on  the day  of. , 

18...,  I  filed  an  amended  petition  in  said  cause. 

A.  B., 

Dated ,  18...  By  Samtjbl  Jones,  his  Attorney. 

Order  on  Overruling  Demurrer  with  Leave  to  Answer. 

[Title  of  Cause.] 

This  cause  came  on  for  hearing  on  the  demurrer  to  the  peti- 
tion heretofore  filed  by  the  defendant,  on  consideration  whereof, 
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and  the  court,  being  fallj  advised  in  the  premises,  doth*  over- 
rule the  same,  and  on  defendant's  m,otion  he  is  allowed  to  an- 
swer within days. 

Order  where  Demurrer  is  Sustained  with  Leave  to  File  Amended  Petition,  An- 
swer, or  Reply. 

Follow  the  above  to  the  *,  then  add— sustain  the  same,  and  on 

plaintiff's  motion  he  has  leave  to  file  an  amended  petition  in 

days  from  this  date. 

Order  in  Case  of  Immaterial   Variance. 
[Title  of  Cause.] 

This  cause  came  on  for  trial  upon  the  issue  joined  between 
the  parties,  and  there  being  a  variance  between  the  pleading  of 
said  plaintifi"  and  the  proof,  but  which  has  not  misled  the  de- 
fendant to  his  prejudice  in  maintaining  his  defense  upon  the 
merits,  the  court  therfore  finds  that  said  variance  is  not  mate- 
rial. It  is  thereforte  considered  by  the  court  that  the  plaintiff 
have  leave  to  amend  his  petition  instanter  to  conform  to  the  facts 
proved,  and  that  the  trial  proceed. 

Order  in  Case  of  Material  Variance. 

[Title  of  Cause.] 

This  case  came  on  for  trial  upon  the  issue  joined  between  the 
parties,  and  there  being  a  variance  between  the  pleading  of  said 
plaiutiff  and  the  proof,  by  which  the  defendant  has  been  misled 
to  his  prejudicean  making  his  defense,  the  court  therefore  finds 
said  variance  to  be  material.  It  is  therefore  considered  that  said 
cause  be  continued  at  the  cost  of  this  term  of  the  plaintiff,  and 

that  he  have  leave  to  amend  his  petition  within days  from 

this  date. 
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CHAPTEK    XV. 


SUPPLEMENTAL    PLEADINGS. 

Section  149.  Either  party  may  be  allowed,  on  notice,  and  on 
such  terms  as  to  costs  as  the  court  may  prescribe,  to  file  a  sup- 
plemental petition,  answer,  or  reply,  alleging  facts  material  to 
the  case,  occurring  after  the  former  petition,  answer,  or  reply. 

Section  177  of  the  lifew  York  code,  as  amended  in  1849  and 
1866,  is  as  follows :'  "  The  plaintiff  and  defendant  respectively 
may  be  allowed  on  motion  to  make  a  supplemental  complaint, 
answer,  or  reply,  alleging  facts  material  to  the  case  occurring 
after  the  former  complaint,  answer,  or  reply,  or  of  which  the  party 
was  ignorant  when  his  former  pleading' ivas  made." 

It  will  be  perceived  that  under  the  New  York  code  facts  of 
which  a  party  was  ignorant  at  the  time  of  filing  his  former  plead- 
ing may  be  set  up  in  a  supplemental  plea. 

Under  our  code  a  supplemental  pleading  can  be  filed  only  in 
cases  where  facts  have  occurred  a/fer  filing  the  former  petition, 
answer,  or  reply,  which  are  necessary  to  be  considered  in  the 
determination  of  the  case.  It  is  necessary  to  bear  this  distinc- 
tion in  mind  in  considering  the  !N'ew  York  cases. 

A  supplemental  petition  is  not  a  substitute  for  the  original  petition. 
It  is  merely  an  additional  petition,  leaving  the  original  in  full 
force  and  effect,  but  is  designed  simply  to  set  up  facts  which 
have  occurred  since  filing  the  former  petition. 

Matters  which  arose  prior  to  the  commencement  of  the  action,  al- 
though discovered  afterward,  must  be  set  up  by  an  amended  and 
not  by  a  supplemental  petition.  In  case  of  the  death,  marriage, 
or  disability  of  a  party,  and  the  action  is  to  be  continued  by  or 
against  his  personal  representatives,  it  must  be  done  by  supple- 
mental petition,  and  not  by  amendment.  Greenv.  Bates,  7  How. 
Pr.,  296.  So,  where  in  action  to  foreclose  a  mortgage,  there 
being  nothing  due  but  a  certain  amount  of  interest,  it  was  held 
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.  that  unless  other  installments  of  interest,  or  the  principal,  if  it 
had  become  due,  had  been  brought  into  the  case  by  a  supple- 
mental petition,  the  recovery  must  be  limited  to  the  sum  due  at 
the  commencement  of  the  action.  Null  v.  Jones,  5  Neb.,  502-3. 
But  in  the  case  last  cited  a  petition  was  filed  while  merely  a  por- 
tion of  the  interest  was  due,  and  summons  was  served  upon  the 
defendant,  and  no  further  proceedings  were  had  until  the  entire 
sum  had  become  due,  when  an  amended  petition  was  filed  pray- 
ing a  foreclosure  and  sale  for  the  entire  sum  due  on  the  notes 
and  mortgage.  Held,  on  demurrer  to  the  petition,  that  it  stated 
a  cause  of  action.     See  also  Beck  v.  Stephana,  9  How.  Pr.,  193. 

A  supplemental  petition  should  refer  to  the  original  petition 
and  the  proceedings  had  thereon,  but  it  is  unnecessary  to  copy 
the  allegations  of  the  original  petition.     Story's  Eq.  PL,  343. 

Where  it  is  merely  sought  to  substitute  parties  in  case  of  a 
transfer  of  interest  it  may  be  done  by  motion,  supported,  when 
necessary,  by  affidavits  or  other  evidence. 

In  many,,  if  not  all  cases,  the  right  to  file  a  supplemental 
pleading  should  not  be  denied  when  it  is  apparent  that  the  mat- 
ter set  up  is  material  to  the  party  seeding  to  file  the  same. 

The  party  desiring  to  file  a  supplemental  pleading  must  file  a 
motion  for  that  purpose,  and  serve  a  notice  of  the  object  of  the 
motion  on  the  adverse  party. 

Notice. 

In  the  District  Court  of County,  Ifebraska: 

A.  B. 


The  defendant  will  take  notice  that  on  the day  of. 

18...,  or  as  soon  thereafter  as  the  motion  can  be  heard,  I  will 
apply  to  said  court  for  leave  to  file  a  supplemental  petition  in 
said  cause,  setting  up  that  there  has  accrued  to  me  since  the 
commencement  of  the  action  on  the  note  and  mortgage  upon 
which  the  action  is  brought  the  sum  of  |  .....  interest,  and  the 

further  sum  of  $ as  principal.     Dated ,  18.... 

A.  B., 
By  "William  Wentworth,  Us  Attorney. 
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Motion. 
[Title  of  Cause]. 

The  plaintiff  moves  the  court  for  leave  to  file  a  supplemental 

petition  setting  up  certain  sums  which  have  become  due  from 

the  defendant  to  the  plaintiff,  upon  the  note  and  mortgage  sued 

on  since  the  action  was  brought. 

A.  B., 

By  "William  Wentwoeth,  his  Attorney. 

Affidavit. 

In  the  District  Court  of County,  iN'ebraska : 

V- 1 

C.  D.j 

I,  A.  B.,  do  solemnly  swear  that  since  the  commencement  of 
this  action  there  has  become  due  to  me  as  interest  on  the  note 
and  mortgage  upon  which  the  action  is  brought  the  sum  of 
$ ,  and  also  the  further  sum  of  $ as  principal.  I  there- 
fore ask  to  set  up  said  facts  in  a  supplemental  petition. 

A.  B. 

Subscribed  in  my  presence  and  sworn  to  before  me  this 

day  of ,  18.... 

Clerk  of  the  District  Court. 

Supplemental  Petition. 
[Title  of  Cause.] 

The  plaintiff  alleges  that  since  the  filing  of  the  former  peti- 
tion in  this  action,  to  which  this  is  supplemental,  there  has  ac- 
crued to  him  upon  the  note  and  mortgage  upon  which  the  action 
is  brought,  in  addition  to  the  sum  claimed  in  said  petition,  the 

further  sum  of  $ ,  due  as  interest  thereon,  and  also  the 

sum  of  I as  principal.     That  said  interest  became  due  on 

the day  of ,  18...,  and  said  principal  on  the 

dav  of. ,  18....     Wherefore  plaintiff  prays  that  an  account 

may  be  taken  of  the  amount  due  the  plaintiff'  upon  said  note 
and  mortgage,  and  for  a  decree  of  foreclosure  as  prayed  in  the 
original  petition.  A.  B. 

Verification. 

Defects  in  the  petition  or  answer  may  be  corrected  by  motion 
or  demurrer,  as  in  case  of  original  pleadings.     Where  a  supple- 
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mental  petition  is  filed,  to  which  the  defendant  has  answered,  an 
answer  is  required  only  to  the  supplemental  matter,  the  original 
matter  remaining  in  full  force.  The  original  and  supplemental 
pleadings  are  on  the  trial  heard  tpgether,  and  one  judgment 
rendered  on  both.    ' 

Leave  of  Court  to  File. 
[Title  of  Cause.] 

On  motion  of  the ,  and  after  due  notice  to  the  adverse 

party,  it  is  ordered  that  the  plaintiff  have  leave  to  file  a  supple- 
mental petition,  setting  up  the  facts  stated  in  his  affidavit  accom- 
panying his  motion. 


CHAPTER  XVI. 


FORMS    OF    PETITIONS    IN   ACTIONS    AT    LAW. 

The  petition  must  contain  the  name  of  the  court  and  county  in 
which  the  action  is  brought,  and  the  names  of  the  parties  plain- 
tiff and  defendant.  The  names  of  the  plaintiff  and  defendant  be- 
ing thus  made  a  part  of  the  petition  need  not  be  repeated.  -It  is 
sufficient  to  designate  the  parties  as  "plaintiff"  or  "defendant." 

The  Title  of  the  Cause. 

In  the  District  Court  of  Lancaster  County. 

William  Hutchinson,  plaintiff,     "j 

against  > 

Henry    Mathewson,   defendant,  j 

In  actions  upon  bills  of  exchange,  or  promissory  notes,  or  other 
written  instruments,  whenever  any  of  the  parties  thereto  are 
designated  by  an  initial  letter  or  letters,  or  some  contraction  of 
the  christian  or  first  name  or  names,  it  is  sufficient  to  designate 
such  person  by  such  an  initial  letter  or  contraction  of  the  first 
name.  Code,  §  23.  In  all  other  cases  the  full  christian  and  sur- 
names of  the  parties  should  be  stated. 

Partnership.  A  partnership  formed  for  the  purpose  of  doing 
business  or  holding  property  in  this  state  may  sue  or  be  sued  by 
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the  firm  name.  In  all  other  cases  the  several  persons  composing 
the  firm  must  sue  or  be  sued  by  their  individual  names  and  not  in 
the  name  of  the  firm.  In  suing  a  partnership  it  is  generally  pre- 
ferable to  bring  the  action  against  the  individual  partners. 

Wo.  1. 

Promissory  Notes :     Payee  v.  Maker. 
[Title  of  Cause.] 
1.     The  plaintiff  complains  of  the  defendant  for  that  on  the 

day  of ,  18...,'  said  defendant  made  and  delivered  to  the 

plaintiff  a  promissory  note  of  which  the  following  is  a  copy  : 


"  Omaha,  Nebeaska,  August  1,  1878. 
"  One  year  after  date,  for  value  received,  I  promise  to  pay  A.  B., 
or  order,  the  sum  of  five  hundred  dollars,  with  interest  from  date 
at  the  rate  of  seven  per  cent, 

"CD." 

2.  "No  part  thereof  has  been  paid,  and  there  is  now  due 
thereon  from  the  defendant  to  the  plaintiff  the  sum  of  $500,  with 
interest  at  seven  per  cent,  from  the  first  day  of  August,  1878,  for 
which,  with  costs  of  suit,  he  prays  judgment.  Or  the  following 
formal  prayer:  The  plaintiff  therefore  prays  judgment  against 
the  defendant  for  the  sum  of  |500,  with  interest  thereon  from 
the  first  day  of  August,  1878,  and  costs  of  suit. 

S.  J.,  Attorney  for  Plaintiff. 

Verification. 

Section  129  of  the  code  provides  that  "In  an  action,  counter- 
claim, or  set-off,  founded  upon  an  account,  promissory  note,  bill  of 
exchange,  or  instrument  for  the  unconditional  payment  of  money 
only,  it  shall  be  sufficient  for  the  party  to  give  a  copy  of  the  ac- 
count or  instrument,  with  all  the  credits  and  endorsements 
thereon,  and  state  that  there  is  due  him  on  such  account  from 
the  adverse  party  a  specific  sum,  which  he  claims  with  interest. 

'  Xo  formal  words  are  necessary  in  eommencinpj  a  petition.  The  author  has  adopted 
the  sulj-stance  of  the  common  law  form.    See  3  Chitty  PI.  (13  Am.  Ed.),  12. 

'In  ease  of  part  payment  say:     On  the day  of 18..,  the  defendant  paid  the 

plaintiff  on  said  note  the  sum  of  $ and  no  part  thereof  has  been  paid  except  said 

sum  of  $ 
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No.  2. 

Against  two  Defendants  upon  Joint  Note,  and  as  Maker  and  Endorser. 

[Title  of  Cause.] 

1.  First  cause  of  action.  The  plaintiff  complains  of  the  de- 
fendants for  that  on  the day  of. ,  18...,  said  defendants 

made  and  delivered  to  the  plaintiff  a  promissory  note,  of  which 
the  following  is  a  copy : 


"  Lincoln,  JS'bbbaska,  September  1,  1879. 
"  Sixty  days  after  date,  for  value  received,  we  pjromise  to  pay  A. 
B.,  or  order,  the  sum  of  one  thousand  dollars,  with  interest  from 
date.  "  C.  D. 

"E.  F." 

2.  No  part  of  said  note  has  been  paid,  and  there  is  now  due 
-the  plaintiff  from  the  defendants  thereon  the  sam  of  flOOO,  with 

interest  from  the  first  day  of  September,  1879. 

3.  Second  cause  of  action.  On  the  first  day  of  October,  1879, 
the  •  defendant,  C.  D.,  made  and  delivered  to  E.  F.  a  promissory 
note,  of  which  the  following  is  a  copy : 

"  $600.  "  Grand  Island,  October  1,  1879. 

"  Mnety  days  after  date,  for  valtie  received,  I  promise  to  pay  E. 
F.,  or  order,  the  sum  of  six  hundred  dollars. 

"0.  D."      . 

4.  On  the  first  day  of  liJ'ovember,  1879,  the  said  E.  F.  endorsed 
said  note  as  follows :  "Pay  A.  B.,  or  order,'  E.  F.,"  and  delivered 
the  same  to  the  plaintiff. 

5.  On  the  day  said  note  became  due  it  was  then  presented  to 
C.  D.,  and  payment  thereof  demanded,  which  was  refused,  and 
it  was  thereupon  protested  for  non-payment,  of  all  of  which  said 
E.  F.  had  due  notice. 

6.  Said  E.  F.  is  liable  on  said  note  as  indorser,  and  C.  D.  as 
maker. 

7.  No  part '  of  said  note  has  been  paid,  and  there  is  now  due 


'  Section  139  of  the  code  provides  tliat,  "  Wliere  otliers  than  the  makers  of  a  promis- 
sory note,  or  the  acceptors  of  a  bill  of  exchana;e,  are  parties  in  the  action,  it  shall  be 
necessary  to  state  also  the  kind  of  liability  of  the  several  parties,  and  the  facts  as 
they  may  be  which  fix  their  liability." 


FORMS    OP    PETITIONS.  IN   ACTIONS    AT    LAW.  107 

the  plaintiff  thereon  from  the  defendants  the  sum  of  $600,  with 

interest  from  the day  of. ,  18... 

8.  The  plaintiff  therefore  prays  judgment  for  the  sum  of 
$1,600,  with  interest  upon  $1000  from  the  first  day  of  Septem- 
ber, 1879,  and  with  interest  upon  $600  from  the  third  day  of 
January,  1880,  and  costs  of  suit. 

A.  B., 
By  S.  J.,  his  Attorney. 

Wo.  3. 

On  a  Joint  and  Several  Promissory  Note. 

1.  The  plaintiff  complains  of  the  defendant  for  that  on  the 

day  of  ,  18...,  the   defendants   made   their   certain 

promissory  note  in  writing  of  that  date,  and  delivered  the  same 
to  the  plaintiff,  and  thereby  severally  promised  to  pay  to  the 
plaintiff,  or  order  £six  months  'after  the  date  thereof^,  the  sum  of 
$ ,  with  interest  thereon  from  date  at  the  rate  of  ...  per  cent. 

2.  Said  note  is  now  due  and  payable,  yet  the  said  defendants, 
nor  either  of  them,  have  paid  the  same  nor  any  part  thereof.  A 
copy  of  said  note  is  hereto  attached. 

3.  The  plaintiff  therefore  prays  judgment  against  the  de- 
fendant for  the  sum  of  $ ,  and  interest  thereonfrom  the 

da,y  of  ,  18...,  and  costs  of  suit. 

No.  4, 

Note  of  Firm. 

A.  B.,  plaintiff, 

V. 

C.  and  D.,  a  company  formed  for  the 

purpose  of  carrying  on  business  in 

Nebraska,    and     not    incorporated, 

defendant.^ 

1.  The  plaintiff  complains  of  the  defendant,  a  company 
formed  for  the  purpose  of  doing  business  in  ]^ebraska,'and  not 

incorporated,  for  that  on  the  day  of ....,  18...,  at , 

said  defendants,  by  their  firm  name,  made  their  certain  promis- 
sory note  in  writing  of  that  date,  and  delivered  the  same  to  the 
plaintiff,  and  thereby  promised  to  pay  to  the  plaintifl".  or  ordei:, 
[ni7ieti/  days  from  the  date  thereof],  the  sum  of  $ ,  with  inter- 
est thereon  from  date. 


r 
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,  2.  Said  note  is  now  due  and  payable,  yet  the  said  defendants 
have  not  paid  the  same  nor  any  part  thereof.  A  copy  of  said 
note  is  hereto  attached. 

3.  The  plaintiff  therefoi'e  prays  judgment  against  the  defend- 
ant for  the  sum  of  $ ,  with  interest  thereon  from  the 

day  of  ..., ,  18.... 

A  suit  by  or  against  a  company  not  incorporated,  by  its  firm 
name,  without  disclosing  the  names  of  the  several,  partners, 
could  not  be  maintained  at  common  law.  It  lacked  the  certain- 
ty deemed  essential  to  judicial  proceedings.  1  Chitty  PL,  256. 
Haskins  v.  Alcott,  13  0.  S.,  216.  B.  ^  M.  JR.  JR.  Co.  v.  Dick,  7 
Neb.,  242. 

The  averment,  where  an  aetion  is  brought  in  the  firm  name, 
that  the  plaintiffs  are  a  firm  doing  business  by  that  name,  with- 
out adding  "within  this  state,"  or  other  equivalent  words,  will 
not  entitle  them  to  maintain  an  action  in  the  firm  name.  Mas- 
kins  V.  Alcott,  13  0.  S.,  216. 

A  company  suing  by  its  j^rm  name  must  by  averments  bring 
itself  within  the  provisions  of  the  statute,  and  the  failure  to  do  so 
is  ground  of  demurrer  for  want  of  legal  capacity  to  sue.    Id.,  210. 

* '  No.  5. 

On  Note  made  hy  Partners  to  Partners. 

A.  B.  and  G.  D.,  partners,  doing" 
business  under  the  name  and 
style  of  A.  B.  &  Co.,  plaintitiis, 

V. 

E.  F.  and  G.  II.,  partners,  doing 

business  under  the  name  and 

style  of  E.  F.  &  Co.,  defendants.^ 

1.  A.  B.  and  C.  D.,  partners,  doing  business  under  the  name 
and  style  of  A.  B.  &  Co.,  plaintiffs,  complain  of  E.  F.  and  G'.  H., 
partners,  doing  business  under  the  name  and  style  of  G.  li.  & 

Co.,  defendants,  for  that  on  the  day  of  ,  18...,  said 

defendants,  by  the  firm  name,  made,  etc.  [_as  in  the  preceding  forrn]. 

Ho.  6. 

The  Same. 
[Title  of  Cause.] 

1.     The  plaintiff"  complains  of  the  defendants  for  that  at  the 

time  of  making  the  note  hereinafter  copied  the  defendants  were 
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partners  doing  business  at ,  in  the  state  of  ,  under 

the  firm  name  of  E.  and  F. 

2.  On  the day  of ,  18...,  said  defendants,  in  their 

firm  name  of  E.  and  E.,  made  and  delivered  to  the  plaintiff  a 
promissory  note  in  writing,  in  the  words  and  figures  following, 
to-wit :  [or  of  which  the  following  is  a  copy .-] 

[Copy  note]. 

3.  No   part   thereof  has  been  paid,  and  there   is,  now  due 

thereon  from  the  defendants  to  the  plaintiff  the  sum  of  | , 

with  interest  from  the day  of ,  18.... 

Wo.  7- 

On  Note  Payable  to  Order  of  their  Firm  Name. 

1.  The  plaintiffs   complain  of  the  defendants  for  that  said 

defendant,  on  the day  of '.,  18...,  made  and  delivered 

to  the  plaintiffs,  under  the  firm  name  of  E.  and  E.,  a  promissory 
note  in  writing  in  the  words  and  figures  following,  to-wit : 

[Copy  note.] 

2.  No   part  thereof  has   been   paid,  and  there  is  now   due 

from  the  defendant  to  the  plaintiffs  thereon  the  sum  of  $ , 

with  interest  from  the day  of. ,  18.... 

BTo.  8. 

.  By  Surviving  Partner  on  Note  Payable  to  Firm. 

1.  On  the  day  of. ,  18 . . . ,  said  defendants,  in  their 

firm  name  of  E.  and  F.,  made  and  delivered  to  the  plaintiff,  and 

one,  ,  then  partners  doing  business  under  the  name  of 

,  a  promissory  note  in  writing  in  the  words  and  figures 

following,  to-wit : 

[Copy  note.] 

2.  The  plaintiff  alleges  that  on  the day  of. ,  18..., 

F.  died,  and  the  plaintiff  is  now  the  sole  surviving  partner  of 
said  firm. 

3.  No  part  of  said  note  has  been  paid,  and  there  is  now  due 

thereon  from  the  defendants  to  the  plaintiff' the  sum  of  | , 

with  interest  from  the day  of. ,  18.... 
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No.  9. 

Bt/  Paj/ee  v.  Surviving  Partner. 

1.  The  plaintiff  complains  of  the, defendant  for  that  at  the 
'  time  of  making  the  note,  hereinafter  copied,  the  defendant  was 

a  partner  with  one  F.,  and  doing  business  at ,  in  the 

state  of. ,  under  the  firm  name  of  E.  and  F. 

2.  On  the day  of ,  18...,  said  E.  and  E.,  in  their 

&m  name,  made  and  delivered  to  the  plaintiff  a  promissory 
note  in  writing,  in  the  words  and  figures  following,  to- wit : 

\_Copy  note.'\ 

3.  The  plaintiff  alleges  that  on .,  the day  of. , 

18...,  said  E.  died,  and  that  said  E.,  defendant,  is  the  sole  sur- 
viving partner  of  said  firm. 

4.  N"o  part  of  said  note  has  been  paid,  and  there  is  now  due 

the  plaintiff  from  the  defendant  thereon  the  sum  of  | , 

with  interest  from  the day  of,  18.... 

Wo.  10. 

On  Note  Signed  hy  Agent. 

1.  The  plaintiff  complains  of  the  defendant  for  that  on  the 

day  of. ,  18...,  said  defendant,  by  A.  B.,  his  then 

.agent  in  that  behalf,  made  and  delivered  to  the  plaintiff  a  prom- 
issory note  in  writing  in  the  words  and  figures  following,  to- wit : 

{Co'py  note.'] 

2.  Ifo  part  thereof  has  been  paid,  and  there  is  now  due  from 

the  defendant  to  the  plaintiff  thereon  the  sum  of  $ ,  with 

interest  from  the day  of. ,  18... 

]Vo.  11. 
Ore  Note  of  Corporation. 

1.  The  plaintiff  complains  of  the  defendant  for  that  said  de- 
fendant, at  the  date  hereinafter  mentioned,  was  and  still  is  a 
corporation  duly  organized  under  the  general  laws  of  the  state 
of. 

2.  On  the day  of. ,  18...,  the  defendant,  as  such  cor- 
poration, by  its  agent,  A.  B.,  duly  authorized  thereto,  made  and 
delivered  to  the  plaintiff  a  promissory  note  in  writing,  in  the 
-words  and  figures  following,  to-wit : 

\^Copy  note.']     \_Continue  as-  in  -preceding  form.] 
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ISTo.  12. 

Inswance  Company  on  Premium  Note. 

1.  The  plaintiff  complains  of  the  defendant  for  that  at  the 
date  hereinafter  mentioned  the  plaintiff  was  and  still  is  duly  or- 
ganized as  a  mutual  insurance  company  under  the  general  laws 

of  the  state  of ,  and  duly  authorized  to  transact  business 

therein. 

2.  On  the day  of. ,  18...,  the  defendant  made 

and  delivered  to  the  plaintiff  a  promissory  note  in  writing  in 
the  words  and  figures  following,  to-wit: 

[  Copj/  note.'] 

2.     On  the day  of. ,  18.'..,  the  plaintiff,  by  its 

board  of  directors,  in  conformity  to  the  charter  and  by-laws  of 
said   corporation,  required   the   defendant  to   pay  the  sum  of 

$ upon  said  note  within days  from  that  date,  of  which 

he  was  duly  notified. 

[  Continue  as  in  form  No.  10.'] 

No.  13. 

On  u,  Note   Wrongly  Dated. 

1.  The  plaintiff  complains  of  the  defendant  for  that  on  the 

day  of. ,  18...,  the  defendant  made  his  promissory  note 

in  writing,  bearing  date  by  mistake  the day  of. ,  18..., 

when  in  fact  said  promissory  note  was,  at  the  time  of  .making 
the  same,  intended  by  the  plaintiff  and  defendant  to  be  dated 

on  the day  of. 18...,  and  delivered  said  note  to 

plaintiff,  and  thereby  promised  to  pay  to  the  plaintiff  [or  order] 

the  sum  of  $ ,  with  interest,  on  the day  of. , 

18...     The  following  is  a  copy  of  said  note : 

\_Copy  note.] 

2.  Said  note  is  now  due  and  payable,  yet  the  said  defendant 
has  not  paid  the  same  nor  any  part  thereof. 

BTo.  14. 

On  Note  Payable  by  Installments  for  o.ne  Installment  Due.^ 

1.     The  plaintiff  complains  of  the  defendant  for  that  on  the 
day  of ,  18...,  the  defendant  made  and  delivered  to  the 

1  See  Chitty  PI.,  Vol.  II.,  121. 
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plaintiff  a  promissory  note  in  writing,  in  the  words  and  figures 

following,  to-wit : 

\_Copy  noteJ]  ' 

2.     The  sum  of  $ is  now  due  and  payable  on  the 

installment  on  said  note  with  interest  from  the day  of. , 

18...,  yet  said  defendant  has  not  paid  the  same  nor  any  part 

thereof. 

TSio.  15. 

On  Note  Payable  by  Installments  where  all  Subsequent  Installments  are  to  Become 
,  Due  upon  Default  in  Paym,ent  of  Any. 

1.  [As  in  preceding  f(yrm.'\ 

2.  Said  note  contains  a  provision  that  in  case  default  is  made 
in  the  payment  of  any  installment  when  it  becomes  due,  then 
the  whole  of  said  note  shall  thereupon  become  due  and  payable. 

3.  On  the day  of. ,  18...,  the.. installment  on 

said  note  became  due  and  payable,  which  the  defendant  has 
wholly  failed  to"  pay,  whereby  the  whole  of  said  note  hks  become 
due. 

4.  ISTo  part  thereof  has  been  paid,  and  there  is  now  due  from 

the  defendant  to  the  plaintiff  thereon  the  sum  of  %..'. ,  with 

interest  from  the day  of. ,  18.... 

No.  16. 

On  Two  Notes,  one  being  Partly  Paid. 

First  cause  of  action. 

1.  The  plaintiff  complains  of  the  defendant  for  that  said  de- 
fendant, on  the day  of..........  18...,  made  and  delivered  to 

the  plaintiff  a  promissory  note  in  writing,  in  the  words  and 
figures  following,  to-wit : 

\_Copy  note.'] 

2.  On  the day  of. :,  18...,  the  defendant  paid  to 

plaintiff  on  said  note  the  sum  of  $ ,  and  there  is  now  due 

from  the  defendant  to  the  plaintiff  thereon  the  sum  of  | , 

with  interest  from  the day  of. ,  18... 

Second  cause  of  action.  '  » 

3.  [^Copy  first  paragraph.] 

4.  'No  part  of  which  has  been  paid,  and  there  is  now  due  the 
plaintiff  from  the  defendant  upon  said  notes  the  sum  of  $ 
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[aggregate  principal'],  with  interest  upon  | from  the  day 

of ,  18...,  and  with  interest  on  | ',  .from  the  day 

of. ,18... 

Wo.  17. 

On  a  Note  Payable Days  after  Sight. 

1.  The  plaintiff  complains  of  the  defendant  for  that  on  the 

day  of. ,  18...,  said  defendant  made  and  delivered  to  the 

plaintiff  a  promissory  note  in  writing,  in  the  words  and  figures 
following,  to-wit: 

[Copy  note.] 

2.  Said  note  was  duly  presented  to  said,  defendant  on  the 

day  of ,  18...,  and  payment  thereof  demanded,  which  was 

refused. 

3.  No  part  of  said  note  has  been  paid,  and  there  is  now  due 

to  the  plaintiff  from  the  defendant  thereon  the  sum  of  $ , 

with  interest  from  the day  of ,  18... 

TSo.  18. 

Indorsee  v.  Indorser  on  Note  Payable  at  a  Particular  Place. 

1.  The  plaintiff  complains  of  the  defendant  for  that  on  the 

day  of. ,18...,  at ,  one,  CD.,  made  and  delivered 

to  E.  F.  a  promissory  note  in  writing,  in  words  and  figures  fol- 
lowing, to-wit: 

[Copy  Note.] 

2.  On  the day  of. ,  18...,  said  E.  F.  indorsed  said 

promissory  note  in  the  words  following:    "  Pay  A.  B.  or  order. 
E.  F.",  and  delivered  the  same  to  the  plaintiff. 

3.  On  the  day  said  note  became  due  it  was  duly  presented  at 
[Messrs.  Blank  ^  Co.'s  bank],  and  payment  thereof  demanded, 
which  was  refused,  and  said  note  was  thereupon  protested  for 

non-payment,  of  all   which   said  defendant,  on  the day  of 

,  18...,  was  legally  notified. 

4.  Said  E.  F.  is  liable  on  said  note  as  indorser. 

5.  'No  part   thereof  has   been  paid,  and  there  is  now  due 

from  the  defendant  to  the  plaintiff  thereon  the  sum  of  $ , 

with  interest  from  the day  of. ,  18 

8 
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No.  19. 

On  Note  Payable  to  Bearer. 

1.  The  plaintiff  complains  of  the  defendant  for  that  on  the 

day  of  ,  18...,  said  defendant  made  and  delivered  to 

A.  B.  a  promissory  note  in  writing  in  the  words  and  figures  fol- 
lowing, to-wit: 

\_Copy  note.] 

2.  On  or  about  the day  of. ,'18...,  the  plaintiff,  for 

a  valuable  consideration,  became  the  owner  of  said,  note,  and  is 
entitled  to  receive  the  money  therein  promised. 

3.  No  part  of  said  note  has  been  paid,  and  there  is  now  due 

from  the  defendant  to  the  plaintiff  thereon  the  sum  of  $ , 

with  interest  from  the day  of. ,18.... 

No.  20. 

On  Note  Indorsed  for  Residue  after  Part  Payment'. 

1.  The  plaintiff  complains  of  the  defendant  for  that  on  the 

day  of. ,  18...,  C.  D.  made  and  delivered  to  E.  F.  his 

certain   promissory   note  in  writing   of  that   date,  as   follows: 
'' $1000.  "  Lincoln,  Neb.,  January  1,  1880. 

"  Ninety  days  after  date  for  value  received  I  promise  to  pay 
E.  F.  or  order  the  sum  of  $1,000,  with  interest. 

"CD." 

2.  That  on  the day  of. ,  18...,  said  C.  D.  paid  E.  F. 

on  said  note  the  sum  of  $500  and  no  more;  that  on  the' day 

of ,  said  E.  F.  indorsed  said  note  as  follows:     "Pay  to  the 

order  of  Gr.  H.     E.  F.",  and  delivered  the  same  to  G.  H. 

3.  That  on  the day  of. '..,  18...,  said  Gr.  H.  indorsed 

said  note  as  follows:    "G.  H.",  and  delivered  the  same  to  the 
plaintiff. 

4.  That  on  the day  of..........  18...,  said  note  was  duly 

presented  to  said  C.  D.,  and  payment  thereof  demanded,  which 
was  refused,  of  all  which  said  G.  H.  and  E.  F.  had  due  notice. 

5.  Said  E.  F.  and  G.  H.  are  liable  on  said  note  as  indorsers. 

6.  No  part  of  said  note,  except  said  sum  of  $500,  has  been 
paid,  and  there  is  now  due  thereon  from  the  defendants  to  the 

plaintiff  the  sum  of  $ ,  with  interest  from   the day  of 

,18.... 
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No.  21. 

On  Note  made  in  Another  State  to  Recover  the  Interest  of  that  State. 

1.  The  plaintiff  complains  of  the  defendant  for  that  on  the 
day  of. ,  18...,  the  defendant  made  his  certain  prom- 
issory note  of  that  date,  at  Denver,  Colorado,  and  delivered  the 
same  to  the  plaintiff.     The  following  is  a  copy  of  the  note: 

"  Denver,  Colorado,  January  1,  1880. 
"Mnety  days  after  date  for  value  received  I  promise  to  pay 
A.  B.  or  order,  at  the  First  National  Bank,  in  Denver,  the  sum 
of  |500,  with  interest  at  the  rate  of  12  per  cent. 

"C.  D." 

2.  The  plaintiff  alleges  that  by  the  laws  of  Colorado  he  is 
entitled  to  recover  interest  on  said  note  at  the  rate  of  12  per 
cent  per  annum. 

3.  No  part  of  said  note  has  been  paid,  and  there  is  now  due 
thereon  the  sum  of  |500,  with  interest  at  twelve  per  cent  from 
the  day  of. ,  18.... 

No.  22. 

Indorsee  v.  Indorser,  in  case  of  Failure  to  give  Notice  for  Want  of  Funds. 

1.  The  plaintiff  complains  of  the  defendant,  E.  F.,  for  that 
on  the  day  of  ,  18...,  one,  C.  D.,  made  his  promis- 
sory note  in  writing  of  that  date,  and  delivered  the  same  to  the 
defendant.     The  following  is  a  copy  of  the  note: 

"North  Platte,  Neb.,  Dec.  1,  1879. 
"  Six  months  from  date,  for  value  received,  I  promise  to  pay  E. 
F.  or  order  the  sum  of  $600,  with  interest. 

"CD." 

2.  On  the  first  day,  of  Jianuary,  1880,  the  said  E.  F.  indorsed 
said  promissory  note  in  the  words  following:  "  Pay  to  the  order 
of  A.  B.     E.  F.",  and  delivered  the  same  to  the  plaintiff. 

3.  The  plaintiff  alleges  that  at  the  time  said  C.  D.  made  said 
promissory  note,  and  from  that  time  until  it  was  presented  to 
him  for  payment,  the  said  C.  D.  did  not  have  any  funds  nor  ef- 
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fects  of  E.  F.  in  his  hands  belonging  to  E.  E.,  nor  had  he  re- 
ceived any  consideration  for  said  note,  but  made  said  note  at  the 
request  and  for  the  accommodation  of  said  E.  E.,  who  is  the 
principal  debtor  thereon.  The  said  E.  E.  therefore  has  not  sus- 
tained any  damage  by  reason  of  want  of  notice  of  the  non-pay- 
ment of  said  note  by  said  C.  D. 

4.  Said  E.  E.  is  liable  as  indorser  on  said  note. 

5.  No  part  of  said  note  has  been  paid.     There  is  now  due 

from  the  defendant  to  the  plaintiff  thereon  the  sum  of  $ , 

with  interest  from  the day  of ,  18.... 

BTo.  23. 

When  Maker  could  not  he  Found. 

1  and  2.     [As  in  preceding  form.'l 

3.  When  said  note  became  due  and  payable,  to-wit:  on  the 

day  of  ,  18...,  diligent  search  was  made  for  the  said 

CD.  at  \the  place  of  payment']  and  elsewhere,  to-wit:  at , 

in  order  that  the  said  promissory  note  might  be  presented  to 
him  for  payment  thei'eof,  but  the  said  C.  D.  could  not  on 
such  search  be  found,  nor  did  the  said  0.  D.  then  or  at  any  time 
before  or  since  pay  or  cause  to  be  paid  the  said  sum  of  money 
in  said  promissory  note  specified,  or  any  part  thereof,  but  has 
wholly  failed  and  neglected  to  do  so,  of  all  which  the  said  de- 
fendant afterwards,  to-wit:  on  the  day  of ,  18...,  had 

due  notice. 

4.  No  part  of  said  note  has  been  paid,  and  there  is  due  from 
the  defendant  to  the  plaintiff  thereon  the  sum  of  $ ,  with  in- 
terest from  the  day  of  ,  l8.... 

KTo.  24. 
By  Executor  or  Administrator  of  Payee  v.  Administrator., 

It  is  sufficient  to  allege  generally  that  the  plaintiff  or  defend- 
ant is  an  executor,  administrator,  or  guardian,  as  the  case  may 
be,  without  setting  out  the  letters  testamentarj'  or  the  appoint- 
ment of  the  administrator  or  guardian.  The  statement  in  the 
petition  of  the  capacity  in  which  a  person  sues  will  be  taken  as 
true  if  not  denied. 
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A.  B.,  as  executor  of  the  last  will  ^ 
and  testament  of  E.  F.,  deceased, 
plaintiff, 

V. 

C  D.,  as  administrator  of  the  es- 
tate of  G.  H.,  deceased,  defend- 
ant. 

1.  The  plaintiff  complains  of  the  defendant  for  that  on  the 

day  of. 18...,  G.  H.,  in  his  lifetime  made  his  certain 

promissory  note  in  writing  of  that  date  and  delivered  the  same 
to  E.  F.     The  following  is  a  copy  of  said  note : 

"Wahoo,  N"eb.,  Oct.  1,  1878. 
"  Six  months  after  date,  for  value  received,  I  promise  to  pay 
E.  F.,  or  order,  the  sum  of  six  hundred  dollars,  with  interest. 

"G.  H." 

2.  That  since  the  making  of  said  note,  to-wit:    on  the 

day  of. ....,18...,  said  E.  F.  departed  this  life,  leaving  a  last 

will  and  testament,  which  was  duly  admitted  to   probate,  by 
which  the  plaintiff  became  and  now  is  the  executor  of  said  will. 

3.  That  after  the  making  of  said  promissory  note,  and  before 

the  commencement  of  this  action,  td-wit:  on  the day  of. , 

18...,  the  said  G.  H.  died,  and  said  defendant  was,  on  the 

day  of. ,  18...,  duly  appointed  administrator  of  his  estate. 

4.  That  said  claim  was  duly  presented  to  the  county  court  of 
county,  Nebraska,  and  duly  allowed  against  said  estate. 

5.  That  the  time  limited  by  the  court  for  the  payment  of 

debts  against  said  estate  by  said  administrator  expired  on  the 

day  of. ,18...,  yet  said  defendant  has  not  paid  said  claim  nor 

any  part  thereof,  although  he  has  sufficient  assets  of  said  estate 
in  his  hands  to  pay  the  same. 

6.  There  is  now  due  the  plaintiff  thereon  from  the  defendant 
the  sum  of  $ 

If  the  action  is  brought  on  the  official  bond  of  the  executor  or 
administrator,  see  post  "Bonds." 

All  debts  against  an  estate,  unless  secured  by  a  lien  upon  real  or 
personal  property,  must  be  filed  in  the  county  court  and  allowed 
ao-ainst  the  estate  to  be  a  charge  thereon,  unless  an ,  action  is 
brought  by  the  executor  or  administrator  against  the  claimant, 
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iu  which  case  the  claim  may  be  used  as  a  counter-claim  or 
set-off. 

An  executor  or  administrator,  duly  appointed  in.  any  other 
state  or  country,  may  commence  and  prosecute  any  action  or 
suit  in  any  court  of  this  state  in  his  capacity  of  executor  or  ad- 
ministrator, in  like  manner  and  under  like  restrictions  as  a  non- 
resident may  be  permitted  to  sue.' 

BTo.  25. 

Bills  of  Exchange,  Payee  v.  Acceptor.^ 

1.  The  plaintiff  complains  of  the  defendant  for  that  on  tbe 

day  of. ,  18...,  C.  D.  drew  his  certain  bill  of  exchange  of 

that  date,  and  delivered  the  same  to  the  plaintiff,  and  thereby 
then  and  there  requested  the  defendant,  two  months  after  the  date 
thereof,  to  pay  the  plaintiff,  or  his  order,  the  sum  of  $500. 
The  following  is  a  copy  of  said  bill  with  indorsements  thereon : 

[^Copy  bill.'] 

2.  Said  bill  was  duly  accepted  by  said  defendant  on  the 

day  of.......  18...,  yet  he  has  failed  to  pay  the  same  or  any  part 

thereof. 

3.  There  is  now  due  from  the  defendant  to  the  plaintiff  on 

said  bill  the  sum  of  $500,  with  interest  from  the day  of. , 

18... 

4.  The  plaintiff  therefore  prays  judgment  for  the  sum  of  $500, 
with  interest  from  the day  of ,  18...,  and  costs  of  suit. 

Wo.  26. 

Payee  v.  Drawer  and  Acceptor.' 

1.     The  plaintiff  complains  of  the  defendant  for  that  on  the 

day  of. ,  18,...,  C.  D.  drew  his  certain  bill  of  exchange  of 

that  date  and  delivered  the  same  to  the  plaintiff,  and  thereby 
then  and  there  requested  the  defendant,  ninety  days  after  the 

"  G.  s.,  m 

2  Day  a. of  Orace.  All  negotiable  instruments,  whether  sight  or  time,  are  entitled  to 
three  days  of  grace,  and  an  action  instituted  before  the  expiration  of  the  days  of  grace 
is  premature  and  cannot  be  maintained.    Haymond  Vi  Gr(en,,9  Neb.,  295. 

'When  a  bill  of  exchange  is  protested  for  non-acceptance  or  non-payment  the 
drawer  and  indorsers  are  liable  to  twelve  per  cent  damages  if  drawn  upon  any  person 
or  corporation  without  the  United  States,  and  six  per  cent  if  drawn  upon  any  person 
or  corporation  with6ut  the  State  and  within  the  tlnited  States.    G.  S.,  427. 
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date  thereof,  to  pay  the  plaintiff  or  his  order  the  sum  of  f  300. 
The  followiiig  is  a  copy  of   said  bill,   with   the    indorsements 
thereon : 
[^Copybill.'] 

2.  Said  bill  was  duly  accepted  by  said  defendant  on  the 

day  of. ,18.... 

3.  On  the  day  said  bill  of  exchange  became  due  and  payable 
it  was  duly  presented  to  the  said  E.  F.,  and  payment  thereof 
demanded,  which  was  refused  land  was  duly  protested''],  of  all 
which  the  said  C.  D.  was  duly  notified. 

4.  Said  C.  D.  is  liable  on  said  bill  as  drawer,  and  E.  F.  as  ac- 
ceptor. 

5.  No  part  thereof  has  been  paid,  and  there  is  due  from  de- 
fendants to  the  plaintiff  thereon  the  sum  of  $ ,  with  interest 

from  the  day  of ,  18....  [and  also  f damages  and 

costs  of  protest.] 

No.  27. 
Payee  v.  Drawer  for  Non-payment. 

1  and  2.     [As  in  preceding  form.] 

3.  On  the  day  said  bill  of  exchange  became  due  and  payable 
it  was  presented  to  said  E.  F.,  and  payment  thereof  demanded, 
which  was  refused,  of  all  which  said  C.  D.,  defendant,  had 
due  and  legal  notice, 

4.  Said  defendant  is  liable  on  said  bill  as  drawer. 

5.  No   part  thereof  has   been  paid,  and  there  is   now  due 

from  the  defendant  to  the  plaintiff  thereon  the  sum  of  $ , 

with  interest  from  the day  of. 18.... 

No.  28. 

Payee  v.  Drawer  for  Non-acceptance. 

1.  [As  in  No.  26.] 

2.  On  the day  of ,  18...,  said  bill  of   exchange  was 

duly  presented  to  said  E.  F.  for  acceptance  thereof,  but  the  said 
E.  F.  refused  to  accept  the  same  or  to  pay  the  money  therein 
specified,  of  all  which  said  defendant  had  then  due  notice. 

3.  No  part  of  said  bill  has  been  paid,  and  there  is  now  due 

from   the   defendant  to  the  plaintiff  thereon  the  sum  of  $ , 

with  interest  from  the day  of ,  18.... 

» If  a  foreign  bill  add  "  was  duly  protested." 
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TSo.  29. 
Indorsee  v.  Acceptor,  Drawer,  and  Indorsers. 

1.  The  Plaintiff  complains  of  the  defendants,  L.  M.,  ]Sr.  0., 

B.  Q.,  and  R.  S.,  for  that  on  the day  of. ,  18...,  L.  M. 

drew  his  certain  bill  ef  exchange'  of  that  date,  and  delivered  the 
same  to  P.  Q.,  and  thereby  then  and  there  requested  the  said  N"; 
O.,  ninety  days  from  the  date  thereof,  to  pay  P.  Q.  or  order  the 
sum  of  $1000.  The  following  is  a  copy  of  said  bill  with  the  in- 
dorsements thereon : 

[Copy  bill  and  indorsements.] 

2.  Said  bill  of  exchange  was  duly  accepted  by  said  IS".  O.  on 
the day  of. ,  18.... 

3.  On  the day  of ,18...,  the  said  P.  Q.  indorsed  said 

bill  of  exchange  as  follows :  "  P.  Q.",  and  delivered  the  same  to 

E.  S.,  who  on  the day  of ,  18...,  indorsed  said  bill  as 

follows:  "R.  S.",  and  delivered  the  same  to  the  plaintiff. 

4.  On  the  day  said  bill  became  due  and  payable  it  was  duly 
presented  to  said  N.  0.,  and  payment  thereof  demanded,  which 
iwas  refused,  of  all  which  the  said  L.  M.,  P.  Q.,  and  R.  S.,  after- 
ward had  due  and  legal  notice. 

5.  The  said  L.  M.  is  liable  on  said  bill  as  i  drawer,  the  said 
]Sr.  d.  as  acceptor,  and  P.  Q.  and  R.  ,S.  as  indorsers. 

6.  No   part ,  thereof  has   been   paid,  and  there  is  now   due 

from  the  defendants  to  the  plaintiff  thereon  the  sum  of  $ , 

with  interest  from  the day  of ,  18.... 

7.  The  plaintiff  therefore  prays  judgment,  etc. 

No.  30. 

Excuse  for  Non-presentment  of  Bill  to  Drawee. 

1.  The  plaintiff  complains  of  the  defendant  for  that  on  the 

day  of ..,  18...,  C.  D.  drew  his  certain  bill  of  exchange 

of  that  date  and  delivered  the  same  to  the  plaintiff,  and  thereby 
then  and  there  requested  E.  F.,  ninety  days  from  the  date  there- 
of', to  pay  the  plaintiff  or  order  the  sum  of  $500.  The  following 
is  a  copy  of  said  bill  with  the  indorsements  thereon : 

[  Copy  bill  and  indorsements.'] 

2.  Tha;t  at  the  time  the  said  0.  D.  drew, said  bill  of  exchange, 
and  from  that  time  until  said  bill  became  due  and  payable,  'the 
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said  E.  p.  had  no  effects  whatever  of  the  said  defendant,  nor 
would  E.  E.  have  accepted  or  paid  said  hill  if  presented  to  him 
for  that  purpose;  of  all  which  the  said  C.  D.  had  full  knowledge. 
The  plaintiff  therefore  did  not  present  said  bill  for  acceptance  or 
payment. 

3.  No  part  thereof  has  been   paid,  and  there  is  now  due 

from  the  defendant  to  the  plaintiff  thereon  the  sum  of  | ., 

with  interest,  etc. 

4.  The  plaintiff  therefore  prays  judgment,  etc. 

Wo.  31. 

Where  Drawer  Countei-mands  Bill. 

1.  \^As  in  preceding  form.2 

2.  The  plaintiff  alleges  that  before  said  hill  became  due  and 

payable,  to-wit:  on  ot  about  the day  of. ,18...,  the  said 

C.  D.,  defendant,  notified  and  instructed  the  said  E,  F.  not  to 
accept  or  pay  said  bill  of  exchange,  therefore  said  bill  was  not 
presented. 

3.  "So  part  of  said  bill  has  been  paid,  and  there  is  now  due 

from  the  defendant  to  the  plaintiff'  thereon  the  sum  of  $ , 

with  interest  from  the day  of ,  18.... 

No.  32. 

When  Demand  and  Notice  are  Waived. 

1.  [J.S  in  form  SO.'] 

2.  On  the day  of. ,18...,  the  said  A.  B.  indorsed 

said  bill  of  exchange  in  the  words  following:  "I  waive  demand 
and  notice.  A.  B.",  and  delivered  the  same  to  the  plaintiff, 
whereby  the  said  A.  B.  waived  the  presentation  of  sa^d  bill  to 
E.  E.  for  payment,  and  notice  of  the  non-payment  thereof. 

3.  Said  A.  B.  is  liable  oi;i  said  bill  as  indorser. 

4.  No  part  of  said  bill  has  been  paid,  and  there  is  now  due 

from  the  defendant  to  the  plaintiff'  thereon  the  sum  of  $ , 

with  interest  from  the daj'  of ,  18.... 

BTo.  33. 
Where  Drawee  Could  not  be  Found. 

1  and  2.     [J.s  in  form  30.'] 

3.     The  plaintiff  alleges  that  on  the  day  said  bill  of  exchange 
became  due,  to-wit:   on  the day  of. ,  18...,  diligent 
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search  and  inquiry  was  made  for  the  said  E.  F.  at  [^Hastings,  Ne- 
braska], in,  order  that  said  bill  of  exchange  might  be  presented 
to  him  for  payment,  but  the  said  E.  F.  could  not  on  such  search 
and  inquir;^  be  found,  and  said  bill  was  not  paid,  of  all  which 
the  said  defendant  then  had  due  and  legal  notice. 

4.     No  part  thereof  has  been  paid,  and  there  is  now  due  the 

plaintiff  thereon  from  the  defendant  the  sum  of  $ ,  with 

interest  from  the day  of 18... 

No.  34. 

On  an  Acceptance  Varying  as  to  Time  from  the  Bill.^ 

1.  [As  in  No.  S6.'] 

2.  On  the day  of ,  18...,  the  defendant,  E.  E.,  ac- 
cepted the  same  payable  at days  after  the  date  of  said  bill. 

[Continue  as  in  No.  26.] 

So.  35. 

Against  Drawer  and  Acceptor  for  Sonor. 

1.  [As  in  form  25.] 

2.  On  the ...day  of ,  18...,  said  bill  was  duly  pre- 
sented to for  acceptance,  but  was  not  accepted  [if  foreign 

bill  say],  and  was  thereupon  duly  protested  for  non-acceptance, 
of  all  which  the  defendant,  C.  D.,  had  due  notice. 

3.  0,n  the .day  of ,18...,  the  defendant,  Gr.  H.,  accepted 

said  bill  for  the  honor  of  [the  drawer]. 

4.  On  the  day  said  bill  became  due  it  was  duly  presented  to 
[the  drawee],  and  payment  thereof  demanded,  which  was  refused; 
said  bill  was  thereupon  presented  to  the  defendant  [acceptor  for 
honor],  but  was  not  paid,  and  Avas  thereupon  duly  protested  for 
non-payment,  of  all  which  said  defendant  [the  drawer]  had  due 
and  legal  notice. 

5.  'No  part  of  said  bill  has  been  paid,  and  there  is  now  due 

thereon  from  the  defendants  to  the  plaintiff  the  sum  of  $ , 

with  interest  from  the day  of ,  18... 

No.  36. 

Payee  v.  Drawer  of  Check  on  Bank. 

1.  The  plaintiff  complains  of  the  defendant  for  that  on  the 
day  of ,  18...,  said  defendant  made  and  delivered  to 

>  See  Green  v.  Raymond^  9  Neb.,  395." 
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the  plaintiif  a  check  in  writing,  of  which  the  following  is  a 
copy: 

"$ "Fremont,  April  29,  1879; 

"First  E^ational  Bank  of  Fremont,  IsTebraska,  pay  A.  B.,  or 
bearer,  $......  "CD." 

2.  On  the day  of ,  1879,  said  check  was  duly  pre- 
sented to  said  bank  for  payment,  but  was  not  paid,  of  all  which 
said  defendant  [the  draioer]  had  due  notice. 

3.  No  part  thereof  has  been  paid,  and  there  is  now  due  from 
the  defendant  to  the  plaintiff  thereon  the  sum  of  $ 

Wo.  37. 

Against  Bank  on  a  Certified  Check. 

1.  The  plaintiff  complains  of  the  defendant  for  that  said  de- 
fendant is  a  corporation  duly  organized  as  a  national  bank  under 
the  act  of  Congress  of  June  3,  1864,  and  the  acts  amending  the 
same. 

2.  On  the day  of ,  18...,  one,  E.  F.,  made  and  de- 
livered to  the  plaintiff  a  check  in  writing,  of  which  the  following 
is  a  copy. 

\_Copy  check.'] 

3;     On  the day  of. ,  18...,  said  defendant,  by  its  duly 

authorized  agent,  accepted  said  check  in  writing  and  certified  the 
same  to  be  good. 

4.  On  the day  of ,  18...,  said  check  was  duly  pre- 
sented to  said  bank  for  payment,  and  payment  thereof  was 
refused. 

5.  No  part  thereof  has  been  paid,  and  there  is  now  due  from 
the  defendant  to  the  plaintiff  thereon  the  sum  of  $ 

So.  38. 

On  a  Note  Payable  on  a  Contingency. 

1.     The  plaintiff  complains  of  the  defendant  for  that  on  the 

day  of ,  18...,  the  defendant  made  and  delivered  to 

the  plaintiff  a  promissory  note  in  writing,  of  which  the  following 

is  a  copy: 

^^  »  Columbus,  May  1,  1878. 

"Two  years  after  date,  for  value  received,  I  promise  to  pay 

E.  F.  five  hundred  dollars,  provided  that  before  that  time  he  ob- 
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tains  aud  conveys  to  me  a  perfect  title  to  lot ...,  in  block  ...,  in 
said  city,  which  I  have  this  day  purchased  from  him.     "  G.  H." 

2.  On  the day   of ,18...,  and  v^ithin  two   years 

from  the  date  of  said  note,  the  plaintiff  did  procure  and  convey 
to  said  defendant  a  perfect  title  to  said  lot. 

3.  'Ro  part  of  said  note  has  been  paid,  and  there  is  due  from 
the  defendant  to  the  plaintiff  thereon  the  sum  of  $ 

No.  39. 

By  Treasurer  of  an  Unincorporated  Association  on  a  Note  Payable  to  Former 

Treasurer. 

1.  The  plaintiff  complains  of  the  defendant  for  that  the 
Knights  of  Honor  are  an  association  of  twenty  persons  in  the 
town  of ,  in  this  state,  and  at  the  time  hereinafter  men- 
tioned E.  F.  was  treasurer  of  said  association. 

2.  On  the day  of ,  18...,  the  defendant  made  and 

delivered  to  said  E.  F.,  as  treasurer  of  said  association,  a  promis- 
sory note  in  writing,  of  which  the  following  is  a  copy: 

\_Copy  note.] 

3.  Said  note  was  given  to  said  treasurer  for  the  benefit  of 
said  association,  and  is  owned  by  the  members  thereof  in  com- 
mon. 

4.  The  plaintiff  is  the  present  treasurer  of  said  association, 
and  as  such  may  bring  and  maintain  an  action  thereon  for  their 
benefit. 

5.  'So  part  thereof  has  been  paid,  and  there  is  due  thereon 
from  the  defendant  to  the  plaintiff,  as  such  treasurer,  the  sum  of 


No.  40. 

Note  Payable  in  Chattels. 

1.     The  plaintiff  complains  of  the  defendant  for  that  on  the 

day  of. ,  18...,  he  executed  and  delivered  to  plaintiff 

his  promissory  note  in  writing,  in  the  words  and  figures  follow- 
ing: 

"  North  Bend,  ISTeb.,  April  1,  1879. 

"  Six  months  from  date  for  value  received  I  promise  to  pay 
C.  D.  $500  in  corn,  at  twenty  cents  per  bushel,  to  be  delivered 
at  his  warehouse  in  said  town.  "  A.  B." 
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2.  Said  defendant  has  not  delivered  said  corn  nor  any  part 
thereof,  and  there  is  now  due  from  defendant  to  plaintiff  on  said 

note  the  sum  of  $ ,  with  interest  from  the day  of 

'18../ 

Uo.  41. 

Bond  for  the  Payment  of  Money. 

The  plaintiff  complains  of  the  defendant  for  that  on  the 

day  of.; ,  18...,  said  defendant  made  and  delivered  to  the 

plaintiff  the  following  instrument  in  writing : 

"Know  all  men  by  these  presents  that  I,  C.  D.,  am  held  and 
firmly  bound  unto  A.  B.  in  the  penal  sum  of  $1,000,  for  the 
payment  of  which  well  and  truly  to  be  made  I  hereby  bind  my- 
self    Dated  this day  of ,  18... 

"The  condition  of  this  obligation  is  such  that  if  the  above, 
bounden  C.  D.  shall  well  and  truly  pay  to  said  A.  B.  or  assigns 

the  sum  of  five  hundred  dollars  on  or  before  the day  of 

,  18...,  with  interest  at  the  rate  of... per  cent,  then  this 

obligation  to  be  void,  otherwise  to  remain  in  full  force  and 
effect.  ,  "  G.  D." 

No  part  of  the  snm  due  on  said  instrument  has  been  paid,  and 
there  is  now  due  from  the  defendant  to  the  plaintiff  thereon  the 
sum  of  $ ,  with  interest  from  the day  of. ,  18... 

Wo.  42. 

Negotiable  Bond  Payable  to  Bearer. 

1.  The  plaintiff  complains  of  the  defendant  for  that  on  the 

day  of. ,  18...,  said  defendant,  being  a  corporation  duly 

organized  under  the  laws  of  the  State  of. ,  made,  sealed, 

and  delivered  to  E.  F.,  in  pursuance  of  a  resolution  of  its  board 
of  directors,  an  obligation  in  writing,  of  which  the  following  is  a 
copy: 

[  Copy  bond.'] 

2.  On  the day  of. ..,  18...,  the  plaintiff,  for  avaluable 

consideration,  became  the  owner  of  said  instrument,  and  is  en- 
titled to  receive  the  money  therein  promised. 

'  If  a  demand  is  necessary  by  the  terms  of  the  note,  or  if  the  chattels  are  of  such  a. 
character  that  in  the  absence  of  a  contract  as  to  place  of  delivery  t^ey  must  be  de- 
livered at  the  residence  of  the  debtor,  a  demand  mUst  be  alleged. 
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3.  1^0  part  thereof  has  been  paid,  and  there  is  now  due  from 
the  defendant  to  the  plaintiff  thereon  the  sum  of  $ ,  with  in- 
terest from  the day  of.......  18... 

Wo.  43. 

Municipal  Bonds  Payable  to  Bearer. 

The  plaintiff  complains  of  the  defendant  for  that  on  the " 

day  of ,  18...,  said  defendant  was  and. still  is  a  municipal  cor- 
poration duly  organized,  that  in  pursuance  of  the  vote  of  the 

€lectors  of  said ,  at  an  election  held  therein  on  the day 

of ,  18...,  authorizing  the  issuing  of  said  bonds,  said  defend- 
ant made,^sealed,  and  delivered  to  E.  F.  an  obligation  in  writ- 
ing, of  which  the  following  is  a  copy: 

[^Copy  bond,.'] 

[Continue  as  in  preceding  form.] 

OFFICIAL   BONDS. 

An  action  on  an  official  bond  must  be  brought  in  the  county 
in  which  the  official  resides  and  holds  his  office,  but  if  brought  in 
another  county  and  he  voluntarily  appears-  and  pleads  to  the 
merits  of  the  case,  he  thereby  waives  all  objections  to  the  juris- 
diction of  the  court.    Kane  v.  Union  Pacific  Bailroad,  5  IS'eb.,  105. 

The  plaintiff  mtist  state  the  facts  showing  a  breach  in  the  con- 
ditions of  the  bond,  otherwise  the  petition  will  state  no  cause  of 
action. 

Under  section  643  of  the  code,  an  individual  injured  by  a 
breach  of  the  conditions  of  an  official  bond  may  maintain  an  ac- 
tion thereon  in  his  own  name.  If  the  action  is  prosecuted  on  be- 
half of  the  public  it  must  be  prosecuted  in  the  name  of  the  obli- 
gee oith&bond.  Albertson  v.  The  State,  9  Neb.,  429.  Hunter  v. 
Co.  Commissioners,  10  0.  S.,  515. 

No.  44. 
Official  Bonds. 

1.     The  plaintiff  complains  of  the  defendants  for  that  at  the 

general  election  held  in on  the day  of ,18..., 

C.  D.  was  elected  to  the  office  of ,  for  the  period  of 

year...  from  the  day  of ,  18... 
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2.  On  the day  of ,  18...,  said  C.  D.,  as  principal,  and 

and  ,  as  sureties,  made  and  delivered  to 

tlie of. an  obligation  in  writing,  of  which  the  follow- 
ing is  a  copy: 

\_Copy  bond.'] 

3.  On  the day  of. ,  18...,  said  obligation  was  duly  ap- 
proved by  the of  said ,  and  said  [name  of  officer},  defend- 
ant, thereupon  duly  entered  upon  the  duties  of  said  office,  and 
at  the  time  of  committing  the  wrongs  hereinafter  complained  of 
was  exercising  said  duties. 

4.  [State  in  detail  the  injuries  complained  of.  It  must  appear  that 
the  injuries  complained  of  were  done  virtute  officii.  See  Huffman  v. 
Kopplekom,  8  Neb.,  344. J 

5.  Said  defendant  did  not  faithfully  perform  the  duties  of 
said  office  as  required  by  law,  but  has  wholly  failed  to  perform 
the  same,  to  the  damage  of  plaintiff  in  the  sum  off 

No.  45. 

Attachment  Bond. 

1.  The  plaintiff  complains  of  the  defendants,  C.  D.,  E.  F.,  and 
Gr,  H.,  for  that  on  the  day  of  ,  18...,  said  C.  D.  com- 
menced in  the  court  of  an  action  by  attachment 

against  the  plaintiff  for  the  recovery  of  money,  alleging  in  the 
affidavit  therefor,  and  as  a  ground  for  said  attachment  [that  the 
plaintiff  herein  had  fraudulently  contracted  the  debt  upon  which  said 
suit  was  brought],     [State  the  grounds.] 

2.  At  the  same  time  said  defendants  executed  and  delivered 
to  the  clerk  of  said  court  the  following  undertaking:  [copy  under- 
taking in  full,  with  signatures],  which  was  approved  by  the  said 
clerk. 

3.  Said  clerk  thereupon,  by  direction  of  said  0.  D.,  issued  an 
order  of  attachment,  in  the  words  arid  figures  following  [copy 
order  of  attachment],  which  was  levied  upon  the  following  goods 
and  chattels  of  plaintiff  [describe  goods],  which  goods  were  taken, 
into  the  custody  of  said  sheriff"  and  retained  by  him  for  the  space 
of  days. 

4.  The  plaintiff  further  alleges  that  said  order  of  attachment 
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was  wrongfully  sued  out,'  and  no  just  ground  existed  for  issuing 
the  same,  and  the  statement  in  said  affidavit  as  ground  therefor 
was  and  is  false  and  untrue. 

5.  On  the  day  of  ,  18...,  said  attachment  was  dis- 
solved and  the  proceeding  dismissed  by  order  of  court,  at  the 
C(jsts  of  the  said  0.  D. 

6.  At  the  time  said  order  of  attachment  was  levied  upon  the' 

goods  of  plaintijff  he  was  engaged  in  the  business  of  at 

the  town  of And  by  reason  of  said  levy  and  the  re- 
moval of  said  goods  by  the  officer,  under  said  order,  the  business 

of  the  plaintiffi  was  interrupted  for  the  period  of  days 

Instate  special  injuries'],  and  his  credit  greatly  impaired,  whereby 
be  has  sustained  damages  by  reason  of  the  wrongful  suing  out 

of  said  attachment  in  the  sum  of  | ,  no  part  oi  which  has 

been  paid. 

No.  46. 

Administrator's  Bond. 

1.  The  plaintiff  alleges  that  on  or  about  the day  of. , 

18...,  C.  D.  departed  this  life,  and  that  E.  F.,  on  or  about  the 

day  of ,  18...,  was  duly  appointed  administrator  of 

his  estate,  who  thereupon,  with  G.  H.  as  surety,  executed  and 

delivered  to  the  county  judge  of county,  ISTebraska,  the 

following  obligation  in  writing: 

[jHere  copy  bond  with  signatures.'] 

2.  That  said  instrument  was  duly  approved  by  the-  county 
judge  of  said  county,  and  said  E.  F.  thereupon  entered  upon 
the  duties  of  said  administration  and  collected  a  large  amount 
of  assets  belonging  to  said  estate. 

3.  That  on  the day  of ,  18...,  said  E.  F.  settled  in 

said  county  court  his  administrative  accounts,  and  said  court 
found  that  there  remained  in  his  hands,  after  the  payment  of  all 

debts  and  expenses,  the  sum  of  $ ,  which  he  was  required  to 

pay  to  the  heirs  of  said  estate. 

4.  The  plaintiff  further  states  that  ,the  heirs  of  said  estate 

are  as  follows: ,  ,  ,  and  that  he,  as  an 

heir  thereof,  is  entitled  to  one-third  part  of  said  sum,  and  that 

^Eaton  V.  BartscTierer,  5  Neb.,  469. 
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on  the  day  of ,  18...,  he  demanded  ofE.  F.  said  sum 

of  $ ,  which  he  refused  to  pay,  or  any  part  thereof. 

5.  There  is  therefore  due  from  the  defendants  to  the  plain- 
tiff thereon  the  sum  of  $ 

Wo.  47. 
Conversion  by  Adminisirator. 

1  and  2.     \As  in  ■preceding  form-.'] 

3.  The  following  goods  and  chattels  [describe  the  goods,  chat- 
tels, rights,  or  credits  which  it  is  claimed  came  into  the  possession  of 
the  administrator  but  were  not  entered  in  the  inventory'],  belonging  to 
said  estate  came  into  the  possession  of  said  administrator,  which 
assets  the  said  E.  F.  neglected  and  refused  to  return  in  the  in- 
ventory of  property  belonging  to  said  estate,  but  has  converted 
the  same  to  his  own  use  and  has  wholly  neglected  and  refused  to 
account  for  the  same,  either  in  his  accounts  or  settlement  with 
said  court. 

4.  The  plaintiff  is  one  of  the  heirs  and  legal  distributees  of 
said  estate. 

5.  The  plaintiff  ha^  sustained  damages  by  reason  of  the 
wrongful  conversion  of  said  property  in  the  sum  of  $ 

Wo.  48. 

Bond  to  Indemnify  Sheriff  orConstable. 

1.  The  plaintiff  complains  of  the  defendant  for  that  on  the 

day  of 18 ... ,  said  defendant  caused  an  execution  to  be 

issued  out  of  the court  of county  upon  a  judgment 

before  that  time  recovered  by  said  defendant  in  said  court  against 
C.  D.,  which  execution  was  delivered  to  plaintiff,  who  then 
and  at  the  return  thereof  was  sheriff  \or  constable]  of  said  county. 

2.  The  plaintiff,  as  said  officer,  at  the  request  of  the  defend- 
ant, levied  said  execution  upon  certain  personal  property,  as  the 
goods  and  chattels  of  said  C.  D.,  but  which  goods  were  after- 
wards claimed  by  one,  E.  F. 

3.  Said  defendant,  in  consideration  of  and  upon  the  promise 
of  plaintiff  to  sell  said  goods,  executed  and  delivered  to  plaintiff 
an  obligation  in  writing,  of  which  the  following  is  a  copy : 

\_Gopy  bond.] 

4.  In  consideration  of  said  bond  the  plaintiff"  sold  said  goods 

9 
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under  said  execution  and  paid  over  the  pi'ocaeds  of  said  sale, 
less  the  costs,  to  the  defendant. 

6.     On  the day  of ,  18...,  said brought  an 

action  against  the  plaintiff  for  the  conversion  of  said  goods  so 

levied  upon  under  said  execution,  and  on  the day  of. , 

18...,  recovered  judgment  against  plaintiff  for  the  sum  of  $ , 

as  the  Value  of  the  goods,  and  $ ,  costs,  and  plaintiff  was 

compelled  to  pay  the  sum  of  $ ,  necessary  expenses  in  de- 
fending said  action. 

6.  On  the day  of ,  18...,  said  defendant  was  duly 

notified  of  the  pendency  of  said  action,  and  afterwards  that 
judgment  had  been  rendered  against  the  plaintiff  in  said  cause, 
but  he  has  failed  and  neglected  to  pay  the  same  and  save  the 
plaintiff  harmless,  as  provided  in  said  bond. 

7.  The  plaintiff  has  sustained   damages  in  the  premises  in 
the  sum  of  $ ,  no  part  of  which  has  been  paid.        ' 

Wo.  49. 

On  Bond  for  the  Fidelity  of  Clerk  or  Cashier. 

1.  The  plaintiff  complains  of  the  defendant  for  that  on  the 

day  of ,  18 . . . ,  said  defendant,  upon  consideration 

that  plaintiff  would  employ  one,  ,  as  clerk  \or  cashier\, 

made  and  delivered  to  the  plaintiff  an  obligation  in  writing,  of 
which  the  following  is  a  copy : 

{Copy  bond.'] 

2.  The  plaintiff  thereupon  etnployed  said as  clerk  at  a 

salary  of  $ per ,  who  continued  in  the  employment  of 

plaintiff  until  the day  of ,  18.... 

3.  During  said  period  said ,  as  such  clerk  [or  cashier], 

received  money  belonging  to  plaintiff  to  the  amount  of  $ ,  for 

which  he  has  not  accounted  to  him,  and  which  he  has  converted 
to  his  own  use. 

4.  No  part  of  said  sum  has  been  repaid,  and  the  plaintiff  has 
sustained  damages  in  the  premises  in  the  sum  of  | 

Wo.  50. 

On  Undertaking  in  Replevin. 

1.     The  plaintiff  complains  of  the  defendant  for  that  on  the 
day  of ,  18...,  the  defendant  commenced  an  action  in 
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the  district  court  of  county  against  the  plaintiff  to  re- 
cover possession  of  certain  specific  personal  property. 

2.  That  an  order  of  delivery  was  issued  in  said  cause,  under 

which  certain  goods  and  chattels,  of  the  value  of  $ ,  were 

taken  from  the  possession  of  the  plaintiff  and  delivered  to  the 
defendant  upon  his  making  and  delivering  to  the  sheriff,  for  the 
use  of  the  plaintiff,  an  undertaking  in  writing,  of  which  the  fol- 
lowing is  a  copy: 

\_Copy  undertaking]. 

3.  Upon  the  delivery  of  said  undertaking  the  goods  and  chat- 
tels taken  under  said  order  of  delivery  were  delivered  to  the  de- 
fendant. 

4.  On  the  trial  of  said  cause  in  said  court  on  the  day  of 

J  18...  the  jury  found  the  right  of  property  and  the  right 

of  possession  of  the  same,  at  the  commencement  of  the  action, 
to  be  in  this  plaintiff,  and  found  the  value  of  said  property  to 

be  the  sum  of  $ ,  whereupon  judgment  was  rendered  against 

the  defendant  herein,  that  the  plaintiff  herein  have  a  return  of 
said  goods  and  chattels,  or  in  case  a  return  could  not  be  had, 
to  recover  from  said  defendant  the  sum  of  $....... 

5.  Said  defendant  has  not  returned  nor  offered  to  return  said 
property,  and  no  part  of  said  judgment  has  been  paid. 

6.  On  the  day  of  ,  18...,  an  execution  was  issued 

to  the  sheriff"  of  county  on  said  judgment,  in  favor  of 

this  plaintiff,  which  was  returned  wholly  unsatisfied. 

7.  The  plaintiff  has  sustained  damages  in  the  premises  in  the 
sum  of  $ 

Wo.  51. 

On  an  Undertaking  for  an  Injunction.'- 

1.  The  plaintiff  complains  of  the  defendants  for  that  on  the 
day  of ,  18...,  the  defendant,  C.  D.,  commenced  an  ac- 
tion in  the  district  court  of county  against  the  plaintiff",  and 

obtained  a  temporary  order  of  injunction  therein  to  restrain  the 
plaintiij"  from  [state  the  object  of  the  injunction']. 

2.  Upon  the  granting  of  said  injunction  the  defendant  gave 

» gee  Smith  v.  Oregg,  9  Neb.,  812. 
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iin  uiulertaldng  in  writing,  signed  by as  surety.     The 

following  is  a  copy  of  said  undertaking:  {copy  underta/dnc/],  which 
undertaking  was  duly  approved  by  the  clerk  of  the  said  district 
court. 

3.  That  on  the  trial  of  said  cause,  on  the day  of  , 

18...,  it  was  finally  decided  by  the  court  that  said  injunction 
ought  not  to  have  been  granted,  and  the  same  was  dissolved. 

4.  The  plaintiff  at  the  time  of  granting  said  injunction  was 
engaged  in  [state  the  special  circumstances  showing  injury],  by  rea- 
son of  which  the  plaintiff  sustained    damages  in  the  sum  of 

$ ,  and  the   plaintiff"  was  compelled  to  expend  the  sum  of 

$ ,  as  attorney  fees,  in  procuring  a  dissolution  of  said  injunc- 
tion, no  part  of  which  has  been  paid. 

Ho.  52. 

On  Arbitration  Bond  for  Refusal  to  Comply  with  Award. 

1.  The  plaintiff"  complains  of  the  defendant  for  that  on  the 

day  of ,  18...,  said  defendant  made  and  delivered  to 

the  plaintiff"  a  bond  conditioned  to  abide  the  award  of  E.  F.  and 
G.  II.,  in  a  matter  wherein  certain  differences  between  the  plain- 
tiff" and  defendant  were  submitted  to  said  arbitrators  for  their 
determination. 

The  following  is  a  copy  of  said  bond: 
\_Coj)ii  bond.'] 

2.  On  the day  of ,  18...,  said  arbitrators  undertook 

said  arbitration,  after  due  notice  to  the  plaintiff"  and  defendant, 

and  after  hearing  the  evidence  offered  by  the  parties,  on  the 

day  of ,  18...,  made  and  published  their  award  in  writing 

upon  the  matter  submitted  to  themj  a  copy  of  which  on  said  day 
was  served  upon  the  defendant. 

The  following  is  a  copy  of  said  award: 
[  Copy  axoard.] 

3.  [If  the  award  provides  thai  the  plaintiff  shall  perform  certain 
acts  as  a  condition  precedent,  allege  their  performance.] 

4.  [Allege  the  breach  in  the  conditions  of  the  bond,  specifying  par- 
ticularly the  acts  or  omissions  complained  of],  by  reason  of  which 
the  plaintiff"  has  sustained  damages  in  the  sum  of  | 
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Wo.  53. 

'  Liability  of  Common  Carriers  for  Loss  and  Destruction  of  Property. 

1.  The  plaintiiF  complains  of  the  defendant  for  that  said  de- 
fendant, at  the  times  hereinafter  mentioned,  was  a  common 
carrier  of  goods  and  livestock  for  hire  from ,  to 

2.  On  the day  of ,  18...,  the  plaintiff  delivered  to 

defendant,  and  it  then  received  as  such  carrier horses   of 

the  plaintiff,  of  the  value  of  $ ,  to  be  safely  and  securely  con- 
veyed by  said  defendant  from  said to  said ,  there  to 

be  safely  delivered  to  one,  ,  for  a  certain  reward  to  be 

paid  to  said  defendant. 

3.  Said  defendant  did  not  safely  convey  and  deliver  said 
horses  as  it  had  undertaken  to  do,  but  on  the  contrary  conducted 
itself  so  carelessly  in  and  about  carrying  and  transporting  the 

same  that  at ,  on  the  line  of  defendant's  railroad,  between 

said and ,  one  ofthe  cars  containing  nineteen    of 

plaintiff's  horses  was  thrown  from  the  track,  and  overturned 

and  partially  destrjayed,  in  consequence  of  which of  said 

horses  were  killed,  and  the  others  were  bruised  and  greatly  in- 
jured, to  the  damage  of  plaintiff  in  the  sum  of  $ 

MTo.  54. 
For  Losing  Goods.     Neglect. 

1.  [_As  in  precedivg  form.] 

2.  On  the day  of ,  18...,  the  plaintiff  delivered  to 

defendant,  and   it  received  as  such   carrier   certain  goods   and 
chattels  belonging  to  plaintiff,  to-wit:  [describe  thern],  ofthe  value 

of  $ ,  to  be  safely  and  securely  conveyed  by  said  defendant 

from  said to ,  there  to  be  safely  delivered  to , 

for  a  certain  reward  to  be  paid  to  said  defendant. 

3.  Yet  said  defendant  neglected  its  duty  and  did  not  take 
care  of  said  goods,  nor  safely  carry  and  deliver  the  same  as 
aforesaid,  but  wholly  failed  and  neglected  to  carry  and  deliver 
the  same,  whereby  said  goods  were  and  are  wholly  lost  to  the 
plaintiff,  to  his  damage  in  the  sum  of  | 

'  For  a  statcinent  of  the  law  as  to  the  liability  of  common  Qarriers  see  A.  &  N.  M.  S, 
V,  Washhm-n,  5  Neb.,  117. 
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No.  55. 

For  Failure  to  Deliver  in  a  Reasonable  Time. 

1.  [As  in  form  No.  SS.'] 

2.  On  the day  of ,  18...,  the  plaintiff  delivered  to 

the  defendant,  and  it  received  as  such  carrier  certain  goods  be- 
longing to  plaintiff,  to-wit:  [describe  them],  of  the  value  of  $ , 

to  be  safely  and  securely  conveyed  by  said  defendant  from  said 

to ,  there  to  be  safely  delivered  to ,  within 

a  reasonable  time,  for  a  certain  reward  to  be  paid  to  defendant. 

3.  A  reasonable  time  for  the  carriage  and  delivery  of  said 
goods  has  long  since  elapsed,  yet  the  defendant  did  not  take  care 
of  or  safely  carry  said  goods  and  chattels  and  safely  deliver  the 

same  to  said ,  but  has  wholly  failed  there  or  elsewhere  to 

deliver  the  same,  w'hereby  they  are  wholly  lost  to  the  plaintiff, 
to  his  damage  in  the  sum  of-$ 

No.  56. 

For  Breach  of  Contract  for  Transportation  of  Goods  Over  Other  Railroads 
Farming  with  its  Own  a  Continuous  Line. 

1.  The  plaintiff  complains  of  the  defendant  for  that  on  the 

day  of ,  18...,  said  defendant  was  a  common  carrier  of 

goods  for  hire,  and  had  cbnnections  with  forwarding  lines  by 
other  railroads  and  by  steamboats,  whereby  freight  was  carried 
from and  delivered  in 

2.  That  at  that  time  the  defendant  assumed  and  contracted  as 
such  common  carrier  to  send  freight  from to 

3.  That  plaintiff  delivered  to  defendant  as  such  carrier,  and 

defendant  received  at .-  the  [describe  goods'],  belonging  to  the. 

plaintiff,  of  the  value  of  $ ,  to  be   carried   from... to 

,  and  there  delivered  to within  a  reasonable  time, 

for  a  certain  reward  to  be  paid  to  defendant. 

4.  [Copy  3,  in  preceding  form.] 

No.  57. 

Personal  Injuries  from  Neglect  to  Provide  Necessary  Conveniences  at  Stations  to 

Enter  the  Cars. 

1.     The  plaintiff  complains  of  the  defendant  for  that  on  the 

day  of ,18...,  said  defendant  was  in  the  occupancy  of 

and  operating  the .railroad,  a  line  of  road  running  from 
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to ,  and  was  engaged  in  the  business  of  carrying  pas- 
sengers over  the  same  for  hire  and  reward. 

2.  That  at  said  time  the  plaintiff  was  a  passenger  at  the  spec- 
ial  instance  and  request  of  defendant  upon  said  road   to   be 

carried  from  the  station  thereon  at to  the  city  of on 

said  road,  for  a  certain  reward  paid  to  the  defendant. 

3.  That  said  defendant  thereby  promised  and  agreed  to  carry 

her  safely  from  said to ,  and  was  bound  thereby  to 

furnish  her  suitable  and  proper  means  whereby  she  could  safely 
enter  the  car  of  the  defendant,  and  was  bound  to  stop  its  train 
a  sufficient  length  of  time  to  enable  her  to  get  upon  the  same. 

4.  Yet  said  defendant  totally  neglected  and  failed  to  perform 
its  duties  in  that  regard,  and  had  furnished  no  platform  nor 
depot  at  said  station;  that  the  ground  was  from  three  to  four 
feet  below  the  lowest  step  of  the  car,  and  a  ditch  impeded  ingress 
into  the  car,  and  that  said  defendant  had  supplied  no  conve- 
niences for  persons  desiring  to  take  passage  at  that  point,  and 
that  as  she  was  about  to  get  upon  the  car  the  conductor  of  the 
defendant  gave  her  such  slight  assistance  in  climbing  up,  and  so 
carelessly  assisted  her,  that  in  getting  on  the  steps  of  the  car  she 
was  thrown  around  on  the  side  of  the  car,  and  through  the  haste 
of  the  defendant  in  starting  its  train  she  was  bruised,  strained, 
and  injured  in  her  back  and  spine,  and  by  reasoti  thereof  has 
permanently  lost  the  use  of  her  lower  limbs,  to  her  damage  in 
the  sum  of  $ ,  etc. 

The  above  is  in  substance  the  petition  in  the  case  of  the  JRail- 
road  V.  Peoples,  31  O.  S.,  537. 

No.  58. 

Against  R.  R.  Co.  for  Collision  with  Plaintiff's  Buggy  at  a  Crossing. 

1.  The  plaintiff  complains  of  the  defendant  for  that  on  the 
day  of ,  18...,  said  defendant  was  a  corporation  duly  or- 
ganized under  the  laws  of ,and  owned  and  operated  a  cer- 
tain railroad  known  as ,  running  from to , 

and  was  a  common  carrier  of  passengers  for  hire  upon  said  road. 

2.  That  on  said  day  the  plaintiff  was  traveling  in  a  buggy 

drawn  by  two  horses  upon  the  public  highway  leading  from 

to ,in county,  which  crosses  said  railroad,  and  while 
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in  the  act  of  crossing  defendant's  railroad  track  he  was  struck 
hy  defendant's  locomotive,  run  hy  defendant,  and,  thrown  from 
his  buggy,  and  was  seriously  and  permanently  injured  [state  spe- 
cifically the  injuries  received'],  without  any  fault  on  his  part. 

3.  That  the  train  causing:  the  accident  consisted  of  alocomo- 
live  and  one  car;  that  it  was  an  irregular  train,  and  in  approach- 
ing said  crossing  was  run  with  great  speed,  and  omitted  to  give 
any  signal  by  bell  or  whistle  of  its  approach,  and  was  not  run 
upon  any  time  iixed  for  trains  passing  that  point. 
>  4.  That  plaintiiF  knew  the  time  for  trains,  and  knew  that 
none  was  then  due  at  that  place,  and  relied  upon  that  fact  in  part 
for  safety. 

5.  That  the  defendant,  in  the  construction    of  its  railroad, 
.  made  an  excavation  for  its  road  bed,  and  that  its  track  is  some 

fifteen  feet  below  the  natural  surface  at  said  crossing,  and  for  a 
long  distance  on  either  side  of  it;  thatih  constructing  said  rail- 
way the  plaintiff  removed  the  dirt  from  the  highway  and  dug  it 
down  to  a  level  with  the  railroad  track,  causing  it  to  descend  to 
said  track,  leaving  high  banks  on  either  side  of  it,  which  banks 
on  the  side  of  the  railroad  and  highway  were  obscured  by  bushes 
and  foliage;  by  reason  of  all  which  the  highway  is  greatly  im- 
paired in  its  usefulness,  and  the  crossing  is  of  a  highly  dangerous 
character. 

6.  By  reason  of  said  injuries  the  plaintiff  was  sick  and  un- 
able to  perform  labor  for  the  period  of ,  months,  and  neces^ 

sarily  expended  for  physicians'  and  other  services  the  sum  of  $ , 

and  his  health  is  greatly  impaired,  and  he  has  sustained  other  in- 
juries, in  all  to  his  damage  in  the  sum  of  | 

The  above  is  in  substance  the  petition  in  the  case  of  C,  C,  C. 
S- 1.  B.  E.  Co.  V.  Elliott,  28  0.  S.,  341. 

No.  59. 

Injury  to  Passenger  on  Street  Car. 

1.  [As  in  x>Teceding  form.] 

2.  On  said  day  the  plaintiff,  at  the  special  instance  and  re- 
quest of  said  defendant,  became  and  was  a  passenger  on  said 

railroad  to  be  carried  safely  from  the  intersection  of and 

streets  to street  on  said  road,  for  a  certain  reward 

paid  to  the  defendant. 
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3.  While  a  passenger  on  said  car,  as  aforesaid,  and  desiring 

to  leave  the  same  upon  reaching  said street,  the  plaintiff 

notified  the  driver  thereof,  who  was  then  the  servant  of  said 
defendant,  and  the  only  person  in  charge  of  the  same,  to  stop 
said  car  for  that  purpose. 

4.  Thereupon  said  defendant,  by  its  servant,  did  stop  said 
car  as  requested,  and  while  plaintiff  was  in  the  act  of  leaving 
the  same,  and  without  negligence  on  her  part,  said  defendant,  by 
its  servant  having  control  thereof,  did  so  negligently  and  un- 
skillfully  control  and  manage  said  car  and  the  horses  and  brake 
thereto  attached,  that  said  car  was  suddenly  and  violently,  and 
without  notice  or  warning  to  plaintiff,  started  forward  and  along 
the  track  of  said  railroad,  thereby  violently  throwing  plaintiff 
upon  said  track  and  against  said  car,  by  means  whereof  the 
plaintiff'  was  greatly  and  permanently  injured,  etc.  [stofe  -partic- 
ular injuries 'received'],  to  the  damage  of  the  plaintiff  in  the  sum  of 


Wo.  60. 
Against  Railroad  Co.  for  Killing  Stock  where  the  Road  is  not  Fenced. 

1.  The  plaintiff  complains  of  the  defendant  for  that  said 
defendant  is  a  corporation  organized  under  the  laws  of 

2.  That  on  or  about  the day  of ,  18...,  said  de- 
fendant  was   operating  a  railroad  through county,  said 

road  having  been  open  for  use  for  more  than  six  months  in  said 
county,  and  while  so  operating  the  same  at  the  time  above 
stated,  at  a  place  on  said  road  therein  where  it  was  required  by 
law  to  fence  its  ti;ack,  but  had  failed  to  do  so,  said  defendant,  by 
its  agents  and  employees,  ran  an  engine  and  train  of  cars  over 
and  upon  [^describe  the  stock  injured  or  killed'],  being  the  property 

of  plaintiff",  and  of  the  value  of  $ i.,  by  reason  of  which 

said  stock  was  killed  [or  permanently  injured]. 

3.  On  the day  of. ,  18...,  he  served  a  written  no- 
tice and  affidavit,  copies  of  which  are  hereto  attached,  upon 
[any  officer  of  the  company,  or  any  station  agent  or  ticket  agent,  em- 

'  The  above  is  the  substance  of  the  petition  in  the  case  of  Dooliitle  v.  Omaha  Sorse 
Railruad  Co.,  7  Neb.,  481. 
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'ployed  in  the  management  of  its  business  in  the  county'],  setting  forth 
the  killing  [or  injury]  to  said  stock,  and  claiming  that  the  value 

of  the  property  destroyed  [or  injured]  was  the  sum  of  $ 

4.  That  more  than  ten  days  have  elapsed  since  the  service  of 
said  notice,  yet  said  defendant  has  not  objected  to  the  value  of 
said  property  as  set  forth  in  said  notice,  but  has  neglected  and 
refused  to  pay  the  same  or  any  part  thereof.  The  plaintiff  has 
sustained  damages  in  the  premises  in  the  sum  of  $ 

No.  61. 

Action  under  Civil  Damage  Law.^ 

1.  The  plaintiff,  as  administrator  of ,late  of ,  de- 
ceased, duly  appointed  according  to  law,  complains  of  the  de- 
fendant for  that  said ,  while  in  life,  to- wit:  on  the 

day  of ,,  18...,  and  before  that  time,  was  in  the  employ  of 

the  defendant,  in  said  county  of ,  and  on  the  day  and  year 

aforesaid  was   employed  as  a by  said  company  on  the 

steahi  ferry  boat  then  and  there  used  by  said  defendant  in  con- 
nection with  the  railroad  of  said  defendant  in  the  carriage  and 

transportation  of  passengers  and  freight  across  the river 

at 

2.  While  said ,  now  deceased,  was  so  engaged  under 

the  directions  of  the  agents  and  superintendents  of  said  defend- 
ant, the  said ,  by  the  wrongful  act,  neglect,  and  default 

of  the  said  agents  and  superintendents  aforesaid,  while  they 
were  concerned  in  managing  and  conducting  the  business  of 
said  defendant,  was  bruised  and  mangled  by  the  machinery  of 
said  boat,  and  was  thereby  thrown  into  the  water  and  was 
drowned,  the  death  of  said being  caused  by  the  wrong- 
ful act,  neglect,  and  default  of  said  defendant,  and  without  the 
fault  of  said 

3.  Plaintiff  further  alleges  that , , , , 

are  next  of  kin  and  brothers  and  sisters  of  said ,  de- 
ceased, the  said leaving  no  widow  and  having  no  chil- 
dren or  child,  and  are  the  heirs  at  law  of  said ,  deceased, 

and  that  they  have  sustained  damages  by  reason  of  the  aforesaid 

1  G.  S.,  273-3.    Swan's  Rev.  Stat,  of  0.,  707,  708. 
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wrongful  act,  neglect,  and  default  of  said  defendant  in  the  sum 
of  $ • 

No.  62. 

Employee  v.   Company  in  Case  of  Collision.' 

1.  The  plaintiff  complains  of  the  defendant  for  that  before 
and  on  the  ., day  of ,  18...,  said  defendant  was  pos- 
sessed of  a  certain   railway  running  from to in 

the  state  of ,  and  was  possessed  of  two  locomotives  and 

trains  of  cars  attached  thereto,  the  one  thereof  running  from 

to  and  back   again  the   ensuing   day,  and  the 

othec  thereof  also   running  from to and   back 

again  the  ensuing  day. 

2.  Said  locomotives,  with  their  respective  trains,  were  re- 
quired to  meet  and  safely  pass  each  other  at by  the  ex- 
press direction  and  arrangement  of  the  defendant. 

3.  At  and  before  the  time  above  stated,  and  at  the  time  the  in- 
juries hereinafter  stated  occurred,  the  plaintiff  was  employed  by 
the  defendant  as  an  engineer  upon  one  of  said  locomotives,  for  a 
certain  reward  agreed  upon  by  plaintiff  and  defendant,  and  was 
required  by  said  regulations  of  said  defendant  to  stop  the  loco- 
motive in  his  care  and  control  at ,  and  there  safely  pass  the 

other  locomotive  above  described. 

4.  The  defendant  on  the day  of ,  18 .-. . ,  changed  the 

place  of  meeting  of  the  last  mentioned  locomotives  from 

to ,  said  change  to  take  effect  on  the  ensuing  day,  to-wit: 

on  the day  of ,  18...,  without  giving  the  plaintiff 

notice  of  said  change,  whereby,  while  the  plaintiff"  was  proceed- 
ing in  the  capacity  of  engineer  of  said  locomotive,  with  the 

train  thereto  attached,  from to ,  on  the day  of 

,18...,  according  to  the  previous  express  direction,  orders, 

and  arrangement  of  said  defendant,  and  while  between and 

,  on  said  railroad,  the  other  of  the  said  locomotives,  with- 
out any  fault  on  the  part  of  plaintiff,  ran  against  and  came  in 
collision  with  that  upon  which  the  plaintiff'  was  engineer  and 

>  The  above  is  the  substance  of  the  petition  in  the  case  of  Lyonn  v.  C.  T.  R.  R.  Co., 
7  O.  8.,  .338,  under  the  civil  damage  law,  and  the  petition  was  held  sufficient  to  entitle 
the  plaintiffs  to  recover. 

»  This  is  in  substance  the  declaration  in  the  case  of  Little  Miama  R.  R.  Co.  v.  Steplims, 
20  Ohio,  416,  417. 
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crushed  the  same,  whereby  the  plaintiff  was  scalded,  burned, 

and  wounded,  and  was  sick  for  the  period  of months,  to 

his  daniage  in  the  sum  of  f 


Wo.  63. 

Postal  Clerk  v.  Railroad. 

1.  The  plaintiff  complains  of  the  defendant  for  t^at  said  de- 
fendant is  a  corporation  duly  organized  under  the  laws  of  the 

state  of ,  and  is  operating  a  railroad  from ....to , 

and  is  a  common,  carrier  of  passengers  and  freight  for  hire 
upon  said  railroad. 

2.  On  or  about  the day  of .,  18...,  said  defendant 

entered  into  a  contract  with  the  United  States,  by  which,  for  a 
stipulated  consideration,  said  defendant  agreed  to  transport 
upon  the  cars  of  said  railroad  the  mail,  and  postal  clerk,  or  mail 
agent,  of  the  United  States  upon  said  line. 

3.  On  the day  of ,  18...,  and  during  the  exist- 
ence of  said  contract,  the  plaintiff  was  postal  clerk,  or  mail 
agent,  of  the  United  States  and  in  the  employ  of  the  same  on 
said  line,  and  as  such  was  received  as  a  passenger  in  the  cars  of 
said  defendant,  in  pursuance  of  said  contract  to  be  by  said  de- 
fendant safely  and  with  due  care  carried  therein  from  the  said 
to  

4.  Said  defendant  did  not  safely  and  with  due  care  carry  the 
plaintiff"  as  such  passenger,  but  the  defendant,  not  regarding  its 
duty  in  the  premises,  negligently  and  without  proper  care  pro- 
vided and  permitted  to  be  used  on  the  car  in  which  plaintiff  was 
being  conveyed  [describe  defect']^  which  was  defective  and  un- 
sound, thereby  rendering  ,the  car  unfit  for  use  and  entirely  un- 
safe for  said  purpose,  of  all  which  said  defendant  had,  or  could 
have  had  by  proper  care  and  inspection,  due  notice. 

5.  While  said  car  was  proceeding  from  said to , 

and  while  said  plaintiff  was  such  jaassenger  therein,  said   car, 

through  the  defect  in ■....,  and  through  the  carelessness  and 

want  of  proper  care  of  said  defendant,  was  thrown  from  said 
railroad  track  and  [state  ^spedfieally  the  injuries  received],  whereby 
the  plaintiff  has  sustained  damages  in  the  sum  off ' 

'  The  above  can  readily  be  changed  to  apply  to  ordinary  passengers. 
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Wo.  64. 

Against  Railroad  Corrvpany  for  Personal  Injuries. 

1.  \As  in  preceding  form.] 

2.  On  the  day  of  ,  18...,  the  plaintiff  purchased 

from  the  defendant  a  ticket  entitling  him  to  a  safe  passage  on 

said  railroad  from  to  ,  and  thereupon  entered  and 

became  a  passenger  on  the  cars  of.  the  defendant  on  said  rail- 
road. 

3.  "While  the  plaintiff  was  a  passenger  as  aforesaid,  a  colli- 
sion, caused  by  defendant's  negligence,  occurred  between  the 
car  in  which  plaintiff  was  riding  and  another  car  of  the  defend- 
ant, by  reason  of  which  the  x^laintiff"  was  greatly  injured  and 
had  his  right  arm  broken,  and  was  for  a  long  time  sick,  and  was 

compelled  to  expend  the  sum  of  $ for  medical  services  and 

attendance.     The  plaintiff  has  sustained  damages  in  the  prem- 
ises in  the  sum  of  $ 

No.  65.  ' 

Negligently  Permitting  the  Escape  of  Firefroin  Locomotives. 

1.  The  plaintiff'  complains  of  the  defendant  for  that  at  the 
times  hereinafter  mentioned  the  defendant  was  and  now  is  a  duly 
incorporated  railroad  company,  owning  and  operating  a  railroad, 

through county,  its  right  of  way  being  one  hundred  feet 

in  width  along  the  line  of  said  road. 

2.  Said  railroad  is  located  near  the  premises  of  plaintiff,  in 
said  county,  and  on  the day  of ,  18...,  said  defend- 
ant, conti-ary  to  its  duty  in  that  regard,  carelessly  and  negli- 
gently omitted  to  keep  said  right  of  way  free  and  clear  from  dry 
'and  combustible  materials,  but  negligently  permitted  large  quan- 
tities of  dry  grass  and  weeds  to  accumulate  over  and  upon  its 
said  track  and  right  of  way,  near  the  premises  of  plaintiff. 

3.  On  said  day  the  servants,  agents,  and  employees  of  said  de- 
fendant, in  operating  and  running  its  engines  over  said  line  of 
road  at  or  near  the  premises  of  plaintiff  in  said  county,  negli- 
gently and  carelessly  permitted  said  engines  to  cast  out  sparks 
and  coals  of  fire  therefrom  into  the  dry  grass  and  other  combus- 
tible material  on  defendant's  right  of  way  and  set  fire  thereto, 
which  spread  on  to  and  over  the  said  lands  of  plaintiff',  to-wit: 
[describe  extenf],  the  fire  being  continuous,  and  thereon  burned 
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up  and  destroyed  [describe  property'],  the  property  of  the  plaintiff, 
without  any  fault  or  negligence  on  the  part  of  the  plaintiff,  to 
his  damage  in  the  sum  of  $ ' 

BTo.  66. 

Against  Warehousemen  for  not  Forwarding  Goods. 

1.  The  plaintiff  complains  of  the  defendant  for  that  on  the 

day  of ,  18...,  said  defendant  was  a  forwarding  agent 

at  the  town  of  ,  and  as  such  agent  kept  a  warehouse  for 

the  reception  of  goods  delivered  to  him  to  be  forwarded. 

2.  Thereupon  on  said  day  said  plaintiff,  at  the  request  of  de- 
fendant, delivered  to  said  defendant  at  said  warehouse  the  fol- 
lowing goods  and  chattels,  to-wit:  [describe  them'],  the  prop- 
erty of  plaintiff,  of  the  value  of  $ ,  to  be  by  said  defendant 

-safely  kept, in  said  warehouse  until  the  day  of ,18..., 

and  then  shipped  on  for  the  purpose  of  being  carried 

to ,  for  a  reasonable  reward,  to  be  paid  to  said  defend- 
ant. In  consideration  whereof  said  defendant  agreed  to  safely 
keep  and  ship  said  goods  at  the  time  and  in  the  manner  above 
stated. 

3.  The  defendant  then  received  sa,id  goods  and  chattels  for 
the  purpose  aforesaid,  and  could  have  shipped  the  same  at  the 
time  and  in  the  manner  provided  in  said  agreement,  but  neg- 
lected to  deliver  said  goods  to to  be  carried  to 

for  a  long  period,  to-wit:    months,  by  reason  of  which 

delay,  through  the  negligence  and  carelessness  of  said  defend- 
ant, said  goods  have  greatly  depreciated  in  value,  to-wit:. in  the 
sum  of  $ 

The  plaintiff  has  sustained  damages  in  the  premises  in  the  sum 
of$ 

If  the  goods  have  been  lost,  or  were  of  a  perishable  nature 
and  perished,  state  the  facts  and  pray  judgment  accordingly. 

No.  67- 
To  Recover  Overcharge  of  Freight  where  there  is  a  Special  Agreement. 

1.  The  plaintiff  complains  of  the  defendants  for  that  said  de- 
fendants, on  the' day  of  ,  18...,  entered  into  a  con- 

'  The  above  is  the  substance  of  the  petition  in  the  case  of  Tfte.  B.  &  M.  B.  JB.  v. 
Westover,  4  Neb.,  369. 
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tract  with  the  plaiutifl'  to  carry  cue  thousand  bushels  of  corn 

from to ,  and  there  deliver  the  same  to  plaintiiF,  for 

the  sum  of  $ 

2.  In  pursuance  of  said  agreement  the  defendants  received  and 

carried  said  corn  from to ,but  refused  to  deliver  the 

same  to  plaintiff  unless  he  vrould  pay  for  transporting  the  same 

the  sum  of  $ The  plaintiff  thereupon  demanded  said  corn 

from  the  defendants,  and  offered  to  pay  them  the  sum  of  $ , 

the  price  agreed  upon  for  transporting  the  same,  which  defend- 
ants refused  to  receive. 

3.  On  the  day  of  ,  18...,  the  plaintiff,  in  order  to 

obtain  possession  of  said  corn,  was  compelled  to  and  did  pay 
said  defendants  the  sum  of  $ ,  but  paid  the  same  under  pro- 
test, and  expressly  denying  their  right  to  the  same. 

4.  The  plaintiff  has  sustained  damages  in  the  premises  in  the 
sum  of  $ 

No.  68. 

To  Recover  Overcharge  where  there  is  no  Special  Agreement, 

1.  The  plaintiff  complains  of  the  defendants  for  that  at  the 
time  hereinafter  mentioned  said  defendants  were  common  car- 
riers for  'hiie,  between and ,  and  undertook  to  carry 

for  the  plaintiff  one  thousand  bushels  of  corn  from to 

,  for  a  reasonable  consideration. 

2.^  In  pursuance  of  said  agreement  the  defendants  received  and 

carried  said  corn  from  .........  to, ,  but  refused  to  deliver 

the  same  to  plaintiff  unless  he  would  pay  for  transporting  the 

same  the  sum  of  $ The  plaintiff  thereupon  tendered  said 

defendants  the  sum  of  $ for  transporting  the  same,  which  is 

a  reasonable  consideration,  and  demanded  said  grain,  which  de- 
fendants refused  to  deliver. 

3  and  4.     [J.s  in  preceding  form]. 

Wo.  69. 

For  Loss  of  Baggage. 

1.  The  plaintiff  complains  of  the  defendant  for  that  at  the 
time  hereinafter  mentioned  the  defendant  was  and  now  is  a 
common  carrier  for  hire,  of  passengers  and  baggage  by  railroad, 
between  and 
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2.  On  the  day  of  ,  18...,  the  plaintiff  purchased 

a  ticket  of  the  defendant  enti'tling  him,  with  his  baggage,  to  be 

safely  carried  on  said  railroad  from  to  ,  and 

the  plaintiff  thereupon  became  a  passenger  on  said  road,  and  de- 
livered to  said,  defendant  his  trunk,  containing  chattels  of  the 

value  of  $ ,  to  be  conveyed  by  said  defendant  as  plaintiff^s 

baggage,  which  trunk  defendant  accepted  for  that  purpose. 

3.  The  defendant  did  not  care  for  and  convey  said  baggage, 
but  through  the  negligence  and  carelessness  of  the  defendant 
the  same  was  wholly  lost,  to  plaintiff's'  damage  in  the  sum  of 


No.  70. 

For  Expelling  Passenger  from- Cars. 

1.  The  plaintiff  complains  of  the  defendant  for  that  at  the 
time  hereinafter  mentioned  the  defendant  was  arid  now  is  a  com- 
mon carrier  for  hire  of  passengers  and  baggage  between  

and 

2.  On  the  day  of ,  18...,  the'  plaintiff  purchased 

a  ticket  of  the  defendant  entitling  him  to  be  safely  carried  on 

.said  railroad  from  to  ,  and  the  plaintiff  thereupon 

became  a  passenger  on  said  railroad,  and  took  his  seat  in  the 
cars  of  the  defendant,  to  be  carried  to  

3.  The  defendant,  by  its  agents  and  servants,  not  regarding 

its  duty  as  such  common  carrier  of  passengers,  at on  the 

line  of  said  road,  and  before  reaching  ,  unlawfully  and 

with  force  and  violence  ejected  and  expelled  the  plaintiff  from 
said  cars  of  the  defendant,  and  refused  him  permission  to  ride 
farther  therein.' 

4.  :  By  reason  whereof  the  plaintiff  was  bruised  and  wounded,' 
and, greatly  delayed  in  his  business,  to  his  damage  in  the  sum 
of? 

No.  71. 

Against  Carrier  by  Water  for  Negligence  for  Careless  Loading. 

1.  The  plaintiff  complains  of  the  defendant  for  that  on  the 
day  of. ,  18...,  the  plaintiff,  at  defendant's  request,  de- 
livered to  him  the  following  goods,  viz. :  [describe  theni],  belong^i 
ing  to  plaintiff,  of  the  value  of  $ ,  to  be  by  him  securely 
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loaded  for  the  plaintiff  on  tlie  steamboat ,  then  lying  at 

the  port  of ,  for  transportation  from  to  ,  for 

a  reasonable  reward  to  be  paid  to  said  defendant. 

2.     The  defendant  did  not  securely  load  said  goods  on  said 
steamboat,  but  on  the  contrary  loaded  the  same  in  a  negligent, 

careless  manner,  whereby  they  were  greatly  injured  and 

cases  entirely  destroyed,  to  the  damage  of  plaintiff  in  the  sum 
of  I 

Common  counts.  It  has  been  held  in  ISTew  York,  in  an  action 
for  the  price  of  goods,  that  to  describe  the  property  simply  as 
"goods,"  without  in  any  way  describing  them,  is  sufficient.  Al- 
len V.  Patterson,  IIS.Y.,  476.  And  the  same  ruling  has  been 
.  had  in  California.  Abadie  v.  Carrillo,  32  Cah,  172.  Wilkins  v. 
Stedger,  22  Id.,  235.  Magee  v.  Kast,  49  Id.,  141.  The  codes  of 
New  York  and  California  contain  this  provision :  "It  shall  not 
be  necessary  to  set  forth  in  the  pleading  the  items  of  an  account 
therein  alleged,  but  he  shall  deliver  to  the  adverse  party,  within 
ten  days  after  demand  thereof  in  writing,  a  copy  of  the  account, 
which,  if  the  pleading  be  verified,  must  be  verified,"  etc.  The 
codes  of  Wisconsin,  Minnesota,  Colorado,  Nevada,  Florida,  and 
North  and  South  Carolina  contain  the  same  provision,  while  the 
cod^s  of  Nebraska,  Kansas,  Ohio,  Kentucky,  Indiana,  Missouri, 
and  Arkansas  contain  a  provision  that  "if  the  action,  counter- 
claim, or  set-off  is  founded  on  an  account,  note,  bill,  or  other 
written  instrument,  as  evidence  of  indebtedness,  a  copy  thereof 
must  be  attached  to  and  filed  with  the  pleading."  See  Bliss  on 
Code  Pleading,  §§  298-9. 

The  common  counts,  while  sufficient  to  sustain  a  judgment,  are 
not  sufficiently  definite  in  their  statement  of  facts  to  comply  with 
the  requirements  of  the  codes  of  the  states  last  named.  The 
facts  of  each  case  are  to  be  stated  aS  they  actually  exist,  and  not 
by  mere  formulas.  This  requires  a  particular  and  not  a  general 
statement.  The  common  counts,  therefore,  are  not  applicable  to 
this  state,  and  if  used,  and  objection  is  made,  are  subject  to  a 
motion  to  make  definite  and  certain. 


10 
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Wo.  72. 

For  Goods  Sold  and  Delivered. 

1.  The  plaintiff  complains  of  the  defendant  for  that  at  the 
times  stated  in  the  following  account  he  sold  and  delivered  to 
the  defendant,  at  his  request,  the  following  goods,  to- wit: 

C.  D.  to  A.  B.  Dr. 

March  1, 1879,  to  1,000  lbs.  brown  sugar,  at  9  cts.  per  lb.$  90.00 

April  1, 1879,  to  2,000  lbs.  Java  coffee,  at  30  cents. 600.00 

June  1,  1879,  to  200  sacks  flour,  at  $2.50  per  sack 500.00 


11190.00 
2.  The  prices  affixed  to  the  respective  items  in  said  account 
are  the  reasonable  prices  and  value  thereof,  and  said  gdods  are  of 
the  aggregate  value  of  $1,190,  no  part  of  which  has  been  paid. 
There  is  now  due  from  the  defendant  to  the  plaintiff  thereon  the 
sum  of  $ 

TSo.  73.  ' 

Work  and  Labor. 

1.  The  plaintiff  complains  of  the  defendant  for  that  on  the 
day  of ,  18...,  he  commenced  work  for  the  defend- 
ant, at  his  request,  as  [describe  character  of  services],  and  coritin- 
ued  in  his  employment  for  the  period  of  ...  months,  for  which 
the  defendant  promised  to  pay  him  the  sum  of  $ 

2.  'So  part  of  said  sum  has  been  paid,  and  there  is  now  due 
from  the  defendant  to  the  plaintiff  for  said  services  the  sum  of 
$......,  with  interest  from  the  day  of ,  18... 

BTo.  74. 

Implied  Contract. 

1.  The  plaintiff  complains  of  the  defendant  for  that  on  the 
day  of  ,  1,8...,  he  commenced  work  for  the  defend- 
ant, at  his  request,  as  [ J,  and  continued  in. 

his  employment  for  the  period  of  months,  for  which  ser- 
vices the  defendant  promised  to  pay  him,  on  demand,  such  sum 
as  they  were  reasonably  worth. 

2.  Such  services  were  reasonably  worth  the  sum  of  $ , 

and  on  the day  of  i ,  18...,  the  plaintiff  demanded  of 

the  defendant  the  payment  of  said  sum. 
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3.     No  part  of  the  same  has  been  paid,  and  there  is  now  due 
from  the  defendant  to  the  plaintiif  thereon  the  sum  of  $......, 

with  interest  from  the  day  of ,  18... 

Wo.  75. 

For  Services  as  Master. 

1.  The  plaintiff  complains  of  the  defendant  for  that  on  the 

day  of ,  18...,  the  plaintiff  entered  into  the  service  of 

the  defendant,  at  his  request,  as  master  of  the  steamboat , 

and  continued  in  his  employment  as  such  master  for  the  period 

of  months,  for  which  the  defendant  promised  to  pay  him 

the  sum  of  $ 

2.  ISTo  part  of  the  same  has  been  paid,  and  there  is  now  due 

from  the  defendant  to  the  plaintiff  thereon  the  sum  of  | , 

with  interest  from  the  day  of ,  18... 

No.  76. 

jBy  Father  for  Services  of  Minor  Son. 

1.  The  plaintiff  complains  of  the  defendant  for  that  on  the 
day  of  ,  18...,  one,  E.  F.,  commenced  work  for  de- 
fendant, at  his  request,  and  continued  in  his  employment  for  the 

period  of  months,  which  services  were  reasonably  worth 

the  sum  of  $ 

2.  Said  E.  E.,  at  the  time  of  performing  said  labor  for  de- 
fendant, was-  but  sixteen  years  of  age,  and  the  plaintiff  is  the 
father  of  said  E.  F.,  and  is  entitled  to  recover  for  said  services. 

3.  No  part  of  said  debt  has  been  paid,  and  there  is  now  due 

from  the  defendant  to  the  plaintiff  thereon  the  sum  of  $ , 

with  interest  from  the  day  of  ,  18... 

Wo.  77. 
By  Publisher  of  Newspaper  for  Advertising. 

1.  The  plaintiff  complains  of  the  defendant  for  that  at  the 
time  hereinafter  mentioned  the  plaintiff'  was  and  now  is  the  pro- 
prietor of  a  newspaper  called  the  ,  published  at 

2.  On  the  day  of  ,  18...,  the  plaintiff,  at  the  de- 
fendant's request,  published  in  said  newspaper squares  of 

advertisements  for  the  defendant,  which  advertisements  were,  on 
the  like  request,  continued  in  said  newspaper  for  the  period  of 
months. 
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3.     Said  advertising  was  reasonably  worth  the  sum  of  $ , 

no  part  of  which  has  been  paid. 

So.  78. 

For  the  Value  of  Services  and  Material. 

1.  The  plaintiff  complains  of  the  defendant  for  that  on  and 

between  the day  of ,  18...,  and  the day  of ..., 

18...,  the  plaintiff,  at  defendant's  request,  furnished  the  material 
and  repaired  defendant's  barn,  situate  in  the  town  of 

2.  Plaintiff  furnished  to  repair  said  barn: 

4  M  shingles,  at  |4  per  M.... $16  00 

,16  pounds  of  shingle  nails,  at  6i  cents  per  Hb 1  00 

Plaintiff"  performed  four  days'  labor,  at  |3  per  day 12  00 


$29  00 

3.     That  said  services  and  materials  were  reasonably  worth 

the  sum  of  $29.     'So  part  thereof  has  been  paid,  and  there  is 

now  due  from  the  defendant  to  the  plaintiff  thereon  the  sum  of 


No.  79. 

For  Services  and  Material  at  a  Price  Agreed  Upon. 

1.  [J.S  in  preceding  form.'] 

2.  Plaintiff  furnished  to  repair  said  barn  4  M  shingles,  at 
$4  per  M;  16  pounds  of  shingle  nails,  at  6^  cents  per  pound; 
and  performed  four  days'  labor,  at  $3  per  day,  amounting  in  the 
aggregate  to  the  sum  of  $29,  which  sum  the  defendant  promised 
to  pay  plaintiff.  'No  part  of  the  same  has  been  paid,  and  there 
is  now  due  from  the  defendant  to  the  plaintiff  thereon  the  sum 
of$ 

No.  80. 

For  Passenger  Fare. 

1.  The  plaintiff  complains  of  the  defendant  for  that  on  the 

day  of ,  18...,  the  plaintiff,  at    defendant's   request, 

conveyed  him   on  the  steamboat .; ,from to  ..^ , 

for  which  said  defendant  promised  to  pay  plaintiff  the  sum  of 
$ 

2.  No  part  of  said  sum  has  been  paid,  and  there  is  now  due 
from  the  defendant  to  the  plaintiff  thereon  the  sum  of  $ 
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Wo.  81. 

As  Agent. 

1.  The  plaintiff  complains  of  the  defendant  for  that  on  the 
daybf ,18...,  the  plaintiff  entered  into  the  service  of  de- 
fendant at  his  request  as  agent  [^state  nature  of  duties'],  and  con- 
tinned  in  his  employment  for  the  period  of months,  for 

which  the  defendant  promised  to  pay  him  the  sum  of  $ 

2.  No  part  of  said  sum  has  been  paid,  and  there  is  now  due 

from  the  defendant  to  the  plaintiff  thereon  the  sum  of  | ,  with 

interest  from  the day  of ,  18... 

No.  82. 
Factor,  Broker,  or  Agent,  to  be  paid  by  Commissions. 

1.  The  plaintiff'  complains  of  the  defendant  for  that  on  the 

day  of ,  18...,  the  plaintiff  entered  into  the  service  of  the 

defendant,  at  his  request,  as  agent,  to  sell  and  dispose  of  certain 

goods  of  about  the  value  of  $ ,  then  in  a  store-room  in  the 

town  of ,  for  which  the  defendant  agreed  to  pay  plaintiff 

the  sum  of  $ 

2.  The  plaintiff  sold  said  goods  for  the  benefit  of  the  defend- 
ant, and  has  duly  performed  all  the  conditions  of  said  contract 
on  his  part  to  be  performed. 

3.  The  defendant  has  not  paid  said  sum  nor  any  part  thereof, 
and  there  is  now  due  from  the  defendant  to  the  plaintiff  thereon 
the  sum  of  $ ,  with  interest  from  the day  of ,18... 

Wo.  83. 

For  Services  as  an  Attorney. 

1.  The  plaintiff  complains  of  the  defendant  for  that  on  the 

day  of ,  18...,  the  plaintiff,  at  the  defendant's  request, 

commenced  an  action  in  the court  of county  in  favor 

of  the  defendant,  and  against  one,  ,  and  prosecuted  the 

suit  to  final  judgment,  for  which  the  defendant  agreed  to  pay 
plaintiff  the  sum  of  $ ,  no  part  of  which  has  been  paid. 

2.  There  is  now  due  from  the  defendant  to  the  plaintiff  for 

said  services  the  sum  of  $ ,with  interest  from  the day  of 

,18... 


150  PLEADING  AND   PRACTICE. 

BTo.  84. 

Ser\vices  as  Teacher. 

1.  The  plaintiff  complains  of  the  defendant  for  that  on  the 

day  of ,18...,  the  plaintiff,  at  the  defendant's  request, 

commenced  to  teach  the  common  school  of  said  district  and  con- 
tinued to  teach  said  school  for  the  period  of months,  for 

which  said  defendant  agreed  to  pay  him  the  sum  of  $ per 

month,  amounting  in  all  to  the  sum  of  $ 

2.  Ifo  part  thereof  has  been  paid,  and  there  is  now  due 
from  the  defendant  to  the  plaintiff  for  said  services  the  sum  of 
f ,  with  interest  from  the  day  of  .; ,  18... 

So.  S5. 

As  Physician  or  Surgeon. 

1.  The  plaintiff  complains  of  the  defendant  for  that  on  the 

day  of ,  18 . . . ,  the  plaintiff,  at  defendant's  request,  [am- 

putated  the  left  arm  of ..],  for  which  the  defendant  agreed  to 

pay  plaintiff  the  sum  of  $ 

2.  ITo  part  of  the  same  has  been  paid,  and  there  is  now  due 
from  the  defendant  to  the  plaintiff,  for  such  services,  the  sum  of 
$ ,  with  interest  from  the  dayof .,  18... 

If  several  visits  have  been  made  the  action  may  be  brought 
on  the  account. 

BTo.  86. 
For  Board  and  Lodging. 

1.  The  plaintiff  complains  of  the  defendant  for  that  on  the 

day  of ,  18...,  the  plaintiff  commenced  to  board  and 

lodge  the  defendant  at  his  request,  and  continued  the  same  until 

the day  of ,  18...,  for  which  the  defendant  agreed  to 

pay  the  plaintiff  the  sum  of  $ per  week,  amounting  in  the 

aggregate  to  the  sum  of  $ 

2.  No  part  thereof  has  been  paid,  and  there  is  now  due  from 
the  defendant  to  the  plaintiff  thereon  the  sum  of  | ,  with  in- 
terest from  the day  of ....,  18... 

[^This  may  be  stated  in  the  form  of  an  account.'] 
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No,  87. 
For  Injury  to  Household  Furniture. 

1.  The  plaintiff  complains  of  the  defendant  for  that  on  the 

day  of ,  18...,  the  plaintiff  let  to  hire  and  delivered 

to  the  defendant  at  his  request  the  following  household  goods. 

[describe  therri],  to  be  used  by  the  defendant  in  ,  in  the 

town  of ,  from  said  date  until  the day  of ,  18..., 

the  defendant  to  carefully  use  said  furniture,  and  re-deliver  the 
same  to  the  plaintiff  at  the  expiration  of  the  term  of  hiring,  in 
as  good  condition  as  when  received,  ordinary  wear  excepted. 

2.  The  plaintiff  further  alleges  that  at  the  expiration  of  the 
time  for  which  defendant  had  hired  said  goods,  said  defendant 
had  failed  to  carefully  use  the  same,  but  had  broken  and  defaced 
[state  what  articles^,  said  injuries  being  in  excess  of  ordinary  wear, 

whereby  plaintiff  has  sustained  damages  in  the  sum  of  $ ,  no 

part  of  which  has  been  paid. 

No.  88. 
For  Feed  and  Stabling. 

1.  The  plaintiff  complains  of  the  defendant  for  that  on  the 

day  of  ,  18...,  the  plaintiff,  at  defendant's  request, 

provided  feed,  stabling,  care,  and  attendance  for horses  be- 
longing to  the  defendant,'  and  continued  to  furnish  the  same  un- 
til the daj^  of ,  18...,  for  which  the  defendant  prom- 
ised to  pay  the  plaintiff  the  sum  of  $ per  week,  amounting 

in  the  aggregate  to  the  sum  of  $ 

2.  No   part  thereof  has   been   paid.      There   is    now   due 

thereon  from  the  defendant  to  the  plaintiff  the  sum  of  | , 

with  interest  from  the day  of ,  18... 

No.  89. 

For  Herding  or  Pasturing  Stock. 

1.     The  plaintiff  complains  of  the  defendant  for  that  he  is 

indebted  to  the  plaintiff  for  herding  [or  pasturing'}  head  of 

cattle  from  the day  of ....!... .,18...,  to  the day  of , 

18...,  which  services  were  rendered  by  plaintiff  for  defendant  at 
bis  request,  and  for  which  he  agreed  to  pay  plaintiff  the  sum  of 
$ per  month,  amounting  in  the  aggregate  to  the  sum  of  $ 
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2.     No  part  of  which  has  been  paid,  and  there  is  now  due 

thereon  from  the  defendant  to  the  plaintiff  the  sum  of  $ , 

with  interest  from  the  ......  day  of ,18... 

No.  90. 

For  Crop  of  Grain  or  Grass. 

1.  The  plaintiff  complains  of  the  defendant  for  that  he  is  in- 
debted to  the  plaintiff  for  forty  acres  of  corn  sold  and  delivered 

by  plaintiff  to  defendant  on  or  about  the day  of ,  18 . . . , 

for  which  defendant  agreed  to  pay  plaintiff  the  sum  of  $ >  per 

acre,  amounting  in  the  aggregate  to  the  sum  of  $ 

2.  No  -part  thereof  has  been  paid,  and  there  is  now  due  from 
the  defendant  to  the  plaintiff  thereon  the  sum  of  $ ,  with  in- 
terest from  the day  of ,  18... 

No.  91. 

For  Goods  Delivered  to  a  Third  Person. 

1.  The  plaintiff  complains  of  the  defendant  for  that  on  or 
about  the day  of ,  18...,  the  plaintiff  sold  to  the  de- 
fendant the  following  goods :  [copydccouni'],  for  which  the  defend- 
ant agreed  to  pay  plaintiff -the  sum  of  $ 

2.  At  the  special  instance  and  request  of  said  defendant,  said 
goods  were  delivered  to  E.  F. 

3.  No  part  thereof  has  been  paid,  and  there  is  now  due  from 
defendant  to  plaintiff  upon  said  account  the  sum  of  $ 

No.  92. 

For  Money  Lottned. 

1.  The  plaintiff .  complains  of  the  defendant  for  that  he  is  in- 
debted to  plaintiff  in  the  sum  of  $.,..,.  for  so  much  money  loaned 

on  the day  of  ..........  18...,  by  plaintiff  to  defendant  at  his, 

request,  which  sum  said  defendant  agreed  to  pay  on  the day 

of ,18... 

2.  No  part  thereof  has  been  paid,  and  there  is  now  due  from 

the  defendant  to  the  plaintiff  thereon  the  sum  of  $ ,  with 

interest  from  the  day  of ,  18... 
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No.  93. 

For  Money  Had  and  Received. 

1.  The  plaintiflF  complains  of  the  defendant  for  that  he  is  in- 
debted to  plaintiff  in  the  sum  of  $ ,  for  so  much  money  re- 
ceived from  B.  F.,  on  the day  of ,  18...,  to  and  for 

the  use  of  said  plaintiff,  which  sum  was  then  due  and  payable. 

2.  Said  defendant  has  not  paid  the  same  nor  any  part  thereof, 
and  there  is  due  from  the  defendant  to  the  plaintiff  thereon  the 
sum  of  $ ,  with  interest  from  the day  of ,  18... 

No.  94. 

For  Money  Paid  Out  and  Expended. 

1.  The  plaintiiT  complains  of  the  defendant  for  that  on  the 

day  of ,  18...,  he  paid  to  one,  E.  F.,  to  and  for  the 

use  of  said  defendant,  and  at  his  request,  the  sum  of  $ ,  which 

sum  the  defendant  agreed  to  pay  to  plaintiff. 

2.  No  part  of  the  same  has  been  paid,  and  there  is  now  due 

from  the  defendant  to  the  plaintiff"  thereon  the  sum  of  $ , 

with  interest  from  the  day  of ,  18... 

No.  95. 

To  Recover  Interest. 

.  1.  The  plaintiff  complains  of  the  defendant  for  that  he  is  in- 
debted to  the  plaintiff  in  the  sum  of  $ ,  for  the  IJirst]  install- 
ment of  interest  now  due  on  a  certain  promissory  note,  executed 

and  delivered  by  the  defendant  to  the  plaintiff  on  the day  of 

,  18...,  for  the  sum  of  $ ,  with  interest  at ...  per  cent, 

payable  annually. 

2.     No  part  of  said  interest  has  been  paid,  and  there  is  now 

due  thereon  from  the  defendant  to  plaintiff"  the  sum  of  $ 

A  copy  of  said  note  is  hereto  attached. 

No.  96. 

For  Use  and  Oeeupaiion. 

1.  The  plaintiff  complains  of  the  defendant  for  that  he,  with 
plaintiff's  permission,  and  as  his  tenant,  used  and  occupied  [de- 
scribe premises']  belonging  to  plaintiff",  for months,  commenc- 
ing on  the  day  of ,  18...,  the  rental  value  of  said  prem- 
ises being  the  sum  of  | per  month. 
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2.     No  part  of  said  rent  has  been  paid,  and  there  is  now  due 

from  the  defendant  to  the  plaintiff  thereon  the  sum  6f  $ , 

with  interest  from  the day  of. ,  18...' 

No.  97. 
Lessor  v.  Lessee. 

1.  The  plaintiff  complain-s  of  the  defendant  for  that  on  the 

day  of.... ,  18...,  the  plaintiff,  by  an  oral  agreement, 

leased  to  the  defendant  for  the  period  of  one  year  from  that 
date  the  following  described  premises,  viz.:  \lot  S,  in  block  ...,  in 
the  city  of  Oma^a,  Nebraska,  with  the  buildings  and  ■  appurtenances 
thereon^'],  for  which  the  defendant  agreed  to  pay  plaintiff,  as  rent 
for  the  same,  the  sum  of  $ per  annum. 

2.  The  defendant  entered  upon  and  retained  possession  of 
said  premises  under  said  lease,  but  has  failed  to  pay  the  rent. 

3.  No  part  of  the  same  has  been  paid,  and  there  is  now  due 

from  the  defendant  to  the  plaintiff  thereon  the  sum  of  $ , 

with  interest  from  the day  of ,  18... 

No.  98. 

For  Money  Due  ore  a  Sale  of  Real  Estate. 

1.  The  plaintiff  complains  of  the  defendant  for  that  he  is 
indebted  to  the  plaintiff  for  the  following  described  real  estate; 
to-wit:  [the  N.  E.  quarter  of  section  two,  in  township  12  N.,  of  R. 
IJ^  E.  of  6  P.  M.'],  sold  and  conveyed  by  plaintiff  to  the  defend- 
ant on  the day  of ,  18...,  for  which  he  agreed  to  ,pay 

to  plaintiff  the  sum  of  % ,  at  that  date. 

2.  No  part  thereof  has  been  paid,  and  there  is  now  due  from 

the  defendant  to  the,  plaintiff  thereon  the  sum  of  $ ,  with 

interest  from  the day  of ,  18... 

Mo.  90. 

For  Fixtures. 

1.  The  plaintiff'  complains  of  the  defendant  for 'that  he  is 
indebted  to  the  plaintiff  for  the  following  fixtures   erected  by 

'  To  authorize  a  recovery  in  this  form  of  action  the  defendaut  must  occupy  as  tenant. 
If  he  hold  adversely  the  action  cannot  he  maintained. 

^AX  common  law  It  was  unnecessary  to  describe  the  premises,  hut  under  the  code  the 
premises  should  be  described,  otherwise  the  petition  will  be  subject  to  a  motion  to 
make  definite  and  certain. 
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plaintiff  on  \describe  fixtures],  which  plaintiff  sold  and  delivfered 
up  to  the  defendant  at  his  request,  and  for  which  defendant 

agreed  to  paj^  plaintiff  the  sum  of  $ 

2.     No  part  of  the  same. has  been  paid,  and  there  is  now  due 

the  plaintiff  from  the  defendant  thereon  the  sum  of  $ ,  with 

interest  from  the day  of ,  18... 

Ho.  100. 

For  Hire  of  Horses,  etc.^ 

1.  The  plaintiff  complains  of  the  defendant  for  that  he  is 
indebted  to  plaintiff  for  the  use  and  hire  of  ...  horses  belonging 
to  plaintiff,  which  were  let  and  hired  to  the  defendant  at  his  re- 
quest, from  the day  of ,  18...,  to  the day  of , 

18...,  for  which  he  agreed  to  pay  to  plaintiff  the  sum  of  $ 

2.  No  part  thereof  has  been  paid,  and  there  is  now  due  from 

the  defendant  to  the  plaintiff  thereon  the  sum  of  $ ,  with 

interest  from  the day  of ,  18... 

TSo.  101. 
On  an  Account  Stated. 

1.  The  plaintiff  complains  of  the  defendant  for  that  an  ac- 
count was  stated  between  the  plaintiff  and  defendant  on  the 

day  of ,  18...,  upon  which  there  was  found  to  be  due 

from  the  defendant  to  the  plaintiff  the  sum  of  $ ,  which 

sum  the  defendant  agreed  to  pay  to  plaintiff. 

2.  No  part  thereof  has  been  paid,  and  there  is  due  from 

the  defendant  to  the  plaintiff  thereon  the  sum  of  $ ,  with 

interest  from  the day  of ,  18... 

TSo.  102. 

To  Correct  an  Account  Stated  and  for  Judgment  on  the  Account  as  Corrected. 

1.  [As  in  No.  101.'] 

2.  Since  the  statement  of  said  account  the  plaintiff  has  dis- 
covered the  following  errors  therein,  of  which  he  was  wholly 

ignorant  at  the  time  of  said  settlement,  viz.:  [$ loaned  by  , 

plaintiff  to  defendant  on  or  about'  the  day  of ,18...], 

which  by  mistake  was  wholly  omitted  from  said  account. 

'  If  several  distinct  charges  are  made  state  the  action  in  the  form  of  an  account. 
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3.  On  the  day  of. ...,  18...,  the  plaintiff  discovered 

said  mistake,  and  immediately  thereafter  requested  defendant  to 
correct  the  same,  and  to  re-state  said  account,  which  he  refused 
to  do. 

4.  Said  account  should  be  corrected  as  above  set  forth,  and 
the  balance  thereon  in  favor  of  the  plaintiff  should  be  the  sum 
of  $ ,  instead  of  the  sum  of  $ ,  as  in  said  stated  account. 

5.  The  plaintiff  therefore  prays  that  the  errors  and  mistakes 
above  set  forth  in  stating  said  account  may  be  corrected,  and 
that  he  may  have  judgment  against  the  defendant  upon  said 

account  as  corrected  for  the  sum  of  $ ,  with  interest  from 

the day  of ,18... 

No.  103. 

By  Assignee  of  Lender  v:  Borrower, 

1.  The  plaintiff  complains  of  the   defendant  for  that  one, 

E.  F.,  on  the day  of ,  18...,  loaned  to  the  defendant 

at  his  request  the  sum  of  $ ,  which  he  agreed  to  repay  to 

said  E.  E.  on  or  before  the of ....,  18... 

2.  On  the day  of ,  18...,  said  debt  was  duly  as- 
signed to  the  plaintiff,  of  which  the  defendant  was  then  duly' 
notified. 

3.  l^o  part  of  the  same  has  been  paid,  and  there  is  due  from 

the  defendant  to  the  plaintiff  thereon  the  sum  of  $ ,  with 

interest  from  the day  of ,18....    . 

TSo.  104. 
Maker  v.  Payee  of  Accommodation  Note. 

1.  The  plaintiff  complains  of  the  defendant  for  that  on  the 

day  of ,  18...,  the  plaintiff  executed  and  delivered  to 

the  defendant  a  promissory  note,  of  which  the  following  is  a 
copy. 

{^Go-py  note.] 

2.  On  the day  of ..,  18...,  said  defendant  indorsed 

and  delivered  said  note  to .'..,  who  on  the  maturity  thereof 

brought  suit  thereon  and  recovered  the  amount  thereof  against 
the  plaintiff,  which  he  was  compelled  to  pay. 

3.  Plaintiff  alleges  that  he  was  a  mere  surety  on  said  nojte, 
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and  received  no  consideration  for  the  same,  and  that  [i/ie  payee] 
is  the  principal  debtor  therein. 

4.     No  part  thereof  has  been  paid  to  plaintiff,  and  there  is  due 

from  the  defendant  to  the  plaintiff  thereon  the  sum  of  $ , 

with  interest  from  the day  of ,  18... 

TSo.  105. 
To  Recover  Price  of  Personal  Property. 

1.  The  plaintiff  complains  of  the  defendant  for  that  on  the 

day  of ,  18...,  the  plaintiff  sold  and  delivered  to  the 

defendant  at  his  request  [one  yoke' of  oxen],  for  which  he  agreed 

to  pay  plaintiff' on  or  before  the day  of ,18...,  the  sum 

of$ 

2.  No  part  of  the  same  has  heen  paid,  and  there  is  now  due 

from  the  defendant  to  the  plaintiff  thereon  the  sum  of  $ , 

with  interest  from  the day  of ,  18... 

Wo.  106. 

'  Implied  Agreement  to  Pay   Value. 

1.  The  plaintiff  complains  of  the  defendant  for  that  on  the 

day  of *,  18...,  the  plaintiff  sold  and  delivered  to  the 

defendant  at  his  request  \on(,  two-horse  lumber  wagon],  for  which 
the  defendant  agreed  to  pay  the  fair  value  thereof. 

2.  The  fair  market  value  of  said  wagon  was  the  suni  of 


3.     No  part  of  the  same  has  been  paid,  and  there  is  now  due 

from  the  defendant  to  the  plaintiff  thereon  the  sum  of  $ , 

with  interest  from  the day  of ,  18... 

Wo.  107. 
For  Refusing  to  Receive  and  Pay  for  Goods  Purchased. 

1.  The  plaintiff  complains  of  the  defendant  for  that  on  the 
day  of ,18...,  the  defendant  purchased  from  the  plain- 
tiff the  following  goods :  [describe  them],  for  an  agreed  price  of 

$,.'. [If  the  price  is  $50,  or  exceeds  that  sum,  the  plaintiff  must 

allege  either  that  the  contract  is  in  writing  and  signed  by  the  defendant, 
or  that  defendant  has  accepted  a  portion  of  the  goods,  or  paid  a  por- 
tion of  the  purchase  money.     G.  S.,  393.] 

2.  The  plaintiff  has  duly  performed  all  the  conditions  of  said 
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contract  on  his  part  to  be  performed,  and  has  tendered  said 
goods  to  the  defendant,  and  demanded  payment  of  the  saime;, 
which  was  refused. 

3.     Said  goods  are  ready  to  be  delivered  to  d,efendant.     There 
is  due  from  the  defendant  to  the  plaintiff  thereon  the  sum  of 


liTo.  108. 
Property  Purchased  on  Condition. 

1.  The  plaintiff  complains  of  the  defendant  for  that  on  the 

day  of ,  18...,  the  plaintiff  sold  to  the  defendant  at 

his  request  [one  yoke  of  oxen],  for  the  sum  of  $ ,  upon  con- 
dition that  said  defendant  should  take  said  oxen  on  trial,  to  be 

returned  to  plaintiff  by  6  o'clock  t.M.  on  the day  of , 

18...,  or  the  defendant  to  pay  plaintiff  said  sum  of  $ 

2.  In  pursuance  of  said  agreement  defendant  obtained  pos- 
session of  said  oxen  from  plaintiff,  but  did  not  return,  nor  offer 
to  return,  the  same  at  the  time  specified. 

3.  He  has  not  paid  said  sum  nor  any  part  thereof,  and  there 
is  now.  due  from  the  defendant  to  plaintiff  thereon  the  sum  of 
^ ,  with  interest  from  the day  of ,  18... 

No.  109. 

For  Contribution. 

1.  The  plaintiff  complains  of  the  defendant  for  that  on  the 
day  of ,18...,  one, ,  with  the  plaintiff  and  defend- 
ant as  sureties,  made  and  delivered  to  a  promissory  note, 

of  which  the  foUov/ing  is  a  copy : 

[Copy  note.'] 

2.  At  the  maturity  of  said  note  the  principal  debtor  thereon 
had  become  insolvent,  and  the  plaintiff,  as  one  of  the  sureties, 
was  compelled  to  pay  the  whole  amount  of  said  note,  amount 
ing  to  the  sum  of  $ 

3.  On  the day  of.. ,  18..., the  plaintiff  requested  the 

defendant  to  pay  him  the  sum  of  $ ,  as  his  contributive 

share  of  said  note,  which  he  refused  to  pay. 

4.  The  defendant  is  indebted  to  plaintiff  in  the  sum  of 
$ ,  as  his  contributive  share  thereof. 
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6.  -No  part  of  said  sum  has  been  paid,  and  there  is  now  due 
from  the  defendant  to  the  plaintiff  thereon  the  sum  of  $ 

Wo.  110. 

Building  Contract. 

1.  The  plaintiff  complains  of  the  defendant  for  that  on  the 

day  of ,  18...,  the  plaintiff  and  defendant  entered  into 

the  following  agreement: 

\_Copy  agreemenf] 

2.  The  plaintiff  duly  performed  all  the  conditions  of  said 
agreement  on  his  part  to  be  performed. 

3.  The  defendant  has  not  performed  said  contract  in  this : 
[state  in  what  the  failure  or  defect  consists.]  [If  objection  is  made  to 
the  residue  of  the  work,  say]  The  residue  of  the  work  was  per- 
formed in  so  unskillful  and  unworkmanlike  a  manner  as  to  be 
of  no  value,  to  the  plaintiff's  damage  in  the  sum  of  $ 

Wo.  111. 

By  Contractor  on  Modified  Contract,  with  Charge  for  Extra  Work. 

1.  \_As  in  preceding  form.] 

2.  On  the day  of ,  18...,  at  the  defendant's  request, 

said  contract  was  modified  in  the ,  following  particulars,  viz.: 
[state  modifications],  for  which  the  defendant  promised  to  pay 
the  plaintiff  the  reasonable  value  in  addition  to  the  sum  stated 
in  the  contract, 

3.  The  plaintiff  has  duly  performed  all  the  conditions  of 
said  contract  as  modified  on  his  part  to  be  performed. 

4.  The  reasonable  value  of  the  extra  work  done  by  plaintiff 

in  addition  to  the  price  fixed  in  said  contract  is  the  sum  of  $ , 

making  an  aggregate  of  $ 

Second  cause  of  action.     1.     Between   the day  of , 

18...,  and  the day  of ,  18...,  the  plaintiff  furnished 

materials  and  performed  other  labor  for  the  defendant,  at  his 
request,  as  follows :  [give  itemized  statement  of  labor  performed  and 
materials  furnished],  for  which  the  defendant  promised  to  pay 
plaintiff  a  reasonable  price. 

2,     A  reasonable  price,  for  the  same  is  the  sum  of  $ , 

which  is  now  due,  etc. 

5.  No  part  thereof  has  been  paid,  and  there  is  now  due  from 
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the  defendant  to  the  plaintiff  thereon  the  sum  of  $ ,  with  in- 
terest from  the day  of ,  18... 

ITo.  -112. 
Against  Contractor  for  notComplettng,  with  Damages  for  Loss  of  Rent. 

>   1.     [As  inform  111.'] 

2.  The  plaintiff  has  duly  performed  all  the  conditions  of  said 
contract  on  his  part  to  be  performed. 

3.  The  defendant  inclosed  said  building,  but  has  neglected  to 
finish  the  same,  although  the  time  for  the  completion  of  said 
building  expired  on  the day  of ,  18... 

4.  On  the day  of ,  18...,  the  plaintiff  leased  said 

building  to for  the  term  of years,  at  a  yearly  rent  of 

$ ,  of  which  the  defendant  was  duly  notified. 

5.  The  plaintiff  has  been  unable  to  give  said possession 

of  said  building  by  reason  of  the  defendant's  failure  to  perform 
his  contract,  and  has  thereby  lost  the  benefits  of  said  lease,  to 
his  damage  in  the  sum  of  $ ,  no  part  of  which  has  been  paid. 

ITo.    113. 

Purchaser  v.  Seller. 

1.  The  plaintiff  complains  of  the  defendant  for  that  on  the 
day  of ,  18...,  the  defendant  sold  to  plaintiff  the  fol- 
lowing property,  to- wit:  [one  hundred  head  of  fat  three-year-old 

steers],  for  the  sum  of  $ ,'the  plaintiff  paying  the  defendant 

thereon,  at  the  time  he  purchased  the  same,  the  sum  of  $ , 

the  balance  to  be  paid  on  the  delivery  of  said  cattle  to  plaintiff 
on  the day  of ,  18... 

2.  The  plaintiff  has  duly  performed  all  the  conditions  of 
said  agreement  on  his  part  to  be  performed,  and  has  at  all  times 
been  ready  to  accept  said  cattle  and  pay  the  balance  due  thereon. 

3.  The  defendant  has  wholly  neglected  and  refused  to  deliver 
the  same  to  plaintiff,  and  to  comply  with  the  conditions  of  said 
contract,  to  the  damage  of  the  plaintiff  in  the  sum  of  $ 

BTo.  114. 

Seller  v.  Purchaser. 

1.  The  plaintiff  complains  of  the  defendant  for  that  on  the 
day  of ,  18...,  the  plaintiff  sold  to  defendant  the  foU 
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lowing  property,  to-wit:  \_descnhe  fi],  for  the  sum  of  $ ,  the 

defendant  paying  plaintiff,  at  the  time  he  purchased  the  same, 

the  sum  of  $ ,  the  balance  to  be  paid  on  the  delivery  of  said 

property. 

2.  The  defendant  refused  to  receive  said  property  or  to  pay  the 
balance  due  thereon,  although  the  plaintiff  has  duly  performed 
all  the  conditions  of  said  contract  on  his  part  to  be  performed, 
and  has  offered  and  is  at  all  times  ready  to  deliver  said  property 
to  defendant  whenever  he  vs^ill  receive  the  same. 

3.  The  plaintiff  has  sustained  damages  in  the  premises  in  the 
sum  of  $ ,  no  part  of  which  has  been  paid. 

Wo.  115. 

For  Deficiency  on  a  Re-sale  A 

1.  The  plaintiff  complains  of  the  defendant  for  that  on  the 

day  of ,  18...,  the  plaintiff  offered  at  public  sale,  at 

the in county,  the  following  described  property, 

viz. :  [describe  it'\,  sold  under  an  execution  issued  on  a  judg- 
ment in  favor  of and  against ,  and  that  said  defend- 
ant purchased  said  property  at  said  sale  for  the  sum  of  $ 

2.  On  the day  of ,  18...,  the   plaintiff   tendered 

said  property  to  defendant  and  demanded  payment  therefor, 
but  the  defendant  refused  to  receive  said  property  or  to  pay  for 
the  same  or  any  part  thereof,  although  plaintiff  was  at  all  times 
ready  to  deliver  the  same  to  the  defendant. 

3.  On  the day  of ,  18 ...,  the  plaintiff,  after  due  no- 
tice to  the  defendant  of  the  time  and  place  of  re-sale,  re-sold 
said  property  at  public  auction  for  the  sum  of  $ 

4.  The  expenses  of  such  re-sale  amount  to  the  sum  of  $ , 

and  the  deficiency  on  such  re-sale  is  the  sum  of.$ Ifo  part 

thereof  has  been  paid,  and  there  is  now  due  from  the  defendant 
to  the  plaintiff  thereon  the  sum  of  $ 

Wo.  116, 

By  Manufacturer  for  Goods  Manufactured  to  Order  but  not  Accepted. 

1.  The  plaintiff  complains  of  the  defendant  for  that  on  the 
day  of ,  18...,  the  plaintiff,  at  the  defendant's  re- 
quest, manufactured  for  him  ., ,  for  which  the  defendant 

>  See  2  Kent  Com.,  504.    J- ■nes  v.  I^ull,  9 'S eh.,  25i. 
11 
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agreed    to  pay   plaintiff  the   sum   of   $ upon   delivery 

thereof. 

,  2.  On  the day  of ,  18...,  the  plaintiff  offered  to  de- 
liver said  goods  to  defendant,  and  is  ready  at  all  times  to  deliver 
the  same,  and  has  duly  performed  all  the  conditions  of  said  con- 
tract on  his  part,  hut  said  defendant  refused  and  still  refuses  to 
receive  said  goods  or  to  pay,  for  the  same.  There  is  now  due 
from  the  defendant  thereon  the  sum  of  $ 

No.  117. 

By  Purchaser  of  Good-will  against  Seller  for  Breach  of  Contract. 

1.  The  plaintiff  complains  of  the  defendant  for  that  on  the 

day  of ,  18...,  the  defendant  was,  and  for  a  longtime 

prior  thereto  had  heen,  engaged  in  the  business  of ,  in  the 

town  of ,  in county,  and  on  said  day  said  defend- 
ant, in  consideration  that  the  plaintiff  would  purchase  said 

and  the  good-will  of  said  business  for  the  sum  of  $ ,  said  de- 
fendant agi;eed  with  the  plaintiff  that  he  would  not,  by  himself 
or  another,  set  up  or  carry  on  the  business  of ..in  said  town. 

2.  Relying  upon  said  promises  of  the  defendant,  the  plaintiff 

purchased  said and  the  good-will  of  said  business  for  said 

sum  of  $...!.. 

3.  The  plaintiff  has  duly  performed  all  the  conditions  of  said 
contract  on  his  part  to  be  performed. 

4.  On  the day  of ,  18...,  said  defendant  set  up  and 

has  since  carried  on  the  business  of in  said  tpwn  of , 

to, the  damage-of  plaintiff  in  the  sum  of  | 

INSURANCE.' 

BTo.  118. 
On  River  Policy. 

1.     The  plaintiff  complains  of  the  defendant  for  that  on,  the 

day  of ,  18...,  the  plaintiff  was  the  owner  of  the 

steamboat  Belle,  then   lying  at  the  port  of  Omaha,  and  the 

insurance  company,  duly  incorporated  under  the  laws  of 

the  state  of ,  with  power  to  insure  against  perils  of  navi- 
gation, in  consideration  of  a  premium  therefor  paid  to  them  by 

'  a  Greenleaf  Ev.,  §  376,  note  1. 
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the  plaintiif  on  said  day,  made  and  delivered  to  plaintiff  a  pol- 
icy of  insurance  upon  said  steamboat  for  a  voyage  or  trip  down 
the  Missouri  river  to  the  city  of  Atchison,  in  the  state  of  Kan- 
sas, and  at  and  from  said  city  of  Atchison  to  the  port  of  Omaha, 
and  thereby  promised  to  insure,  and  did  insure,  for  said  plain- 
tiff $ upon  said  steamboat  for  said  voyage  or  trip  against 

the  perils  of  said  river.    A  copy  of  said  pqlicy  is  hereto  attached. 

2.  The  plaintiff  avers  that  said  steamboat  did,  on  the  

day  of ,  18...,  depart  on  the  voyage  described  in  said  pol- 
icy, and  while  proceeding  therein,  and  while  said  policy  was  in 
full  force,  was  by  the  perils  of  the  said  river  wrecked  and  totally 
lost. 

3.  Said  steamboat  was,  at  the  time  said  loss  occurred,  of  the 
value  of  $ 

4.  On  the  day  of ,  18...,  plaintiff  furnished  the 

defendant  with  proof  of  loss  and  his  interest  in  said  boat,  and 
has  duly  performed  all  the  conditions  of  said  policy  on  his  part 
to  be  performed. 

5.  Said  defendant  has  not  paid  said  loss,  nor  any  part  thereof, 
and  there  is  now  due  from  the  defendant  to  the  plaintiff  thereon 
the  sum  of  $ ,  with  interest  from  the day  of ,  18... 

In  case  the  insurance  is  upon  the  cargo  against  the  perils  of 
navigation,  the  petition  can  readily  be  changed. 

No  recovery  can  be  had  until  the  proof  is  made.  MeCann  v. 
jEtna  Insurance  Co.,  3  ISTeb.,  198.  If  no  objection  is  made  by  the 
company  to  the  form  of  the  proof  of  loss,  it  will  be  waived. 
Jjippoldv.  Insurance  Co.,  Id.,  391. 

No.  119. 

Loss  of  Cargo  by  Fire. 

1.     The  plaintiff  complains  of  the  defendant  for  that  on  the 

day  of ,  18...,  the  steamboat  Belle  was  lying  at  the 

port  of  Omaha,  and  the  plaintiff  was  the  owner  of  the  cargo  [or 
certain  goods]  then  laden  on  board  said  vessel,  and  the  defend- 
ant, in  consideration  of  a  certain  premium  paid  to  it  by  the 
plaintiff  at  that  time,  made  and  delivered  to  plaintiff  a  certain 
policy  of  insurance  against  fire  upon  said  cargo,  as  follows : 

[Copy,  policy.'] 
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2.  On  the  day  of ,  18...,  said  steamboat  departed 

from  the  port  of  Omaha  on  the  voyage  described  in  said  policy, 
and  during  said  voyage,  while  said  vessel  with  the  cargo  on 

board  was  lying  [state  the  facts]  at  the  port  of ,  said  cargo 

was  wholly  destroyed  by  fire. 

3.  The  property  of  plaintiff  so  burned  was  of  the  value  of 


4.  On  the  day  of ,  18...,  the  plaintiff  furnished 

the  defendant  with  proof  of  loss  and  of  his  interest,  and  has^ 
duly  performed  all  the  conditions  of  said  policy  on  his  part  to 
be  performed. 

5.  Said  defendant  has  not  paid  said  loss  nor  any  part  thereof, 
and  there  is  now  due  to  the  plaintiff  from  the  defendant  thereon 
the  sum  of  $ ,  and  interest  from  the  of ,  18... 

BTo.  120. 
Loss  of  Buildings  by  Fire. 

1.  The  plaintiff  complains  of  the  defendant  for  that  on  the 
day  of ,  18...,  the  plaintiff  was  the  owner  of  [de- 
scribe premises  and  title  thereto,  as  in  policy'],  and  said  defendant  on 

said  day,  in  consideration  of  the  sum  of _  $ ,  paid  by  the 

plaintiff  to  the  defendant  as  a  premium,  executed  and  delivered 
to  the  plaintiff  the  following  policy  of  insurance. 

[Copy  policy.] 

2.  The  plaintiff  further  alleges  that  on  the day  of , 

18...,  said was  burned  and  wholly  destroyed  by  fire  [if 

the  loss  was  only  partial  so  state] ;  that  said  fire  did  not  originate 
by  any  act,  design,  or  procurement  on  the  part  of  plaintiff  [negor 
iive  the  causes  excepted  in  the  policy]. 

3.  On  the  day  of ,  18...,  the  plaintiff  gave  said 

defendant  due  notice  and  proof  of  said  fire  and  loss,  and  has 
duly  performed  on  his  part  all  the  conditions  of  said  policy  of 
insurance. 

4.  Said  building  was  worth  | when  destroyed,  and  on 

the day  of ,  18...,  the  plaintiff  demanded  of  said  de- 
fendant the  payment  of  said  insurance. 

6.  No  part  thereof  has  been  paid,  and  there  is  now  due  from 

the  defendant  to  the  plaintiff  on  said  policy  the  sum  of  $ , 

with  interest  from  .the day  of ,  18... 
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BTo.  121. 

On  Renewal  of  Policy. 

1.  [J.S  in  jjreceding  form.\ 

2.  The  defendant,  on  the  day  of ,  18...,  in  con- 
sideration of  the  sum  of  $ ,  paid  by  the  plaintiff  to  the  de- 
fendant as  a  premium,  executed  and  delivered  to  the  plaintiff  a 
renewal  of  said  policy  in  the  words  and  figures  following,  to- wit: 

£Copy  renewal.'] 

[  Continue  as  in  2,  3,  4;  and  5  in  preceding  form.] 

No.  122. 
On  Fire  Insurance  Policy  where  the  Plaintiff  Purchased  the  Property  after  the 

Insurance. 

1.  The  plaintiff  complains  of  the  defendant  for  that  at  the 
time  hereinafter  mentioned  the  defendant  was  and  still  is  a  cor- 
poration duly  organized  under  the  laws  of  the  state  of , 

with  power  to  insure  property  against  loss  or  destruction  by  fire. 

2.  On  the  day  of ,  18...,  one  A.  B.  was  the  owner 

of  \_or  had  an  interest  in]  the  store  building  known  as  , 

situate  on  lot in  block in  the  city  of ,  and  paid 

to  the  defendant  the  sum  of  $ ,  for  which  the  defendant  de- 
livered to  said  A.  B.  a  policy  of  insurance  on  said  store  build- 
ing.    The  following  is  a  copy  of  said  policy.     [^Copy  Policy.] 

3.  On  the day  of  ,  18...,  said  A.  B.,  with  the 

consent  of  the  defendant  in  writing  indorsed  on  said  policy, 
sold  and  conveyed  to  the  plaintiff  his  right,  title,  and  interest  in 
said  store  buildi,ng,  and  in  his  policy  of  insurance  thereon. 

4.  Said  A.  B.,  at  the  time  of  taking  out  said  policy  of  insur- 
ance, and  from  that  time  until  the  sale  and  conveyance  of  said 
property  to  the  plaintiff,  was  the  owner  of  the  same. 

5.  "While  said  policy  was  in  full  force,  to- wit,  on  the day 

•of ,  18 . . . ,  said  store  building  was  entirely  destroyed  by  fire. 

6.  The  plaintiff  thereby  sustained  loss  in  the  sum  of  $ 

7.  On  the  day  of ,  18...,  the  plaintiff  furnished  to 

the  defendant  proof  of  his  loss  and  interest  in  said  building,  and 
has  duly  performed  all  the  conditions  of  said  policy  on  his  part 
to  be  performed. 

8.  No  part  of  said  loss  has  been  paid,  and  there  is  now  due 
from  the  defendant  to  the  plaintiff  thereon  the  sum  of  $ 
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No.  123. 

On  an  Agreement  to  Insure  where  Policy  never  Issued. 

1.  The  plaintiff  complains  of  the  defendant  for  that  at  the 
time  hereinafter  mentioned  the  defendant  was  and  still  is  a  cor- 
poration duly  organized  under  the  laws  of  the  ^tate  of , 

with  power  to  insure 'property  against  loss  or  destruction  by  fire.. 

2.  On  the  day  of ,18...,  the   plaintiff  was  the 

owner  of  the  dwelling-house  situate  on  lot ,  in  block ,  in 

the  city  of ,  and  on  said  day  applied  to  ,  the  agent 

of  the  defendant,  and  lawfully  authorized  to  make  the  contract 
hereinafter  set  forth,  for  insurance  against  loss  or  damage  by 
fire  upon  said  dwelling-house.     And  on  the  day  aforesaid  said 

defendant,  by  its  agent,  in  consideration  of  the  sum  of  $ , 

then  duly  paid  by  plaintiff,  agreed  to  become  an  insurer  of  said 

property  for  the  sum  of  $ for years  from  that  time, 

and  agreed  to  make  and  deliver  to  plaintiff  a  policy  of  insur- 
ance for  $ ,  in  the  usual  form  of  such  policies  issued  by  the 

defendant. 

3.  It  was  expressly  agreed  by  and  between  the  plaintiff,  and 
defendant  at  the  time  of  making  said  contract  that  said  insur- 
ance should  commence  and  be  binding  on  the  defendant  from 
the  time  of  the  receipt  of  said  premium,  and  the  defendant,  in 
consideration  of  said  premium,  agreed  to  make  and  deliver  to 
plaintiff  within  a  reasonable  time  its  policy  of  insurance  upon 

said  dwelling-house,  to  the  amount  of  $ ,  against  loss  and 

damage  by  fire  for  the  period  aforesaid. 

4.  By  the  terms  of  the  policies  of  insurance  issued  by  the 
defendant  in  the  usual  form,  said  defendant  promises  [state  the 
'substance  of  the  proposed  policy,  and  state  when  the  loss  is  payable']. 

5.  On  the  day  of ,  18...,  while  said  agreement  to 

insure  was  in  full  force,  said  dwelling-house  was  entirely  de- 
stroyed by  fire. 

6.  The  value  of  said  building  atthe  time  said  fire  occurred 
was  the  sum  of  $ 

7.  On  the day  of  ..........  18...,  the  plaintiff  furnished  to 

the  defendant  proof  of  his  loss  and  interest  in  said  building,  and 
duly  performed  all  the  conditions  of  said  agreement  on  his  part 
to  be  performed. 
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8.  No  part  of  said  loss  has  been  paid,  and  there  is  now  due 
from  the  defendant  to  the  plaintiff  thereon  the  sum  of  $ ' 

No.  124. 

By  Assignee  of  Agreement  to  Insure  where  no  Policy  is  Issued. 

From  1  to  7  inclusive.  [As  in  preceding  form,  substituting  the 
name  of  the  person  insuring  for  "plaintiff."] 

8-     On  the day  of ,  18...,  said  A.  B.,  for  a  valuable 

consideration,  assigned  said  contract  and  insurance,  and  all 
rights  pertaining  to  .the  same,  to  the  plaintiff,  of  which  the  de- 
fendant was  then  duly  notified. 

'[Continue  as  in  preceding  form.] 

STo.  125. 
To  Reform  a  Policy  of  Insurance,  and  for  Judgment  for  a  Loss  under  the  Same. 

1.  The  plaintiff  complains  of  the  defendant  for  that  at  the 
time  hereinafter  mentioned  the  defendant  was  and  still  is  a  cor- 
poration duly  organized  under  the  laws  of  the  State  of , 

vnth.  lawful  authority  to  make  contracts  of  insurance  against  fire. 

2.  On   the day   of :...,   18...,  the   plaintiff  was   the 

owner  of  a  dwelling-house  situated  on  lot  ISTo.  ...,  in  block  ...,  in 
the  city  of ,  in  which  was  a  large  amount  of  furniture  be- 
longing to  plaintiff  of  the  value  of  % 

3.  On  said  day  the  defendant,  in  consideration  of  $ to  it 

then  paid,  made  and  delivered  to  the  plaintiff  a  policy  of  insur- 
ance on  said  house  and  furniture  for  the  period  of years,  in 

which  policy  the  insurance  on  said  house  is  stated  to  be  for  the 
amount  of  $ ,  and  on  said  furniture  for  the  sum  of  $ 

4.  The  amount  of  insurance  agreed  upon  by  the  plaintiff  and 
defendant  at  the  time  of  the  payment  of  the  consideration,  was 

the  sum  of  $ upon  the  house,  and  $ upon  the  furniture,     - 

but  these  amounts,  by  mistake  of  the  agent  who  filled  up  the 
policy,  were  transposed. 

5.  On  the day  of ,  18...,  said  house  was' wholly 

destroyed  by  fire,  but  said  furniture  was  saved  without  material 
loss. 

6.  At  the  time  said  policy  was  delivered  to  plaintiff  he  sup- 

'  See  Eockwell  v.  Hartford  Fire  Ins.  Co.,  4  Abb.  Pr.,  179. 
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posed  it  had  been  drawn  up  according  to  the  agreement,  and 
did  not  read  the  same,  and  did  not  know  of  the  mistake  there- 
in until  after'  said  fire. 

7.  Said  house  was  of  the  value  of  $ 

8.  On  the day  of ,  18...,  the  plaintiff  furnished  de- 
fendant with  proof  of  loss  by  said  fire,  and  has  in  all 'things  duly 
performed  all  the  conditions  of  said  policy  on  his  part  to  be  per- 
formed. 

9.  JTo  part  of  said  loss  has  been  paid. 

10.  The  plaintiff  therefore  prays  that  said  policy  may  be  re- 
formed by  inserting  therein  $ insurance  on  said  house,  and 

$ on  said  furniture,  and  for  judgment  against  the  defendant 

for  the  sum  off ,  and  costs  of  suit. 

ETo.  126. 

By  Wife  on  Policy  of  Life  Insurance. 

1.  The  plaintiff  complains  of  the  .defendant  for  that  at  the 
time  hereinafter  mentioned  the  defendant  was  and  now  is  a  cor- 
poration duly  organized  under  the  laws  of  the  State  of , 

with  lawful  authority  to  issue  policies  of  life  insurance. 

2.  On  the day  of ,  18...,  the  plaintiff  paid  to 'the 

defendant  the  sum  of  $ .,  as  a  premium  for  a  policy  of  insur- 
ance upon  the  life  of  one  G.  H.,  in  consideration  whereof  the 
defendant  executed  and  delivered  to  the  plaintiff  a  policy  of 
life  insurance  upon  the  life  of  said  G.  H.,  and  thereby  insured 

his  life  in  the  sum  of  $ The  following  is  a  copy  of  s?iid 

policy:' 

{^Copy  policy.] 

3.  The  plaintiff  was  then  the  wife  of  said-G.  H.,  and  as  such 
had  a  valuable  interest  in  his  life. 

4.  The  plaintiff  further  alleges  that  on  the day  of. , 

18...,  said  G.  H.  died,  his  death  not  being  caused  by  [negative  ex- 
cepted cases  in  polio/]. 

'  In  an  action  on  a  policy  of  insurance,  a  building  contract,  an  agreement  for  the 
sale  of  property  and  the  payment  of  the  jiurchase  money,  and  cases  of  lilie  character, 
"  the  stipulations  on  both  sides  being  mutual  and  dependant,  must  be  stated  substan- 
tially in  the  words  of  the  instrument,  and  a  copy  of  the  agreement  may  therefore  be 
set  forth  in  the  pleading  as  a  substitute  for  its  recital.  Swan's  Pleading  and  Prece- 
dents, 199. 
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5.  All  premiums  becoming  due  upon  said  policy  up  to  the 
time  of  the  decease  of  said  Q-.  H.  had  been  fully  paid,  and  all  of 
the  conditions  of  said  policy  to  be  performed  and  fulfilled  by 
said  G.  H.  or  plaintiff  have  been  duly  performed  and  complied 
with. 

6.  On  the day  of ,  18...,  the  plaintiff  duly  notified 

said  defendant  of  the  death  of  said  G.  H.,  and  made  proof 
thereof,  and  demanded  payment  of  the  amount  due  on  said 
policy. 

7.  !N"o  part  of  the  same  has  been  paid,  and  there  is  now  due 

thereon  from  the  defendant  to  the  plaintiff  the  sum  of  $ , 

with  interest  from  the day  of ,  18... 

No.  127. 

By  Executor. 

1.  [As  in  preceding  form.^ 

2.  On  the day  of ,  18...,  said  defendant,  in  con- 
sideration of  receiving  from  one  A.  B.,  late  of ,  now  de- 
ceased, the  sum  of  $ as  a  premium,  and  the  further  sum  of 

$ ,  to  be  by  him  paid  annually  during  hislife,  made  and  de- 
livered to  said  A.  B.  its  policy  of  life  insurance  in  writing  on 
his  life.     The  following  is  a  copy  of  said  policy  : 

[Copy  policy. 2 

3.  On  the day  of ,  18...,  said  A.  B.,  died,  his  death 

not  being  caused  by  [any  cause  excepted  in  policy']. 

4.  Said  A.  B.  left  a  will  in  which  the  plaintiff  was  appointed 
sole  executor,  which  will  was  duly  admitted  to  probate  on  the 

day  of ,  18...,  in  the  county  court  of county, 

and  letters  testamentary  therefrom  duly  issued  to  the  plaintiff, 
who  is  now  the  executor  under  said  will. 

5.  The  said  A.  B.  and  the  plaintiff  each  duly  performed  all 
the  conditions  of  said  policy  of  insurance  on  their  part. 

6.  On  the day  of ,  18...,  the  plaintiff  made  proof 

of  the  death  of in  conformity  with  the  requirements  of 

said  policy, 

7.  No  part  thereof  has  been  paid,  and  there  is  now  due  from 
the  defendant  to  the  Dlaintiff  thereon  the  sum  of  $ 
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No.  128.         ^ 

By  Partner  or  Creditor  on  Life  Policy.^ 

1.  {Asinim.'] 

2.  On  the day  of ,  18...,  said  defendant,  in  consid- 
eration of  receiving  from  the  plaintiff  the  sum  of  $ ,  and  of 

an  annual  premium  of  the  sum  of  $...^..  to  be  paid  by  plaintiff 
during  the  life  of  said  A.  B.,  made  and  delivered  to  the  plaintiff 
its  policy  of  life  insurance  in  writing  on  the  life  of  said  A.  B. 
The  following  is  a  copy  of  said  policy : 

[^Copy  policy.'] 

3.  The  plaintiff  at  the  time  aforesaid,  and  at  the  time  of  his 

death  was  a  creditor  ,of  said  A.  B.  to  the  amount  of  !.• ,  and 

as  such  creditor  had  an  interest  in  his  life. 

4.  On  the day  of ,  18...,  said  A.  B.  died,  his  death 

not  being  caused  by  [any  cause  excepted  in  policy'}. 

5.  The  plaintiff  duly  performed  all  the  conditions   of  said 
policy  on  his  part  to  be  performed. 

6.  On  the day  of ,  18...,  the  plaintiff  made  proof 

of  the  death  of  said in  conformity  with  the  requirements 

of  said  policy. 

7.  ifo  part  of  said  insurance  has  been  paid,  and  there  is  now 
due  from  the  defendant  to  the  plaintiff  thereon  the  sum  of  $ 

TSo.  129. 

Accident  and  Life  Insurafice. 

1.  ,  \_As  in  we.] 

2.  On  the  day  of ......;..,  18...,  said  defendant,  in  con- 
sideration of  the  sum  of  | ,  made  and  delivered  to  plaintiff 

its  policy  of  insurance  in  writing  on  the  life  of  A.  B..  The 
following  is  a  copy  of  said  policy : 

[  Copy  policy.] 

3.  On  or  about  the  day  of ,  18...,  and  while  said 

policy  was  in  full  force,  said  A.  B.  received  a  personal  injury, 
from  which,  on  or  about  the day  of ,  he  died,  said  in- 
jury being  caused  by  [describe  manner  of  inflicting],  and  being  an 
accident  insured  against  by  said  policy  of  insurance  [continue  as 
in  S,  5,  6,  and  7  in  preceding  form.] 

'  See  a  Greenleaf  Ev.,  Sec.  409. 
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No.  130. 

Warranty  of  Soundness.^ 

1.  The  plaintiff  complains  of  the  defendant  for  that  on  the 

day  of ,  18...,  the  defendant,  as  an  inducement  to 

plaintiff  to  purchase  from  him  a  certain  horse  for  the  sum  ot 

^ >  warranted  the  same  to  be  [state  the  warranty  according  to 

the  facf],  and  plaintiff,  relying  upon  said  warranty,  purchased  said 
horse  from  the  defendant  for  the  sum  of  $ ,  then  duly  paid. 

2.  Plaintiff  avers  that  said  horse  at  the  time  of  said  sale  was 
unsound  in  this  [state  wherein  it  ivas  unsound},  and  was  of  no  value 
whatever.     [If  of  any  value  state  the  same  according  to  ihefact.} 

3.  The  plaintiff  has  incurred  necessary  expenses  in  attempting 
to  cure  said  horse  amounting  to  the  sum  of  $ 

4.  The  plaintiff  has  sustained  damages  in  the  premises  in  the 
sum  of  $ 

No.  131. 

Implied  Warrant^/  of  Title. 

1.  The  plaintiff  complains  of  the  defendant  for  that  on  the 

day  of ,  18...,  the  defendant  sold  and  delivered  to  the 

plaintiff  [describe  property']  for  the  sum  of  $ ,  then  duly  paid, 

it  being  a  part  of  the  conditions  and  consideration  of  said  con- 
tract that  defendant  was  the  owner  of  said  goods,  and  could 
transfer  the  title  to  the  same  by  a  sale. 

2.  Plaintiff  avers  that  one,  Gr.  H.,  was  the  owner  of  said  goods 
at  the  time  of  said  sale,  and  afterwards  recovered  possession  of 
the  same  by  replevin,  and  said  goods  were  wholly  lost  to  plaintiff, 
the  defendant  at  the  time  of  said  sale  having  no  right  or  author- 
ity whatever  to  sell  the  same. 

3.  The  plaintiff  has  sustained  damages  in  the  sum  of  $ 

Uo.  132. 

On  Warranty  to  Pack  Meat  for  a  Particular  Market. 

1.     The  plaintiff  complains  of  the  defendant  for  that  on  the 

day  of ,  18...,' the  plaintiff,  at  defendant's  request, 

agreed  to  purchase  from  him  [one  hundred  boxes  of  bacon],  each 

containing pounds,  at  ...  cents  per  pound,  amounting  in  the 

aggregate  to  the  sum  of  $ 

'As -to  what  constitutes  a  warranty  of  personal  property,  see  Little  v.  Woodioorth, 
8  Neb.,  279.    Patrick  v.  Leach,  8  U.,  530. 
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2.  In  consideration  of  the  premises  the  defendant  then  prom- 
ised the  plaintiff  to  furnish  said  bacon,  properly  preserved  and 
packed  for  the  Irish  market,  and  to  pack  it  properly  for  a  voy- 
age to  said  market. 

3.  Eelying  upon  said  promises  of  the  defendant,  the  plaintiff 
purchased  the  same  for  the  price  and  upon  the  terms  and  condi- 
tions aforesaid,  and  the  defendant  furnished  under  said  agree- 
ment one  hundred  boxes  of  bacon,  weighing  in  the  aggregate 

pounds,  which  was  shipped  to  the  Irish  market,  but  was  so 

negligently  and  improperly  preserved  and  packed  that  by  rea^ 
son  thereof  the  same  was,  without  any  fault  of  plaintiff,  dam- 
aged and  spoiled,  and  of  no  value  whatever. 

4.  The  plaintiff  paid  for  shipping  the  same  the  sum  of  $ , 

and  lost  the  profits  thereon,  amounting  to  the  sum  of  $ 

'6.     The  plaintiff  has  sustained  damages  in  the  sum  of  $ 

No.  133. 

Warranty  of  the  Amount  Due  on  a  Judgment  Assigned  to  Plaintiff. 

1.  The  plaintiff  complains  of  the  defendant  for  that  said  de- 
fendant, on  the day  of ,  18...,  for  a  valuable  consid- 
eration assigned  to  plaintiff  a  judgment  recovered  by  said  de- 
fendant in  the court  of county,  for  the   sum   of 

I ,  on  the day  of, ,   18...,  in  an  action  wherein 

the  defendant  herein  was  plaintiff  and  C.  D.  defendant. 

2.  As  an  inducement  for  plaintiff  to  purchase  said  judgment 
said  defendant  did  then  and  there  warrant  that  there  was  due 

thereon  from  said  C.  D.  the  sum  of  $. ,  and  plaintiff,  relying 

upon  said  warranty,  did  then  and  there  purchase  the  same. 

3.  At  the  time  of  the  assignment  of  said  judgment  to  plain- 
tiff it  had  been  paid  in  full  to  the  defendant,  and  no  part  there- 
of has  been  paid  to  plaintiff. 

4.  The  plaintiff  has  sustained  damages  in  the  premises  in  the 
sum  of  $ i 

BTo.  134. 
Warranty  Deed  i 

1.  The  plaintiff  complains  of  the  defendant  for  that  on  the 
day  of ,  18...,  the  defendant,  in  consideration  of  the 

>  No  action  can  be  maintained  on  tlie  -warranty  until  eviction.  See  Scott  v.  Twiss,  4 
Neb.,  133.    Backus  v.  McCoy,  3  Ohio,  221. 
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sum  of  I then  paid,  delivered  to  plaintiff  a  warranty  deed 

duly  executed,  and  thereby  sold  and  conveyed  to  plaintiff  the 
following-  described  lands,  viz.:  [describe  land], 

2.  By  said  deed  defendant  covenanted  as  follows: 
[Copy  covenant.'] 

3.  At  the  date  of  the  execution  and  delivery  of  said  deed 
said  defendant  did  not  have  a  good  and  sufficient  title  to  said 
premises,  but  on  the  contrary  the  paramount  right  and  title  to 

the  same  was  in  one, ,  who  has  ousted  and  dispossessed 

the  plaintiff  therefrom  by  due  course  of  law. 

4.  The  plaintiff  paid  the  sum  of  $ for  necessary  costs  and 

expenses  in  defending  said  action.     The  plaintiff  has  sustained 
damages  by  reason  of  the  premises  in  the  sum  of  $ 

1 

BTo.  135. 

By  Assignee  of/  Grantee  v.  Oranior.i 

1.  The  plaintiff  complains  of  the  defendant  for  that  on  the 

day  of ,  18...,  the  defendant,  in  consideration  of  the 

sum  of  $ then  paid,  delivered  to  one  E.  F.  a  warranty  deed 

of  that  date,  duly  executed,  and  thereby  sold  and  conveyed  to 
said  E.  E.  the  following  described  lands :  [describe  lands], 

2.  By  said  deed  defendant  covenanted  as  follows: 
[Copy  covenant.] 

3.  Said  E.  F.  entered  into  possession  of  said  premises  under 

said  deed,  and  on  or  about  the day  of ,  18...,  for  a 

valuable  consideration,  conveyed  the  same,  by  deed  duly  exe- 
cuted, to  one  G.  H.,  who  entered  into  possession  thereof,  and  on 

the  day  of ,  18...,  conveyed  said  premises  by  deed 

duly  executed  to  plaintiff,  who  by  virtue  of  said  conveyance  en- 
tered into  possession  thereof,  but  was  ousted  and  dispossessed  of 
said  premises  by  due  course  of  law,  said  defendant  not  having  a 
good  and  sufficient  title  to  said  premises  at  the  time  he  executed 
and  delivered  said  deed  to  E.  F. 

4.  The  plaintiff  has  sustained  damages  in  the  sum  of  | 

1  It  seems  to  be  necessary  to  allege  that  the  several  purchasers  entered  into  posses- 
tUm,  because  if  the  possession  is  broken  the  covenant  would  cease  to  run  with  the 
land.     See  Scott  v.  Twiss,  4  Neb.,  238,  and  cases  cited. 
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Ifo.  136. 

Covenant  Against  IncumprancesA 

1.  The  plaintiff  complains  of  the  defendant  for  that  on  the 

day  of ,  18...,  said  defendant,  in  consideration  of  the 

sum  of  $......,  delivered  to  plaintiff'a  warranty  deed  of  that  date, 

duly  executed,  and  thereby  sold  and  conveyed  to  plaintiff  the  fol- 
lowing described  lands :  [describe  lands']. 

2.  By  said  deed  defendant  covenanted  as  follows : 
[Copy  covenanf] 

3.  Said  premises  were  not  free  from  incumbrances  at  the  time 
of  the  execution  and  delivery  of  said  deed,  but  [stale  whal  incum- 
brances, and  the  amount  required  to  be  paid  to  remove  the  same] ;  the 
plaintiff  was  compelled  to  remove  said  incumbrances,  and'  paid' 

the  sum  off to  discharge  the  same,  of  all  which  the 

defendant  was  duly  notified. 

4.  lifo  part  thereof  has  been  paid.  The  plaintiff  has  sus- 
tained damages  in  the  sum  off ,  with  interest  from  the 

day  of ,  18... 

Wo.  137. 

Devisee  of  Grantee  v.  Cfranior. 

1.  The  plaintiff  complains  of  the  defendant  for  that  on  the 

day  of ,  18..  i,  said  defendant,  in  consideration  of  the 

sum  of  $ ,  delivered  to  E.  F.  a  deed  of  that  date,  duly  exe- 
cuted, and  thereby  sold  and  conveyed  to  said  E.  F.  the  following 
described  lands :  [describe  them], 

2.  Said  E.  F.  entered  into  possession  of  said  premises  under 

said  deed,  and  on  or  about  the day  of ,  18...,  made 

his  last  will  and  testament  in  writing,  properly  signed  and  at- 
tested, and  thereby  devised  said  premises  to  plaintiff  [and ], 

and  afterwards,  without  changing  said  will  as  to  said  devisee,  on 
or  about  the day  of ,  18...,  died,  he  at  that  time  hav- 
ing his  domicile  in county,  

'  An  incumbrance  by  way  of  taxes  must  be  first  paid  oflf  before  a  vendee  can  plead 

the  same  as  a  set-off.    MiUs  v.  Satmders,  i  Neb.,  190.   A  covenant  against  incumbrances 

does  not  run  with  the  land.    Chapman  v.  Kimball,  7  Neb.,  396. 

"  =  An  action,  for  breach  of  the  contract  will  lie  whether  the  incumbrance  is  paid  or 

not,  in  such  only  nominal  damages  can  be  recovered.      Nesbitt  v.  Campbell,  5  Neb.,  4S2. 
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3.  Said  will  was  tliereafter  duly  admitted  to  probate  in  the 

county  court  of county,  \_Nebraska],  and  a  certificate  of 

such  proof  was  indorsed  thereon,  signed  by  the  county  judge 
and  attested  by  his  seal,'  and  an  attested  copy  thereof  recorded 
in  the  registry  of  deeds  in county. 

4.  The  plaintiff  thereupon  entered  into  possession  of  said 
premises  under  said  will,  but  was  ousted  and  dispossessed  thereof 
by  due  course  of  law,  said  defendant  not  having  a  good  and  suf- 
ficient title  to  said  premises  at  the  time  he  executed  and  deliv- 
ered said  deed  to  said  E.  F.    ' 

5.  The  plaintiff  has  sustained  damages  by  reason  of  the  prem- 
ises in  the  sum  off 

BTo.  138. 
Meira  v.   Grantor. 

1.  \^As  in  preceding  form.] 

2.  Said  E.  F.,  entered  into  possession  of  said  premises  under 
said  deed,  and  while  in  possession  of  the  same,  on  or  about  the 

day  of J,  18...,  died;  thereupon  all  the  estate  of  said 

E.  F.,  including  said  premises,  descended  to  the  plaintiffs,  who 
are  his  children,  who  on  the  same  day  entered  into  the  posses- 
sion of  said  premises,  but  were  thereafter  ousted  and  dispossessed 
of  the  same  by  due  course  of  law,  said  defendant  not  having  a 
good  and  sufficient  title  to  said  premises  at  the  time  he  executed 
said  deed  to  E.  F. 

3.  The  plaintiffs  have  sustained  damages  in  the  premises  in 
the  sum  of 

BTo.  139. 

&uaranty  of  Payment  of  Goods  Supplied  to  Another. 

1.  The  plaintiff  complains  of  the  defendant  for  that  on  the 

day  of ,  18...,  said  defendant  executed  and  delivered 

to  plaintiff  his  special  promise  in  writing  to  answer  for  the  debt 
of  one  C.  D.     The  following  is  a  copy  of  said  promise : 

\^Copy  gvxiranty.'] 

2.  The  plaintiff  alleges  that,  in  consideration  of  said  guar- 
anty and  relying  upon  the  same,  he  afterwards,  and  on  or  before 


>G.  S.,306,§160. 
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the day  of ,18...,  sold  and  delivered  the  following 

goods  to  said  0.  D.  on  credit  [copy  bill  of  goods]  for  the  sum  set 
opposite  each  article  in  said'  bill,  amounting  in  the  aggregate  to 
the  sum  off 

3.  The  credit  and  time  of  payment  of  said  goods  by  the  said 

C.  D.  to  the  plaintiff  have  expired,  and  on  the  ......  dayof , 

18 . . . ,  he  was  requested  by  plaintiff  to  pay  the  amount  due  for 
the  same. 

4.  Said  C.  D.  has  not  paid  the  same  nor  any  part  thereof, 

of  all  which  the  defendant  had  due  notice  on  the day  of 

,  18 . . . ,  and  was  then  requested  by  plaintiff  to  pay  the  same. 

5.  ISTo  part  thereof  has  been  paid,  and  there  is  now  due  from 

the  defendant  to  the  plaintiff  thereon  the  sum  of  $ ,  with 

interest  from  the day  of ^  18... 

TSo.  140. 

Guaranty  for  Payment  of  Rent. 

1.  The  plaintiff  complains  of  the  defendant  for  that  oft  the 

day  of ..,  18...,  one  A.  B.  leased  from  the  plaintiff 

the  following  described  premises,  viz.:  [describe  premises],  at  a 
yearly  rent  of  $ ,  payable  [designate  time].  • 

2.  At  the  time  of  making  said  lease  the  defendant,  in  consid- 
eration of  leasing  said  premises  to  said  A.  B.,  and  as  security  for 
the  payment  of  the  rent  thereof,  made  and  delivered  to  plaintiff 
an  agreement  in  writing,  of  which  the  following  is  a  copy :     ' 

[Copy  guaranty.] 

3.  Said  A.  B.  entered  into  possession  of  said  premises  under 

said  lease  on  the day  of  ...i ,  18...,  and   occupied,  the 

same  until  the day  of ,  18... 

4.'    The  said  A.  B.  has  failed  to  pay  the  rent  due  thereon  from 

the  day  of ,  18'...,  to  the  day  of ,  18..., 

amounting  to  the  sum  of  $ ,  and  on  the day  of , 

18...,  the  plaintiff  demanded  payment  thereof  from  him,  but  he 
did  not  pay  the  same,  of  which  the  defendant  was  then  duly 
notified. 

5.  ~Eo  part  thereof  has  been  paid,  and  there  is  now  due  from 
the  defendant  to  the  plaintiff  on  said  guaranty  the  sum  of  | 
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No.  141. 

Against  Principal  and  Sureties  for  Faihire  to  Pay  for  Services  Rendered  on 
.  Contract. 

1.  The  plaintiff  complains  of  the  defendant  for  that  on  the 

day  of ,  18...,  the  plaintiff  and  one  0.  D.  entered 

into  a  contract  in  writing,  a  copy  of  which  is  hereto  attached, 
marked  "Ex.  A.,"  and  made  part  of  this  petition. 

2.  At  the  time  of  making  said  agreement,  and  in  considera- 
tion thereof,  the  defendants,  C.  D.,  E.  F.,  and  G.  H.,  made  and 
delivered  to  plaintiff  an  agreement  in  writing,  of  which  the  fol- 
lowing is  a  copy : 

\_Copy  guaranty.'] 

3.  The  plaintiff  has  duly  performed  all  the  conditions  of  said 

contracts  on  his  part  to  be  performed,  and  on  the day  of 

,  18...,  there  was  then  due  him  on  the  contract  mentioned 

in  said  guaranty  the  sum  of  $ 

4.  The  defendants  have  not  performed  said  contract  on  their 
part,  but  have  wholly  neglected  and  refused  to  perform  the  same, 
or  to  pay  the  amount  due  thereon. 

5.  No  part  thereof  has  been  paid,  and  there  is  now  due  from 
the  defendants  to  the  plaintiff'  thereon  the  sum  of  $ 

BTo.  142, 

Guaranty  of  Precedent  Debt. 

1.  The  plaintiff  complains  of  the  defendant  for  that  on  the 
day  of ,  18...,  one  C.  D.  was  indebted  to  the  plain- 
tiff in  the  sum  of  $ ,  then  due  and  payable. 

2.  On  said  day  the  defendant,  in  consideration  of  an  exten- 
sion of  the  time  of  payment  of  the  same  by  plaintiff,  from  the 

day  of ,18...,  to  the  ......  day  of ,  i8...,made 

and  delivered  to  the  plaintiff  an  agreement  in  writing,  of  which 
the  following  is  a  copy: 

\^Copy  guaranty.] 

3.  The  plaintiff  duly  performed  all  the  conditions  of  said 
agreement  on  his  part  to  be  performed. 

4.  No  part  of  said  debt  has  been  paid,  and  there  is  now  due 
from  the  defendant  to  the  plaintiff  thereon  the  sum  of  | 

12 
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No.  143. 

On  Promise  to  Pay  the  Debt  of  Another  in  Consideration  of  Creditor  Releasing  Lien. 

1.  The  plaintiff  complains  of  the  defendant  for  tha;t  on  the 
day  of ,  18...,  one  C.  D.  was  indebted  to  the  plain- 
tiff in  the  sum  of  $ ,  then  due  and  payable,  which  debt  was 

secured  by  a  lien  upon  certain  goods  of  C.  D.,  then  in  posses- 
sion of  plaintiff. 

2.  On  said  day  the  defendant  requested  the  plaintiff  to  surren- 
der said  goods  to  said  C.  D.,  and  abandon  his  lien  thereon,  in 
consideration  whereof  the  defendant  promised  to  pay  plaintiff 
the  amount  of  said  debt  on  the day  of ,  18.... 

3.  In  consideration  of  said  promise  of  defendant  the  plaintiff 
then  and  there  gave  up  the  possession  of  said  goods  to  said  C. 
D.,  and  abandoned  his  lien  thereon. 

4.  No  part  of  said  debt  has  been  paid,  and  there  is  now  due 
from  the  defendant  to  the  plaintiff  thereon  the  sum  of  | 

ISTo.  144. 

Against  Guarantor  oft  Mortgage- to  Recover  Dejieiency  After  Foreclosure. 

1.  The  plaintiff  complains  of  the  defendant  for  that  on  the 
day  of ,18...,  the  defendant  entered  into  an  agree- 
ment in  writing  with  the  plaintiff,  of  which  the  following  is  a 
copy: 

\_Gopy  agreement.'] 

2.  Default  was  made  in  the  payment  of  the  principal  and  in- 
terest of  said  note  and  mortgage  when  the  same  became  due, 
and  thereupon  an  action  was  commenced  in  the  district  court  of 
county  to  foreclose  the  same,  and  for  a  sale  of  the  mort- 
gaged premises,  and  on  the day  of ,  18...,  a  decree 

of  foreclosure  and  sale  was  'duly  rendered  in  said  court,  the 
amount  of  the  decree  being  the  sum  of  $ 

3.  On  the day  of ,  18...,  said  premises  were  sold- 

under  said  decree  for  the  sum  of  $ ,  and  said  sale  was  there- 
upon duly  reported  to  the  court  and  confirmed,  and  a  deed  made 
to  the  purchaser. 

4.  On  the day  of. ,18...,  said  court  directed  the 

payment,  by  the  mortgagor,  of  the  sum  of  $ ,  being  the  bal- 
ance of  said  mortgage  debt,  and  ordered  said  execution  to  issue 
therefor. 
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5.  An  execution  was  issued  on  said  day  against  the  mort- 
gagor for  the  collection  of  said  deficiency,  Which  was  returned 
wholly  unsatisfied,  and  said  mortgagor  is  insolvent. 

6.  On  the day  of ,  18...,  the  plaintiff  demanded 

of  the  defendant  the  payment  of  said  sum,  which  he  refused  to 
pay. 

7.  No  part  thereof  has  been  paid,  and  there  is  now  due  from 
the  defendant  to  the  plaintiff  thereon  the  sum  of  $ 

Ifo.  145. 
Lessor  v.  Lessee  for  Non-repairs. 

1.  The  plaintiff  complains  of  the  defendant  for"  that  on  the 
day  of ,  18...,  by  a  certain  lease  then  duly  made  be- 
tween the  plaintiff  and  defendant,  the  plaintiff  demised  to  the 
defendant  [_describe  the  premises'],  for  ...  years  from  said  date. 

2.  By  the  terms  of  said  lease,  said  defendant  covenanted  that 
he  would  [copy  covenant]. 

3.  Defendant  thereupon  entered  upon  said  premises  under 
said  lease,  and  continued  to  occupy  the  same  during  said  term, 
but  did  not  [negative  the  covenant  and  state  specifically  wherein  the 
defendant  has  failed  to  make  repairs],  whereby  the  premises  were 
depreciated  in  value  in  the  sum  of  $ 

4.  The  plaintiff  has  thereby  sustained  damages  in  the  sum  of 


BTo.  146. 

Lessee  v.  Lessor  for  Non-repairs. 

1.  [As  in  preceding  form,  transposing  the  words  "defendant"  and 
"plaintiff"  where  necessary.] 

2.  [As  in  preceding  form.] 

3.  Plaintiff  thereupon  entered  upon  said  premises  under  said 
lease,  but  said  defendant  [negative  the  covenant  arid  state  specifically 
what  repairs  the  defendant  neglected  or  refused  to  make]. 

4.  On  the day  of ,  18...,  the   plaintiff  requested 

the  defendant  to  perform  said  covenant  on  his  part  to  be  per- 
formed, and  make  suitable  and  necessary  repairs  upon  said  prem- 
ises, as  by  said  covenant  he  was  required  to  do,  but  said  defend- 
ant refused  [or  neglected  so  to  do  within  a  reasonable  time  after  said 
request],  and  thereupon  plaintiff,  on  and  between  the day  of 
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,  18...,  and  tlie day  of ,  18...,  made  said  repairs, 

and  expended  therein  the  sum  of  | 

5.     No  part  thereof  has  been   paid,   and   there  is  now  due 

from  the  defendant  to  the  plaintiff  thereon  the  sum  of  $ , 

with  interest  from  the* day  of ,  18....' 

TSo.  147. 

Assignee  of  Lessor  Holding  Under  a  Lease  v.  Lessee. 

1.  The  plaintiff  complains  of  the  defendant  for  that  on  the 

......  day  of ,  18...,  one  A.  B.,  being  lawfully  possessed 

of  the  following  described  premises,  viz.:  [describe  premises],  for 

the  residue  of  a  term  of...  years,  commencing  on  the. day 

of ,  18...,  and  to  continue  until  the  day  of , 

18...,  by  a  certain  lease  then  duly  made  between  said  A.  B.  and 
the  defendant,  said  A.  B.  demised  to  the  defendant  the  above 
described  premises,  for  the  term  of ...  years  from  that  date. 

2.  That  by  the  terms  of  said  lease  said  defendant  covenanted 
that  he  would  [copy  covenant]. 

3.  Defendant  thereupon  entered  upon  said  premises  under 
said  lease,  and  has  continued  to  occupy  the  same  until  the  pres- 
ent time  [or  continued  to  occupy  the  same  during  said  term],  but  did 
not  [negative  the  covenant,  and  state  at  what  ''particular  time  the  cove- 
nant  was  broken,  so  that  it  will  appear  that  it  was  after  the  assignment]. 

4.  On  the day  of ,  18...,  said  A.  B.,  by  his  deed 

duly  executed  and  delivered,  and  in  consideration  of  the  sum  of 
$......,  sold  and  assigned  said  reversion  and  all  interest  in  said 

lease  and  premises  to  plaintifF. 

5.  The  plaintiff  has  sustained  damages  in  the  premises  in  the 
sum  of  $ 

BTo.  148. 
Assignee  of  Lessor  v.  Assignee  of  Lessee  on  Covenant  to  Insure. 

-1.  The  plaintiff  complains  of  the  defendant  for  that  on  the 
day  of ,  18...,  by  a  certain  lease  then  duly  made  be- 
tween   and ,  said demised  to the  fol- 
lowing described  premises,  to-wit:  [describe  premises],  for  a  term 
of years  from  said  date. 

>  See  Mexfefv.  Knox,  63  N.  T.,  561.    Taylor's  L.  &  T.,  §  330. 
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2.  That  by  one  of  the  covenants  in  said  lease,  the  said  lessee 

was  to  keep  said  premises  insured  in  the  sum  of  $ ,  for  the 

benefit  of  the  lessor,  and  that  if  at  any  time  said  lessee  should  fail 
to  keep  the  same  so  insured,  said  lessor  might  cause  an  insurance 
to  be  made  thereon  at  the  expense  of  said  lessee,  for  the  benefit 
of  said  lessor. 

3.  On  the day  of ,  18...,  {the  lessor]  sold  and  as- 
signed to  the  plaintiff  all  his  interest  in  said  lease,  and  on  or 
about  said  date,  all  the  interest  of  [the  lessee]  in  said  premises  and 
lease  was  sold  under  an  order  of  court  to  satisfy  judgments 
against  said  [fessee]  and  the  defendants  became  the  purchasers  at 
said  sale  of  the  interest  of  said  lessee  in  said  premises. 

4.  Defendants  thereupon  took  possession  of  said  premises 
under  said  sale,  while  a  policy  of  insurance  thereon  for  the  sum 

of  $ procured  \)j  {tM  lessee]  in  pursuance  of  said  covenant, 

was  still  in  full  force  and  effect.    On  the day  of ,18..., 

said  policy  of  insurance  expired.  The  plaintiff  thereupon  notified 
defendants  to  insure  said  premises  as  required  by  said  covenant, 
which  they  neglected  and  refused  to  do. 

5.  On  the day  of ,  18...,  the  plaintiff  insured  the 

same  according  to  the  tenor  and  provisions  of  said  covenant,  and 
expended  therein  the  sum  of  $ 

6.  ISo  part  thereof  has  been  paid,  and  there  is  now  due  from 
the  defendant  to  the  plaintiff  thereon  the  sum  of  $ ' 

TSo.  149. 
Assignee  of  Lessee  for  Injury  to  the  Possession. 

1.  The  plaintiff  complains  of  the  defendant  for  that  on  the 
day  of ,  18...,  by  a, certain  lease  then  duly  made  be- 
tween   and ,  said demised  to [describe 

premises],  for  a  term  of years,  commencing  on  the day 

of ,18... 

2.  That  by  virtue  of  said  lease  said thereupon  entered 

upon  said  premises,  and  on  the day  of ,  18...,  while 

in  possession  of  the  same,  by  his  deed  duly  executed  and  deliv- 

1  The  above  is  the  substance  of  the  petition  in  the  case  of  Massury  v.  Southworth,  9 
O.  S.,  341. 
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ered,  sold,  assigned,  and  conveyed  to  plaintiff  all  his  right,  title, 
and  interest  in  said  lease  and  premises. 

3.  Plaintiff  thereupon  took  possession  of  the  same  and  is  en- 
titled to  retain  possession  thereof  for  the  residue  of  said  term  yet 
unexpired. 

4.  \_State  injury  to  possession,  etc.'] 

5.  The  plaintiff  has  sustained  damages  in  the  premises  in  the 
sum  off: 

BTo.  150. 
Against  Landlord  on  Covenant  for  Qv^iet  Enjoyment  with  Special  Damage. 

1.  The  plaintiff'  complains  of  the  defendant  for  that  on  the 

day  of ,  18...,  said  defendant,  by  lease  in  writing  duly 

signed  and  acknowledged,  let  to  the  plaintiff  the  store-room  sit- 
uated on  lot ,  in  block  l^o ,  in  the  city  of ,  for  the 

term  of years,  covenanting  in  said  lease  that  the  plaintiff 

should  quietlj'  enjoy  the  possession  of  said  premises  during  said 
term. 

2.  ,  The  plaintiff  thereupon  entered  into  possession  of  said 
.premises  under  said  lease,  but  on  the day  of ,  18..., 

was  lawfully  evicted  therefrom  by ,  who   possessed  the 

paramount  title  to  the  same. 

3.  The  plaintiff,  while  in  possession  of  said  premises,  carried 

on  the  business  of ,  and  was  compelled  to  expend  the  sum 

$ in  removing  his  goods  to  another  store-room,  and  lost  the 

custom  of ,  ,  and  by  the  removal. 

4.  The  plaintiff  has  sustained  damages  in  the  premises  in  the 
sum  of  $.,.•■. 

JSTo.  151. 

Against  Tenant  for  Breach  of  Covenant  to  Keep  Premises  in  Repair. 

1.  The  plaintiff  complains  of  the  defendant  for  that  on  the 

day  of ,  18...,  the  plaintiff  and  defendant  signed  a 

lease,  by  the  terms  of  which  the  plaintiff  leased  to  the  defendant, 
for  the  term  of years,  the  following  described  premises :  [de- 
scribe them]. 

2.  I  The  defendant  thereupon  entered  into  possession  of  said 
premises  and  occupied  the  same  during  the  continuance  of  said 
lease. 
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3.  The  defendant  covenanted  in  said^  lease  that  he  would,  dur- 
ing said  term,  at  his  own  expense,  keep  said  premises  in  good 
repair,  and  leave  the  same  at  the  expiration  of  his  lease  in  as 
good  condition  as  when  he  took  possession  thereof,  reasonable 
wear  and  tear  excepted. 

4.  The  defendant  failed  to  keep  said  premises  in  good  repair, 
but  on  the  contrary,  neglected  to  replace  the  glass  in  th6  win- 
dows on  the side  of  said  house  which  had  been  broken  dur- 
ing said  lease,  by  reason  of  which  the  walls  and  floors  of  said 
house  were  injured  from  rain  in  the  sum  of  $ ,  and  the  plain- 
tiff was  compelled  to  expend  the  sum  of  $ in  replacing  said 

glass,  and  said  defendant  permitted  said  premises  to  be  injured 
greatly  in  excess  of  reasonable  wear  and  tear,  to  the  damage  of 
the  plaintiff  in  the  sum  of  $ 

Wo.  152. 

Against  Landlord,  for  Breach  of  Agreement  to  Complete  Demised  Building  Accord- 
ing to  Agreement. 

1.  The  plaintiff  complains  of  the  defendant  for  that  on  the 

day  of ,  18...,  the  plaintiff  and  defendant  entered  into 

an  agreement  in  writing,  duly  executed. 

2.  By  the  terms  of  said  agreement  the  defendant  contracted 

to  lease  to  the  plaintiff' for  the  term  of years,  from  the 

day   of ,  18...,   the  unfinished  building   situated  on  lot 

,  in  block ,  in  the  city  of ,  and  to  complete  the 

same  in  the  same  manner  as  the  building  on  lot ,  in  said 

block,  and  to  give  plaintiff  possession  thereof  on  the  day  of 

,18... 

3.  On  the day  of ,  18...,  the  defendant  delivered, 

and  plaintiff  took  possession  of  said  building  under  said  agree- 
ment, and  plaintiff  placed  tlierein  a  large  quantity  of  goods  [de- 
scribe  them],  of  the  value  of  $ 

4.  Said  building  was  not  finished  -in  the   same   manner   as 

the  building  on  lot ,  in  said  block,  at  the  time  of  entering 

into  said  agreement,  but  on  the  contrary  [state  specifically  the  dif- 

.ference^. 

5.  In  consequence  of  the  failure  of  said  defendant  to  complete 
said  building  as  agreed  upon,  the  water  leaked  through  the  roof 
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of  said  building  and  fell  upon  [descrihe  'property  injured],  and  soiled 
and  greatly  injured  the  same,  to  the  damage  of  the  plaintiff  in 
the  sum  off 

No.  153. 

On  a  Promise  to  Pay  for  the  Surrender  of  a  Lease. 

1.  The  plaintiff  complains  of  the  defendant  for.  that  at  the 
time  hereinafter  mentioned  the  plaintiff  had  a  lease  ending  on 

the day  of ,...,  18...,  of  the  dwelling-house  situated  on 

lot ,  in  block ,  in  the  city  of ,  and  was  in  posses- 
sion thereof  under  said  lease. 

2.  The  defendant,  being  the  owner  of  the  reversion  of  said 

premises,  on  the day  of ,  18...,  offered  the  plaintiff  the 

sum  of  $ to  surrender  to  defendant  said  unexpired  term  and 

possession  of  said  premises,  which  offer  the  plaintiff  then  and 
there  accepted,  and  thereupon  surrendered  said  term  and  the  pos- 
session of  said  premises  to  defendant. 

3.  The  plaintiff'  has  duly  performed  all  the  conditions  of  said 
agreement  on  his  part. 

4.  ISo  part ,  of  said  sum  has  been  paid,  and  there  is  now  due 
from  the  defendant  to  the  plaintiff  thereon  the  sum  of  $ 

TSo.  154. 

By  Lessor  for  Damages  for  Waste,  and  for  an  Injunction  to  Restrain  Waste. 

1.  The  plaintiff  complains  of  the  defendant  for  that  the  plain- 
tiff is  the  owner  in  fee  of  the  north-east  quartet  of  section  ISo.  16, 
in  township  12  ]^.,  of  R.  14  E.,  which  land  is  in  possession  of  de- 
fendant under  a  lease  from  the  plaintiff. 

2.  The  defendant,  while  such  tenant,  on  or  about  the 

day  of ,18...,  wrongfully  and  without  lawful  authority  cut 

down  ten  walnut  trees  growing  on  said  land,  belonging  to  plain- 
tiff, of  the  value  of  $ ,  and  converted  the  same  to  his  own 

use,  to  the  damage  of  the  plaintiff  in  the  sum  of  $ 

Second  cause  of  action. 

1.     The  defendant  threatens  .and  is  about  to  cut  down  other 
trees  belonging  to  plaintiff  on  said  land,  without  the  plaintiff's 
consent,  and  convert  the  same  to  his  own  use,  which  will  cause' 
irreparable  injury  to  plaintiff  and  greatly  depreciate  the  value  of 
said  real  estate. 
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2.  The  plaintiff  therefore  prays  judgment  against  the  defend- 
ant for  the  sum  of  $ ,  his. damages,  and  that  the  defendant 

may  be  perpetually  enjoined  from  cutting  down  trees  on  said 
land,  and  for  costs  of  suit. 

STo.  155. 

For  Rent  Reserved  in  a  Lease. 

1.  The  plaintiff  complains  of  the  defendant  for  that  on  the 

day  of ,  18...,  the  defendant  leased  from  the  plaintiff, 

for  the  term  of years,  the  dwelling-house  situate  on  lot  

in  block ,  in  the  city  of ,  at  a  yearly  rent  of  $ , 

to  be  paid  on  the  days  of and of  each  year. 

2.  The  defendant  took  possession  of  said  premises  under  said 
lease,  but  has  not  paid  the  rent  for  the  half  year  ending  on  the 
day  of ,  18...,  amounting  to  the  sum  of  $ 

3.  There  is  now  due  from  the  defendant  to  the  plaintiff 
thereon  the  sum  of  $..'.... 

BTo.  156. 

For   Use  and  Occupation  at  a  Fixed  Rent. 

1.  [As  in  -prececRng  form.'] 

2.  The   defendant  occupied   said  premises  under  said  lease 
,  from  the  day  of ,  18...,  to   the  day  of , 

18...,  but  has  failed  to  pay  the  rent  due  thereon. 

3.  No  part  thereof  has  been  paid,  and  there  is  now  due  from 

the  defendant  to  the  plaintiff  thereon  the  sum  of  $ ,  with 

interest  from  the  day  of ,  18... 

No.  157. 

Ore  Judgment  of  a  Court  of  General  Jurisdiction. 

1.  The  plaintiff  complains  of  the  defendant  for  that  on  the 

day  of. ,   18...,   the   plaintiff  recovered   a  judgment 

against  the  defendant  in  the  court  of county,  for 

the  sum  of  $ ,  and  $ costs  of  suit,  in  an  action  then 

pending  in  said  couit,  in  favor  of  the  plaintiff  and  against  the 
defendant. 

2,  Said  judgment  has  not  been  paid,  nor  any  part  thereof, 
and  there   is   due  from  the  defendant  to  the  plaintiff  thereon 

the  sum  of  $ ,  with  interest  from  the day  of , 

18... 
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BTo.  158. 

On  Judgment  of  a  Justice  of  the  Peace. 

1.  The  plaintiff  complains  of  the  defendant  for  that  on  the 

day  of ,  18...,  the   plaintiff  recovered  a  judgment 

against  the  defendant  in  an  action  before  E.  F.,  a  justice  of  the 

peace  of ,  in  county,  ,  for  the  sum  off , 

and  $ costs  of  suit,  in  an  action  then  pending  before  said 

justice  in  favor  of  the  plaintiff  and  against  the  defendant. 

2.  Said  judgment  has  not  been  paid,  nor  any  part  th6reof, 
and  there  is  due  from  the  defendant  to  the  plaintiff  thereon  the 
sum  of  $ 

\_Attach  copy  of  transcript  lo  petition.'] 

BTo.  159. 
/  By  Assignee  of  Judgment. 

1.  The  plaintiff  complains  of  the  defendant  for  that  on  the 

day  of ,  18...,  one,  ,  recovered  a  judgment 

against  the  defendant  in,  the court  of  county, 

,  for  the  sum  of  $ ,  and  $ costs  of  suit,  in  an  ac- 
tion then   pending  in  said  court  in  favor  of  said and 

against  the  defendant. 

2.  On  the day  of ,  18...,  said assigned  said 

judgment  to  plaintiff,  of  which  the  defendant  was  duly  notified. 

3;  Said  judgment  has  not  been  paid,  nor  any  part  thereof, 
and  there  is  due  from  the  defendant,  to  the  plaintiff  thereon  the 
sum  of  I 

Wo.  160. 

For  Repayment  of  a  Judgmsnt  Collected  and  Afterwards  Reversed. 

1.  The  plaintiff  complains  of  the  defendant  for  that  at  the 
term  of  the  district  court  of county,  the  defend- 
ant recovered  a  judgment  against  the  plaintiff  for  the  sum  of 


2.  On  the day  of ,  18...,  the  plaintiff  was  com- 
pelled to  pay  to  said  defendant  the  sum  of  $ ,  in  satisfaction 

of  said  judgment. 

3.  Within  one  year  from  the  date  of  the  rendition  of  said 
judgment  the  plaintiff  took  the  case  [on  error]  to  the  supreme 
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court  of »..,  when  at  the  January,  18...,  term  of  said  court, 

said  judgment  was  reversed  and  wholly  set  aside. 

4.  No  part  of  said  sum  has  been  paid,  and  there  is  now  due 
from  the  defendant  to  the  plaintiff  thereon  the  sum  of  $ 

No.  161. 

For  Neglect  in  Giving  Notice  of  Non--payment  of  Bill. 

1.  The  plaintiff  complains  of  the  defendant  for  that  on  the 
day  of ,  18...,  A.  B.  was  the  holder  of  a  bill  of  ex- 
change, of  which  the  following  is  a  copy : 

"  St.  Louis,  July  1,  1879. 
"Sixty  days  from  date  pay  A.  B.,  or  order,  five  hundred  dol- 
lars, for  value  received. 

"  E.  F:,  Lincoln,  STeb."  "  C.  D. 

2.  On  the  day  .of ,  18 ,  said  A.  B.  indorsed- 

said  bill  in  the  words  following:  "Pay  Gr.  H.,  or  order.  A.  B.", 
and  delivered  the  same  to  plaintiff. 

3.  That  on  the  day  of ,  18...,  plaintiff  delivered 

to  defendant  said  bill  of  exchange  for  presentation  to  said  E.  E. 
for  acceptance  and  payment,  and  the  defendant  then,  for  a  valu- 
able consideration,  agreed  to  present,  or  cause  to  be  presented, 
to  said  E.  F.  said  bill  of  exchange  for  acceptance  and  payment, 
and  in  case  of  non-aoceptanee  and  non-payment,  or  either,  to 
cause  the  same  to  be  protested,  and  to  give  all  necessary  and 
proper  notices  to  charge  the  drawer  and  indorser  of  said  bill. 

4.  .  Said  E.  F.  did  refuse  to  accept  or  pay  said  bill  of  exchange, 
but  the  said  defendant  failed  and  neglected  to  give  said  A.  B. 
and  C.  D.  the  notices  required  by  law  to  charge  C.  D.  as  drawer 
and  A.  B.  as  indorser  thereof,  whereby  the  plaintiff  has  lost  the 
amount  of  said  bill,  to  his  damage' in  the  sum  of  $ ' 

BTo.  162. 
For  not  Marrying  in  a  Reasonable  Time. 

1.  The  plaintiff  complains  of  the  defendant  for  that  on  the 
day  of ,  18...,  the  plaintiff,  being  then  unmarried,  at 

'  Where  a  banker  receives  a  negotiable  instrument  for  collection,  it  is  his  duty  to 
cause  it  to  be  presented  for  payment  at  maturity,  and  if  refused  protested  so  as  to 
<iharge  the  indorser.  The  failure  to  perform  this  duty  will  render  him  liable  for  the 
damages  occasioned  thereby.    Steele  v.  Eussel,  5  Neb.,  211. 
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the  request  of  the  defendant  then  promised  the  defendant  to 
marry  him,  and  the  defendant  promised  the  plaintiff  at  the 
same  time  to  marry  her. 

2.  The  plaintiff,  relying  on  said  promise  of  the  defendant, 
has  remained  sole  and  unmarried,  and  has  been  and  still  is  will- 
ing to  marry  the  defendant,  of  all  which  the  defendant  had  due 
notice. 

3.  Afterwards,  to-wit :  on  the  day  of ,  18...,  the 

plaintiff  requested  the  defendant  to  marry  her,  but  the  defend- 
ant has  not  and  would  not  marry  said  plaintiff,  although  a  rea- 
sonable time  has  elapsed  since  he  was  so  requested. 

4.  The  plaintiff  has  sustained  damages  in  the  premises  in 
the  sum  of  $ ,  for  which  she  prays  judgment. 

Uo.  163. 

Where  the  Defendant  has  Married  Another  Person. 

1.  The  plaintiff  complains  of  the  defendant  for  that  on  the 

day  of ,  18...,  the  plaintiff  being  then  unmarried,  at 

the  request  of  the  defendant,  then  promised  the  defendant  to 
marry  him,  and  the  defendant  promised  the  plaintiff  at  the  same 
time  to  marry  her. 

2.  The  plaintiff,  relying  upon  said  promise  of  the  defendant, 
has  remained  sole  and  unmarried. 

3.  On  or  about  the  day  of ,  18...,  skid  defendant, 

contrary  to  said  promise,  married  one  Gr.  H.  that  up  to  the 
time  of  said  marriage  plaintiff  was  at  all  times  ready  and  will- 
ing to  marry  defendant. 

4.  The  plaintiff  has  sustained  damages  in  the  premises  in 
the  sum  of  $ 

Wo.  164. 

Arbitration  and  Award.      Verbal  Submission.^ 

1.     The  plaintiff  complains  of  the  defendant  for  that  on  the 

day  of ,18...,  there  being  divers  controversies  between 

the  plaintiff  and  defendant  concerning  their  debts,  dealings,  and 
mutual  accounts,  and  thereupon  they,  on  said  day,  by  mutual 
agreement  appointed  A.  B.  and  C.  D.  to  hear  and  determine 


1  An  award  on  a  parol  submission  is  valid  and  binding  until  set  aside.    Tynan  v. 
Taie,  3  Neb.,  389.     ~ 
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all  of  the  aforesaid  controversies  for  them,  and  mutually  prom- 
ised each  other  to  abide  by  and  perform  the  award  of  said  arbi- 
trators.    The  award  to  be  made  before  the day  of , 

18... 

2.  Said  arbitrators,  after  hearing  the  parties  and  the  evidence, 

on  the day  of ,18...,  adjudged  upon  the  premises, 

and  awarded  that  the  defendant  should  pay  the  plaintiff  on  de- 
mand the  sum  of  $ ,  in  full  satisfaction  and  discharge  of  all 

said  matters  in  difference  and  dispute,  of  all  which  said  defend- 
ant then  had  notice. 

3.  On   the day  of ,  18...,  plaintiff  demanded   of 

the  defendant  the  sum  so  awarded. 

4.  No  part  of  the  same  has  been  paid,  and  there  is  now  due 
from  the  defendant  to  the  plaintiff  thereon  the  sum  of  $ 

BTo.  165. 
When  Submission  is  hy  Deed  or  Bond. 

1.  The  plaintiff"  complains  of  the  defendant  for  that  on  the 

day  of ,  18...,  there  being  divers  controversies  between 

the  plaintiff  and  defendant  concerning  their,  [jiebts,  dealings,  and 
mutual  accounts],  and  thereupon  they,  on  said  day,  by  their 
mutual  agreement  in  writing,  submitted  the  following  matters 
[^particularly  describe  the  matters  submitted],  to  the  final  award  and 
determination  of  A.  B.,  C.  D.,  and  E.  F.,  the  award  of  said  arbi- 
trators, or  any  two  of  them,  to  be  duly  made  in  the  premises  in 
writing,  after  hearing  the  parties  and  the  evidence,  and  to  be 
made  and  delivered  to  the  pai-ties  on  or  before  the day  of . 

^,18.... 

2.  The  plaintiff  and  defendant,  at  the  time  of  said  submis- 
sion, mutually  promised  each  other  to  abide  by  and  perform  the 
award  so  made. 

3.  Said  arbitrators  afterwards  met  at  the  time  and  place 
agreed  upon  and  heard  the  plaintiff  and  defendant  upon  all  the 
matters  submitted  to  them,  and  also  the  evidence  submitted  by 

said  parties,  and  thereupon,  on  the day  of ,  18 . . . ,  made 

and  published  their  award  in  writing,  duly  signed,  and  did 
thereby  award  and  direct  \_set  out  so  much  of  the  award  as  is  neces- 
sary to  show  the  plaintiff's  right  to  recover;  if  the  award  required  the 
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plaintiff  to  "perform  certain  acts  as  a  condition  precedent  to  the  right  to 
recover,  the  petition  must  allege  performance']. 

4.  JSTo  part  thereof  has  been  paid,  and  there  is  now  due  from 
the  defendant  to  the  plaintiff  thereon  the  sum  of  $ 

mo.  166. 

Enlargement  of  Time. 

1.  \_As  in  preceding  form.] 

2.  On  the day  of ,  18...,  and  within  the  time  lim- 
ited for  making  said  award,  the  plaintiff  and  defendant,  by  a 
written  agre-emeht,  extended  the  time  for  making  said  award 
until  the day  of ,  18... 

[  Continue  as  in  preceding  form.] 

BTo.  167. 

Against  Agent  for  Selling  Goods  on  Credit. 

1.  The  plaintiff"  complains  of  the  defendant  for  that  on  the 
day  of ,  18...,  the  plaintiff,  at  the  defendant's  re- 
quest, employed  the  defendant  for  a  certain  reward  to  sell  for 
cash  the  following  goods.  Viz. :  {describe  them],  belonging  to  the 
plaintiff,  of  the  value  of  $ 

2.  The  defendant  then  promised  the  plaintiff  to  sell  the  same 
upon  the  terms  aforesaid,  and  then  received  said  goods  for  that 

purpose.     But  on  or  about  the day  of ,   18...,   said 

defendant,  without  plaintiff's  consent,  sold  a  part  of  said  goods 
upon  credit,  and  otherwise  than  for  cash,  to  C.  D.,  for  the  sum 

of  $ ,  which  sum  is  still  unpaid,  and  said  C.  D.  is  wholly 

insolvent. 

3.  The  plaintiff  has  sustained  damages  in  the  premises  in  the 
sum  of  $ 

BTo.  168. 

Against  Agent  for  Disobeying  Orders. 

1.  The  plaintiff  complains  of  the  defendant  for  that  on  the 
day  of ,  18...,  the  plaintiff,  at  the  request  of  the  de- 
fendant, employed  him  for  a  certain  reward  to  sell  [describe 
goods],  belonging  to  the  plaintiff,  and  of  the  value  of,  $ 

2.  The  defendant  then  promised  the  plaintiff  to  obey  the  or- 
ders and  directions  of  said  plaintiff  in  all  things  relating  to  the 
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sale  of  said  goods,  and  thereupon  received  the  same  for  the  pur- 
poses of  said  sale.  i 

3.  The  plaintiff  afterwards  directed  said  defendant  to  [state 
character  of  the  order  in  detaW]. 

4.  But  said  defendant  wholly  neglected  to  comply  with  said 
order  and  direction,  in  consequence  of  which  said  goods  became 
greatly  injured  in  value  [state  from  what  particular  cause']  to  the 
plaintiff's  damage  in  the  sum  of  $ 

BTo.  169. 
Against  Agent  having  the  Care  of  an  Estate,  to  Account.    ' 

1.  The  plaintiff  complains  of  the  defendant  for  that  said  de- 
fendant was  the  agent  of  plaintiff,  and  had  the  care  and  custody 

of  the  following  lands  [describe  therri],  from  the  ......  day  of , 

18...,  to  the day  of ,  18...,  and  during  that  time  had 

the  control  and  management  thereof,  and  had  power  to  improve 
and  demise  the  same,  and  to  collect  the  rents,  issues,  and  profits 
of  said  premises,  to  the  use  of  the  plaintiff. 

2.  That  defendant  collected  as  such  agent,  for  the  use  of 
plaintiff,  over  and  above  the  charges  and  expenses,  the  sum  of 
$.......,  no  part  of  which  has  been  paid.     There  is  now  due  from 

the  defendant  to  the  plaintiff  thereon  the  sum  of  $ 

No.  170. 

lAahility  of  Principal  to  Third  Parties  for  Acts  of  General  Agent  in  Employing 
Subordinates  to  carry  on  Business. 

1.  The  plaintiff  complains  of  the  defendant  for  that  at  the 
time  hereinafter  mentioned  said  defendants  were  partners  do- 
ing business  under  the  name  and  style  of  F.,  I.  &  Co. 

2.  On  the day  of ,  18...,  said  defendants,  by  their 

duly  authorized  agent,  entered  into  an  agreement  in  writing  with 
the  plaintiff,  of  which  the  following  is  a  copy : 

[Cojpy  agreement.'] 

3.  Upon  the  execution  of  said  agreement  the  plaintiff  entered  . 
into  the  employment  of  said  defendants  under  said  contract,  and 

thereafter,  and  between  that  time  and  the day  of , 

18...,  rendered  ...  months  services  for  said  defendants  under 
said  agreement. 

4.  The  defendants  agreed  to  pay  plaintiff  for  said  services 
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th6  sum  of  $ ,  no  part  of  which  has  been  paid,  although 

long  since  due  and  payable.' 

No.  171. 

Against  Agent  for  not  using  Diligence  in  Selling  Goods. 

•1.     The  plaintiff  complains  of  the  defendant  for  that  on  the 

day  of ,  18 . . . ,  the  plaintiff,  at  the  defendant's  request, 

employed  him,  for  an  agreed  compensation,  to  sell  for  plaintiff 

the  following  goods,  viz.:  [describe  them],  of  the  value  of  $ , 

the  defendant  to  use  due  diligence  in  selling  the  same. 

2.  Said  defendant  thereupo,n  received  said  goods  for  the  pur- 
pose of  said  sale,  but  did  not  use  due  diligence  in  selling  the 
same,  but  wholly  neglected  to  perform  his  duty  in  that  regard. 

3.  By  due  diligence  said,  defendant  could  have  sold'  said  goods 

for  the  sum  off ,'  but  actually  sold  the  same  on  the  ......  day 

of ,  18...,  for  the  sum  of  $ ,  and  in  consequence  of 

said  delay  in  selling  said  goods  the  plaintiff  was  compelled  to 

pay  % rent  for  store-room,  and  was  otherwise  greatly  injured, 

in  all  to  his  damage  in  the  sum  of  $ 

BTo.  172. 

Against  Agent  for  Negligently  Selling  to  Insolvent.  , 

1.     \_As  in  ^preceding  form.] 

2i  Said  defendant  thereupon  received  said  goods  for  the  pur- 
poses of  said  sale,  but  did  not  use  due  diligence  in  selling  the, 
same,  but  sold  said  goods  to  one  C.  D.  who  is  insolvent,  on 
credit  without  the  consent  of  plaintiff,  and  without  taking  se- 
curity for  the  payment  thereof,  whereby  the  plaintiff  will  lose 
value  of  such  goods  to  his  damage  in  the  sum  of  $ 

BTo.  173. 
Against  Del  Credere  Agent. 

1.     The  plaintiff  complains  of  the  defendant  for  that  on  the 

day  of ,  18...,  the  plaintiff  commenced,  and  until  the 

, day  of ,  18...,  continued,  to  consign  to  the  defendant 

as  their  agent  large  quantities  of  wheat  for  sale,  which  was  sold 
by  the  defendant. 

»  The  above  is  the  substance  of  the  petition  in  the  case  of  Eumas,  Irish  <fe  Co.  v. 
Frankman,  6  Neh.,  429.  / 
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2.  On  the day  of ,  18...,  the  defendant  sold  one 

thousand  bushels  of  wheat  so  consigned  by  plaintiif  to  him  to 
one  C.  D.  for  $1,500,  on  thixty  days'  credit,  and  delivered  the 
same  to  him. 

3.  Said  C.  D.  was  at  that  time  and  now  is  insolvent,  and  has 
wholly  failed  to  pay  for  said  wheat  or  any  part  thereof. 

4.  The  defendant  charged  and  was  paid  the  commission  of 
del  credere  agents  in  said  trade,  and  had  no  authority  from  the 
plaintiff  to  sell  said  wheat  on  credit,  but  is  liable  to  account  to 
the  plaintiff  for  the  value  of  the  same. 

5.  Said  wheat,  at  the  time  of  said  sale,  was  of  the  value  of 

$ No  part  thereof  has  been  paid,  and  there  is  now   due 

from  the  defendant  to  the  plaintiff  thereon  the  sum  of  | 

No.  174. 
Against  a  Note- Broker  for  Proceeds  of  Note  Discounted. 

1.  The  plaintiff  complains  of  the  defendant  for  that  on  the 
day  of ,18...,  the  plaintiff,  at  defendant's  request,  em- 
ployed him  to  procure  to  be  discounted  a  note  for  the  sum  of 
$ ,  belonging  to  plaintiff. 

2.  On  the  day   of ,  18...,  one   E.  P.  discounted 

said  note,  paying  defendant  as  the  proceeds  thereof  the  sum  of 

I 

3.  The  just  charges  and  commissions  of  said  defendant  in 
procuring  said  note  to  be  discounted  amount  to  $ 

4.  On  the day  of .,  18...,  the  plaintiff  demanded 

of  the  defendant  payment  of  the  amount  due  him  on  said  note, 
being  | ,  which  was  refused. 

5.  No  part  thereof  has  been  paid,  and  there  is  now  due 
from  the  defendant  to  the  plaintiff  thereon  the  sum  of  | 

ISO.  175. 

Against  Agent  for  Not  Rendering  an  Account. 

1.     The  plaintiff  complains  of  the  defendant  for  that  on  the 

day  of ,18...,  the  plaintiff  employed  the  defendant  as 

his  agent  to  take  charge  of,  lease,  and  collect  the  rents  of  all 

the  buildings  situate  on  block ,  in  the  city  of ,  for  the 

year  then  next  ensuing,  and  to  pay  the  amount  thus  collected, 
less  his  reasonable  charges,  to  plaintiff. 
13 
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2.  The  defendant  thereupon  took  charge  of  said  buildings 
and  leased  all  the  store-rooms  and  apartments  therein,  and  col- 
lected the  rent  for  the  same. 

3.  The  rents  so  collected  by  said  defendant  on  said  buildings, 
after  deducting  his  reasonable  charges,  amount  to  the  sum  of 

$ ,  no  part  of  which  has  been  paid,  and  there  is  now  due 

from  the  defendant  to  the  plaintiff"  thereon  the  sum  of  $ 

No.  176. 

For  Failure  of  Agent  to  Account  for  Goods  Sold. 

1.  The  plaintiff  complains  of  the  defendant  for  that  on  the 

day  of ,  18...,  the  plaintiff  delivered  to  the  defendant 

at  his  request  the  following  goods,  viz.:  [describe  goods'],  belong- 
ing to  the  plaintiff,  and  of  the  value  of  $ ,  to  be  sold  for  cash 

by  said  defendant  for  compensation  to  be  paid  to  him  by  plaintiff. 

2.  Said  defendant  sold  said  goods  between  the day  of 

,  18...,  and  the day  of  ...' ,  18..., -but  has  failed  to 

account  for  the  same  to  plaintiff. 

3.  On  the day  of ,  18...,  the  plaintiff  demanded 

of  said  defendant  the  amount  due  plaintiff  for  said^goods,  which 
he  refused  to  pay. 

4.  1^0  part  thereof  has  been  paid,  and  there  is  now  due  from 
the  defendant  to  the  plaintiff  thereon  the  sum  of  $ 

No.  177. 

Against  an  Agent  for  Money  Collected  on  Policies. 

1.  The  plaintiff  complains  of  the  defendant  for  that,  on  the 

day  of ,  18...,  the  plaintiff  employed  the  defendant 

to  collect  certain  policy  fees,  a  list  of  which  is  hereto  attached, 
marked  "Ex.  A,"  and  when  collected  to  pay  the  same,  aftbr  de- 
ducting his  reasonable  charges,  to  the  plaintiff. 

2.  The  defendant,  as  such  agent,  collected  the  sum  of  $ 

upon  said  policies,  from  which  the  defendant  is  entitled  to  have 
deducted  the  sum  of  $ for  his  reasonable  charges  for  collect- 
ing the  same. 

3.  On  the day  of ....,  18...,  the  plaintiff  demanded  of 

defendant  the  amount  collected  on  said  policies,  less  his  reason- 
able charges,  which  he  refused  to  pay.     iJfo  part  thereof  has 
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been  paid,  and  there  is  now  due  from   the   defendant  to   the 
plaintiff  thereon  the  sum  of  $ 

Wo.  178. 

Against  an  Attorney  for  NegUgsnoe  in  Defending  an  Action. 

1.  The  plaintiff  complains  of  the  defendant  for  that  on  the 

day  of ,  18...,  the  defendant  was  an  attorney  at  law 

in  the  practice  of  his  profession,  and  as  such,  for  a  reward  then 
paid  to  him  by  the  plaintiff,  promised  to  defend,  on  behalf  of 

plaintiff,  an  action  then  pending  in  the.; court  of 

county,  wherein  was  plaintiff  and  the  plaintiff  herein 

defendant. 

2.  The  plaintiff  had  a  complete  defense  to  said  action,  which 
on  said  day  he  communicated  to  said  attorney,  who  promised  to 
interpose  the  same  by  answer  as  a  defense  to  said  action. 

3.  Such  answer  was  required  to  be  filed  on  or  before  the 

day  of ,  18...,  but  said  defendant  failed  to  prepare  and 

file  an  answer  to  said  petition,  or  to  set  up  the  defense  commu- 
nicated to  him  by  plaintiff. 

4.  In  consequence  of  said  neglect  df  the  defendant,  on  the 

day  of ,  18...,  default  was  taken  in  said  action  against  the 

plaintiff,  and  judgment  was  thereupon  rendered  against  him  for 

the  sum  of  $ ,  which  he  was  compelled  to  pay,  and  was  also 

compelled  to  pay  the  sum  of  $ as  costs  in  said  action. 

5.  The  plaintiff  relied  upon  said  defendant  to  attend  to  the  de- 
fense of  said  action,  and  was  not  aware  that  judgment  had  been 

obtained  against  him  by  default  until  the  day  of , 

18...,  when  it  was  too  late  to  have  the  same  set  aside. 

6.  The  plaintiff  has  sustained  damages  in  the  premises  in  the 
sum  of  $ 

BTo.  179. 

Against  an  Attorney  for  Negligence  in  Conducting  a  Suit. 

1.  The  plaintiff  complains  of  the  defendant  for  that  at  the 
time  hereinafter  mentioned,  the  defendant  was  an  attorney  at 

law  in  the  practice  of  his  profession,  and  as  such  on  the day 

of ,  18...,  the  plaintiff  retained  and  employed  him  to  pro- 
secute in  the  district  court  of county,  an  action  against 
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one  C.  T>.  for  converting  to  his  own  use  certain  goods  belong- 
ing to  plaintiif  of  the  value  of  $ 

2.  The  defendant  then  accepted  said  retainer  and  employ- 
ment, and  promised  the  plaintiff  to  use  proper  care  and  diligence 
in  the  prosecution  of  said  action. 

3.  The  defendant  did  not  use  proper  care  and  diligence  in 
prosecuting  said  action  in  this  Ithat  hejaihd  to  offer  in  evidence  an 
assignment  in  loriUng  of  said  goods  by  said  C.  D.  to  the  plaintiff}, 
although  the  instrument  had  been  previously  delivered  to  him 
by  the  plaintiff  to  be  read  as  evidence  on  said  trial. 

4.  By  reason  of  said  neglect  of  the  defendant  the  plaintiff 
was  defeated  in  said  action,  and  judgment  was  rendered  against 
him  dismissing  the  action  and  for  costs,  and  he  was  thereby  pre- 
vented from  recovering  the  value  of  said  goods  from  said  C.  D., 
and  was  compelled  to  pay  the  costs  of  suit  amounting  to  the  sum 
of  $......,  and  has  also  lost  $ paid  the  defendant  as  fees  du- 
ring the  progress  of  said  cause. 

5.  The  plaintiff  has  sustained  damages  in  the  premises  in  the 
sum  off 

No.  180. 

Against  an  Attorney  for  Negligence  in  Examining  Titled 

1.  The  plaintiff  complains  of  the  defendant  for  that  on  the 

day  of ,  18...,  the  plaintiff  being  about  to  purchase 

from  C.  D.  the  following  described  real  estate,  viz.:  [describe  prem- 
ises}, for  the  sum  of  $ ,  employed  the  defendant,  who  was  an 

attorney  at  law  and  practicing  his  profession,  to  examine  the  title 
of  said  C.  D.  to  said  real  estate,  and  ascertain  if  his  title  was  good, 
and  what  incumbrances,  if  any,  existed  thereon. 

2.  The  defendant,  for  compensation,  accepted  said  employ- 
ment, and  made  an  examination  of  said  title,  and  reported  to 
the  plaintiff  that  the  title  of  said  C.  D.  to  said  real  estate  was  good, 
and  that  no  incumbrances  existed  against  said  land  on  the 
record. 

3.  The  plaintiff,  relying  upon  said  examination  of  title  by  the 

'In  the  case  of  the  Natkmal  Savings  Bank  v.  Woorl,  31  Albany  Law  Journal,  206,  the 
Bupreme  court  of  the  United  States  held  that  an  attorney  examining  a  title  and  re- 
porting it  free  from  incumbrances  is  not  liable  to  a  stranger  for  neglect  of  duty,  who 
was  thereby  induced  to  loan  money  on  the  land,  there  being  no  privity  between  them. 
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defendant,  was  thereby  induced  to  purchase  said  real  estate  from 

said  C.  D.  for  the  sum  of  $ ,  upon  payment  of  which  the 

plaintiff  received  from  him  a  deed  therefor. 

4.  The  records  did  not  show  that  said  real  estate  was  free  from 
incumbrances  at  the  time  said  defendant  made  said  examination, 
but  on  the  contrary  that  there  was  then  on  said  records  a  mortgage 
from  said  C.  D.  to  E.  F.,  upon  said  premises,  for  the  sum  of 

$ ,  still  uncancelled  and  unpaid,  and  the  plaintiff,  on  the 

day  of ,  18...,  was  compelled  to  pay  the  sum  of  $ to 

cancel  the  same. 

5.  Said  O.  D.  is-  insolvent.  The  plaintiff  has  sustained  dam- 
ages in  the  premises  in  the  sum  of  $ ,  no  part  of  which  has 

been  paid. 

No.  181. 

By  Public  Officer  in  His  Own  Name  to  Recover  Public  Moneys 

1.  The  plaintiff  complains  of  the  defendant,  and  for  cause  of 

action  states  that  the  plaintiff  is  the  lawful  treasurer  of 

county,  and  has  been  such  treasurer  since  the day  of , 

18...,  and  that  his  term  of  office  will  not  expire  until  the  

day  of ,  18... 

2.  The  city  of  ....*....  now  is,  and  at  the  time  hereinafter 
stated  was,  a  city  of  the  second  class,  duly  organizfed  under  the 
laws  of  the  state  of  E'ebraska. 

3.  That  under  the  provisions  of  Chapter  29  of  the  Laws  of 
1866,  licenses  were  issued  by  the  proper  authorities  of  said  city 
to  various  individuals  to  sell  malt,  spirituous,  and  vinous  liquors 
in  said  city,  for  which  it  received  large  sums  of  money. 

4.  The  persons  to  whom  such  licenses  were  issued,  the  date 
of  the  same,  and  the  amount  of  money  received  for  each  license 
granted,  are  as  follows,  to-wit:  \jgive  list  of  names,  dates,  and 
amount  of  money  received  from  each], 

5.  The  whole  amount  of  money  received  for  said  licenses  by 
said  defendant  is  the  sum  of  $ ,  which  said  defendant  has  un- 
lawfully appropriated  to  its  own  use. 

6.  On  the  day  of ,18...,  the   plaintiff  duly   de- 

» The  above  is  the  substance  of  the  petition  in   White  v.  The  City  of  Lincoln,  5  Neb., 
505.       - 
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manded  of  the  treasurer  of  said  defendant,  at  his  office  in  said 
city,  said  sum  of  money,  but  said  treasurer  refused  to  pay  the 
same  or  any  part  thereof. 

7.     Said  money  belongs  to  the  school  fund  of county, 

and  the  plaintiif,  as  treasurer  of  said  county,  is  entitled  to  receive 
the  same.  No  part  thereof  has  been  paid,  and  there  is  now  due 
from  the  defendant  to  the  plaintiff  as  such  treasurer  thereon  the 
sum  of  I .,  with  interest  from  the  day  of ,  18.... 

No.  182. 
To  Recover  Money  Paid  Under  a  Mistake  of  Fact. 

1.  The  plaintiff  complains  of  the  defendant  for  that  on  the 
day  of ,  18...,  the  plaintiff  purchased  from  the  de- 
fendant one  hundred  and  eighty-two  head  of  cattle,  for  which 
the  plaintiff  was  to  pay  the  defendant ...  cents  per  pound,  gross 
weight. 

2.  Pursuant  to  said  agreement  the  plaintiff  and  defendant 
weighed  said  cattle  and  the  aggregate  weight  thereof  was  found 
to  be  two  hundred  and  seventeen  thousand  nine  hundred  and  for- 
ty-one pounds,  for  which  plaintiff  paid  the  defendant . . .  cents  per 
pound,  amounting  to  $ 

3.  Said  cattle  were  weighed  in  twenty-seven  different  parcels, 
and  owing  to  a  mistake  in  balancing  the  scales,  five  hundred 
pounds  were  added  to  each  draft  more  than  the  actual  weight  of 

the  cattle.'    The  actual  weight  of  said  cattle  being  but 

pounds. 

4.  On  the day  of ,  18...,the  plaintiff  discovered  said 

mistake,  and  that  he  had  overpaid  said  defendant  for  said  cattle 

the  sum  of  $ He  then  requested  said  defendant  to  repay  said 

sum,  which  he  refused  to  do. 

5.  No  part  thereof  has  been  paid,  and  there  is  now  due 
from  the  defendant  to  the  plaintiff  thereon  the  sum  of  $ ' 

No.  183. 

Against  Bailee  without  Reward. 

1.  The  plaintiff'  complains  of  the  defendant  for  that  on  or 
about  the day  of '...,  18...,  the  plaintiff,  at  defendant's 


>  The  above  is  the  substance  of  the  petition  in  Billings  v.  McCoy,  5  Neb.,  187. 
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request,  delivered  to  defendant  for  safe  keeping  the  following 
goods:  {describe  them^,  belonging  to  the  plaintiflF,  and  of  the  value 

of  $ ,  to'be  safely  and  securely  kept  by  defendant  for  the 

plaintiff,  and  to  be  re-delivered  by  defendant  to  the  plaintiff  upon 
his  demand. 

2.  Said  defendant  then  received  said  goods  upon  the  above 
conditions. 

3.  The  plaintiff  demanded  a  re-delivery  of  said  goods  of  the  de- 
fendant on  or  about  the  ......  day  of ,  18..,,  but  the  defend- 
ant did  not  safely  keep  the  same,  but  said  goods  were  lost  and 
destroyed  through  the  negligence  and  carelessness  of  defendant, 
and  defendant  did  not  re-deliver  said  goods  nor  any  part  thereof 
to  plaintiff",  whereby  plaintiff  has  sustained  damages  in  the  sum 
of  $ 

If  the  goods  are  merely  damaged,  the  form  can  be  so  changed 
stating  the  amount  of  loss  sustained. 

No.  184. 

The  Same. 

1.  The  plaintiff  complains  of  the  defendant  for  that  on  the 
day  of ..« ,  18...,  the  plaintiff  deposited  with  the  defend- 
ant an  oil  painting  belonging  to  plaintiff  of  the  value  of  | , 

to  be  safely  kept  by  the  defendant  without  reward  and  delivered 
to  the  plaintiff"  upon  request,  and  the  defendant  then  received 
said  painting  upon  the  terms  aforesaid. 

2.  The  defendant  negligently  placed  and  kept  said  painting 
in  a  damp  cellar,  in  violation  of  his  duty,  by  reason  of  which  it 
was  entirely  r,uined,  to  the  damage  of  plaintiff  in  the  sum  of 


BTo.  185. 

Against  Pawnbroker  for  Losing  a  Pledge. 

1.     The  plaintiff  complains  of  the  defendant  for  that  on  the 

day  of ,  18...,  said  defendant  was  a  pawnbroker,  and 

■thereupon  the  plaintiff  on  said  day  delivered  to  the  defendant, 
at  his  request,  the  following  goods :  Idescribe  theni],  the  property 

of  plaintiff,  and  of  the  value  of  $ ,  by  way  of  pledge  to  said 

defendant,  for  the  sum  of  $.......,  then  and  there  advanced  by 

the  defendant  to  the  plaintiff  thereon. 
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2.  The  defendant  promised  the  plaintiff  to  take  due  and 
proper  care  of  said  goods  until  they  should  be  redeemed  by- 
plaintiff  within days  from  that  date,  or  sold  by  the  defend- 
ant according  to  law.  Thereupon  said  goods  were  delivered  to 
the  defendant. 

3.  The  defendant  did  not  take  due  and  proper  care  of  said 
goods  until  they  were  redeemed  by  plaintiff  or  sold  according 
to  law,  but  on  the  contrary  so  negligently  kept  the  same  that 
they  were  lost  and  destroyed.  \^If  only  damaged  state  the  injury  and 
amount  of  damage.'] 

4.  Said  goods  were  not  sold  by  said  defendant  as  required  by 

law,  and  on  the  day  of ,  18...,  the  plaintiff  tendered 

to  the  defendant  the  amount  of  money  due  thereon,  and  de- 
manded a  re-delivery  of  said  goods,  which  was  refused,  and 
said  goods  have  not  been  delivered  to  plaintiff,  to  his  damage  in 
the  sum  of  $ 

Wo.  186. 
Against  the  Hirer  of  a.  Horse  for  Carelessness^ 

1.  The  plaintiff  complains  of  the  defendant  for  that  on  the 

day  of ,18..., the  plaintiff,  at  defendant's  request,  let  to 

him  and  delivered  to  defendant  a  certain  horse,  the  property  of 

plaintiff,  of  the  valuQ  of  | ,  to  go  and  perform  a  journey 

therewith  from  to  ,  and  thence  back  again,  for  a 

reward  then  promised  the  plaintiff. 

2.  Said  defendant  promised  the  plaintiff  to  use  said  horse  in 
a  careful,  prudent  manner,  and  to  take  proper  care  of  the  same, 
and  thereupon  received  said  horse  on  the  terms  aforesaid. 

3.  The  defendant  did  not  use  said  horse  in  a  careful,  prudent 
manner,  but  on  the  contrary  rode  [or  drQve\  the  same  immoder- 
ately in  performing  said  journey,  and  did  not  take  proper  care 
of  the  same,,  whereby  said  horse  [state  the  injury]  to  the  damage 
of  plaintiff  in  the  sum  of  $ 

BTo.  187. 

Against  Bailee   receiving  an  Article  to  Bestow   Thereon   Work  and  Labor  for  a 

Reward.  , 

1.  The  plaintiff"  complains  of  the  defendant  for  that  on  the 
day  of ,  18...,  the  defendant  being  a  [describe  trade']^ 
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and  carrying  on  that  trade,  the  plaintiff,  at  the  defendant's  re- 
quest, delivered  to  defendant  \_d.escribe  property'],  the  property  of 

plaintiff  of  the  value  of  $ ,  to  be  repaired  by  said  defendant 

in  the  way  of  his  trade,  for  a  reasonable  reward  to  be  paid  by 
the  plaintiff. 

2.  The  defendant  thereupon  promised  the  plaintiff  to  repair 

said in  a  skillful  and  workmanlike  manner,  and  to  take 

due  and  proper  care  thereof  until  the  same  should  be  returned  by 
the  defendant  to  the  plaintiff. 

3.  Said  defendant  did  not  repair  said in  a  good  and 

workmanlike  manner,  but  on  the  contrary  made  said  repairs  in 
so  careless  and  unskillful  a  manner,  and  neglected  to  take  proper 

care  of  said ,  whereby  said  property  was  greatly  injured, 

and  the  value  of  the  same  diminished  in  the  sum  of  $ to  the 

damage  of  plaintiff  in  the  sum  of  $ 

No.  188. 

Sy  Employee  v.  Employer  for  not  Receiving  Him  into  his  Service. 

1.  The  plaintiff  complains  of  the  defendant  for  that  on  the 

day  of ,  18...,  the  plaintiff,  at  defendant's  request, 

agreed  with  the  defendant  to  enter  into  his  employment  for  the 
period  of as  [ J  at  the  rate  of  $ per 

2.  The  defendant  then  employed  the  plaintiff  as  aforesaid, 
and  agreed  to  pay  him  for  such  services  the  sum  above  stated. 

3.  The  plaintiff,  relying  upon  the  agreement  of  said  defend- 
ant, has  at  all  times  been  ready  to  enter  into  the  service  of  said 

defendant,  according  to  said  agreement,  and  on  the  day  of 

,  18...,  requested  the  defendant  to  receive  and  retain  him 

in  such  service  for  the  wages  above  set  forth.     But  the  defend- 
ant then  refused  and  still  refuses  so  to  do. 

4.  The  plaintiff,  in  consequence  of  said  employment,  was 
prevented  from  engaging  in  the  service  of  other  parties,  but 
since  said  refusal  of  defendant  has  remained  out  of  employment 
for  the  space  of ,  to  his  damage  in  the  sum  of  $ 

Wo.  189. 

Forbearance  to  a  Third  Person. 

1.  The  plaintiff  complains  of  the  defendant  for  that  on  the 
day  of ,18...,  one was  indebted  to  the  plain- 
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tiffin  the  sum  of  $ ,  then  due  and  payable;  that  on  said  day 

the  defendant  requested  the  plaintiff  to  extend  the  time  of  pay- 
ment of  said  debt  until  the day  of ,  18,  on  considera- 
tion whereof  the  defenda.nt  promised  the  plaintiff  to  pay  said  sum 

in  case  said did  not  pay  the  same  on  or  before  the 

day  of ,  18... 

2.     The  plaintiff,  relying  upon  said  promise  of  the  defendant, 

did  extend  the  time  to  said for  the  payment  of  said  sum 

until  the day  of ,  18...,  which  time  has  since  elapsed, 

but  said has  not  paid  said  sum  nor  any  part  thereof,  of 

all  which  the  defendant  was  duly  notified  on  the day  of 

,18'...,  yet  said  defendant  has  not  paid  said  sum  of  money 

nor  any  part  thereof  The  plaintiff'  therefore  prays  judgment 
against  the  defendant  for  the  sum  of  $ 

No.  190. 

Corporations,  and  Stockholders  Therein. 

Corporations,  foreign  and  domestic,  must  sue  in  their  corporate 
name,  and  must  be  sued  in  the  same  manner.  This  rule  applies 
to  all  public  as  well  as  private  corporations,  thus :     The  City  of 

V.  The  City  of The  Union  Pacific  Railroad  Company  v. 

The  Burlincjton  and  Missouri  Siver  Mailroad  Company  in  Nebraska. 

Corporations,  cannot  be  created  by  special  law  in  this  state. 
Art.  XL  Constitution. 

All  corporations  may  sue  and  be  sued  in  like  eases  as  natural 
persons.     Sec.  3,  Id. 

The  general  law  under  which  an  association  is  formed,  and  the 
articles  of  incorporation  adopted  and  filed  as  required,  taken  to- 
gether, are  in  law  considered-  in  the  nature  of  a  grant  from  the 
state,  and  as  the  charter  of  the  corporation.  Abbott  v.  0.  S.  Co., 
4  ISTeb.,  422. 

The  mere  act  of  organization  by  individuals  does  not  confer  a 
corporate  power. .  No  corporate  franchise  or  power  exists  ^until 
the  articles  of  incorporation  are  filed  as  required  by  the  statute.     Id. 

Partners.  "Where  persons  organize  as  an  association  for  the 
transaction  of  business,  assuming  to  be  and  act  together  as  a  cor- 
poration, without  any  color  of  a  corporate  franchise,  they  are  re- 
garded in  law  as  partners,  and  no  member  of  such  organization 
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can  escape  liability  on  the  ground  that  he  was  not  a  subscriber 
to  the  stock  of  the  corporation.     Id.,  424-5. 

Before  an  action  will  lie  against  a  subscriber  upon  his  sub- 
scription to  recover  assessments  the  entire  amount  of  capital 
stock  fixed  by  the  articles  must  be  in  good  faith  subscribed,  un- 
less there  is  a  provision  in  the  articles  to  proceed  with  the  ac- 
complishment of  the  main  design  with  a  less  subscription  than 
the  whole  amount  specified,  unless  there  is  a  waiver  by  the  sub- 
scribers of  the  conditions.     Livesey  v.  0.  Hotel  Co.,  5  Neb.  50. 

Ifo.  191. 

Againat  Incorporators  as  Partners  for  Failing  to  File  Articles  of  Incorporation. 

1.  The  plaintiff  complains  of  the  defendants  for  that  at  the 
time  hereinafter  specified  the  defendants  were  partners,  doing 
business  under  the  firm  name  and  style  of  the  [name  of  corpora- 
tion], at ,  in  the  state  of 

2.  On  the day  of ,  18...,  the  defendants,  as  part- 
ners aforesaid,  became  indebted  to  the  plaintiff"  in  the  sum  of 

$ for  moneys  paid  out  and  expended  by  the  plaintiff  for  the 

defendants,  at  their  request,  which  money  is  now  due  and  paya- 
ble. 

3.  1^0  part  thereof  has  been  paid,  and  there  is  now  due  from 
the  defendants  to  the  plaintiff  thereon  the  sum  of  $ ' 

BTo.  192. 

Against  Stockholders  of  a  Corporation  for  Failure  to  Publish  Statement  of 

Financial  Cotidiiion  as  required  by  Law. 

1.  The  plaintiff  complains  of  the  defendants  for  that  on  or 
about  the day  of ,  18...,  the  plaintiff  sold  to  the  de- 
fendant, a  corporation  organized  under  the  laws  of  the  state  of 
Nebitiska  [one  hundred  kegs  of  nails],  at  the  request  of  said  cor- 
poration, for  the  sum  of  | ,  then  agreed  to  be  paid. 

2.  The  defendants,  at  the  time  of  the  purchase  of  said  [nails], 
were  and  now  are  stockholders  and  members  of  said  corporation. 

3.  No  part  of  said  debt  has  been  paid. 

4.  Said  corporation,  at  the  date  of  said  purchase,  was  and 
now  is  wholly  insolvent. 

5.  Said  defendants  for  more  than  one  year  prior  to  the  time 

"The  above  is  the  substance  of  the  petition  in  Abbott  v.  0.  S.  Co.,  4  Neu.,  443. 
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of  said  purchase  had  wholly  failed  to  give  the  annual  notice  in 
a  newspaper  of  the  existing  debts  of  the  corporation  as  required 
hy  section  136  of  the  chapter  entitled  "  Corporations,"  and  no 
such  notice  has  been  published  since -the day  of ,18... 

6.  '  The  corporation  having  failed  to  pTiblish  the  notice  re- 
quired by  law,  the  plaintiff  alleges  that  said  defendants  are  per- 
sonally liable  for  debts  contracted  by  said  corporation  while 
thus  in  default. 

7.  There  is  now  due  from  the  defendants  thereon  to  the 
plaintiff  the  sum  of  $ ' 

No.  193. 

By  Corporation  on  Stock  Assessments. 

1.  The  plaintiff"  is  a  corporation  duly  organized  under  the 

laws  of  the  state  of ,  and  lawfully   authorized  to  carry 

on  the  business  of therein. 

2.  On  the day  of ,  18...,  the  defendant  and  divers 

other  persons  associated  themselves  together  for  the  purpose  of 
organizing  said  corporation,  and  made  and  subscribed  an  agree- 
ment in  writing,  of  which  the  following  is  a  copy: 

[^Copy  subscription  for  stock.] 

3.  That  the  amount  of  capital  stock  of  said  corporation  is  the 

sum  of  $ ,  of  which  the   defendant  by    said   subscription 

agreed  to  take  and  pay  for  ten  shares,  at  $100  each,  amounting 

to  $1,000,  and  on  the  ......  day  of ,  18...,  paid  thereon  ten 

per  cent. 

4.  'Onthe ..day  of ,  18...,  the  entire  amount  of 

capital  stock  required  by  the  certificate  of  organization  of  said 
corporation  was  subscribed,  to-wit:  the  sum  of  $ .  '   . 

5.  '  On  the day  of ,  18...,  at  a  regular  meeting  of 

the  board  of  directors  of  said  corporation  an  assessment  of  ten 
per  cent  of  the  par  value  of  each  share  of  the  capital  stock  of 
said  corporation  was  duly  levied  thereon  in  conformity  to  said 
subscription  and  the  charter  and  by-laws  of  said  corporation,  of 
which  the  defendant  was  then  duly  notified. 

'  The  above  is  the  substance  of  the  petition  in  Steele  v.  Alexis.  Mer.  Asso.,  8  Neb. 

'  See  lAvesey  v.  Omaha  Hotel  Co.,  5  Neb.,  50.    Salem  Mill  Dam  Co.  v.  Mopes,  6  Pick.,  33. 
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6.  Said  defendant,  at  the  time  of  the  levy  of  said  assessment, 
was  and  now  is  a  subscriber  to  ten  shares  of  said  capital  stock. 

7.  The  plaintiff  has  duly  performed  all  the  conditions  thereof 
on  its  part  to  be  performed. 

8.  No  part  of  said  assessment  has  been  paid,  and  there  is  now 
due  from  the  defendant  to  the  plaintiff  thereon  the  sum  of  $ 

No.  194. 

Against  a  Municipal  Corporation  upon  an  Account. 

1.  The  plaintiff  complains  of  the  defendant  for  that  said  de- 
fendant is  a  municipal  corporation  created  by  the  laws  of  the 
state  of 

2.  On  the day  of  ..........  18...,  the  plaintiff  filed  with 

the  clerk  of  said  [county']  an  account  against  the  same  belonging 
to'plaintiff,  properly  verified  as  required  by  law.  The  following 
is  a  copy  of  said  account:  ' 

[Copy  account.'] 

3.  On  the day  of ,  18...,  the  county  board  of  said 

county  disallowed  said  account,  from  which  order  disallowing 

the  same  the  plaintiff,  on  the day  of ,  18...,  appealed 

to  the  district  court. 

4.  No  part  thereof  has  been  paid,  and  there  is  now  due  from 
the  defendant  to  the  plaintiff  thereon  the  sum  of  $ 

TSo.  195. 
On  a  Suiseripiion  to  the  Expenses  of  u,  Pullic  Enterprise. 

1.  The  plaintiff  complains  of  the  defendant  for  that  on  the 

day  of ,  18...,  the  plaintiff  was  and  now  is  a  corporation 

duly  organized   under  the  laws  of  the  state  of for  the 

purpose  of  [state  object].    ■ 

2.  The  plaintiff,  in  the  year  18...,  was  erecting  [or  about  to 
erect]  a  building  for  [state  purpose]. 

3.  The  defendant,  to  enable  the  plaintiff  to  complete  said 
building,  and  in  consideration  of  the  like  agreement  and  sub- 
scriptions of  other  parties,  subscribed  and  promised  to  pay  the 
plaintiff  the  sum  of  | for  that  purpose. 

4.  Eelying  upon  said  subscription  of  the  defendant,  the  plain- 
tiff let  the  contract  for  the  completion  of  said  building  and  com- 
pleted the  same,  and  thereby  expended  the  sum  of  $ .,  and 
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has  duly  performed  all  the  conditions  thereof  on  its  part  to  be 
performed. 

5.  IsTo  part  of  the  defendant's  subscription  has  been  paid,  and 
there  is  now  due  from  the  defendant  to  the  plaintiff  thereon  the 
sum  of  $ 

KTo.  196. 

For  Carriage  of  Goods  in  Wagons. 

1.  The  plaintiff  complains  of  the  defendant  for  that  on  or 
about  the '.  day  of  ...■. ,18...,  the  plaintiff,  at  the  defend- 
ant's request,  carried  and  conveyed  one  thousand  bushels   of 

wheat  in  wagons  for  the  defendant,  from to ,  for 

which  the  defendant  agreed  to  pay  him  the  sum  of  $ ,  no 

part  of  which  has  been  paid. 

2.  There  is  now  due  from  the  defendant  to  the  plaintiff  for 

said  transportation  the  sum  of  $ ,  with  interest  from  the 

-day  of ,  18... 

TSo.  197. 
To  Recover  for  Freight  Gharges. 

1.  The  plaintiff  complains  of  the  defendant  for  that  on  the 

day  of ,  18...,  the  defendant  delivered  to  the  plaintiff 

the  following  goods:  {copy  biW],  to  be  carried  and, conveyed  in 

.,  from to ,  and  there  delivered  to ,  all 

of  which  has  been  duly  performed  by  said   plaintiff;  and  for 

which  defendant  agreed  to  pay  him  the  sum  of  $ [or  that  the 

■carriage  of  said  goods  was  reasonably  worth  the  sum  of  $ J. 

2.  ]^o  part  of  the  same  has  been  paid,  and  there  is  now  due 

to  the  plaintiff  from  the  defendant  thereon  the  sum  of  $ , 

with  interest  from  the day  of. ,18.... 

No.  198. 

,  By  Warehouseman,  to  Recover  Charges. 

1.  The  plaintiff  complains  of  the  defendant  for  that  on  the 

day  of ,  18...,  the  plaintiff",  at  defendant's   request, 

stored  in  his  warehouse,  in  the  town  of ,  four  bales  of 

goods,  and  retained  the  same  in  said  warehouse  until ,for 

which  the  defendant  agreed  to  pay  the  plaintiff  the  sum  off 

2.  1^0  part  thereof  has  been   paid,  and  there  is  now  due 


FORMS    OF    PETITIONS.  207 

thereon  from  the  defendants  to  the  plaintiff  the  sum  of  $ , 

with  interest  from  the day  of. ,  18.... 

Wo.  199. 

Against  Warehouseman  for  Injury  to  Goods  by  Negligence. 

1.  The  plaintiff  complains  of  the  defendant  for  that  on  the 

day  of ,  18...,  the  defendant  kept  a  warehouse  at 

,  and  in  consideration  of  a  reward  then  paid  to  him  by 

the  plaintiff,  agreed  to  stow  and  safely  keep  in  said  warehouse 

'   the  following  goods,  viz.:  [^describe  iheni],  belonging  to  plaintiff, 

of  the  value  of  $ ;  and  the  defendant  as  warehouseman  then 

received  said  goods. 

2.  At  the  time  said  goods  were  delivered  to  the  defendant  the 
.plaintiff  informed  him  that  it  was  necessary  for  their  preserva- 
tion that  they  should  be  kept  dry. 

3.  The  defendant,  while  said  goods  were  in  said  warehouse, 
negligently  permitted  said  goods  to  become  wet,  whereby  the 
same  were  soiled,  mildewed,  and  greatly  inj  ured,  to  the  damage 
of  plaintiff  in  the  sum  of  | 

Wo.  200. 

Common  Assault. 

1.  The  plaintiff  complains  of,  the  defendant  for  that  on  the 
day  of ,  18...,  the  defendant  unlawfully  made  an  as- 
sault upon  the  plaintiff,  and  him,  the  said  plaintiff',  did  then  and 
there  beat,  wound,  and  ill-treat,*  to  plaintiff's  damage  in  the  sum 
of  $ 

BTo.  201 

Special  Damages. 

If  special  damages  have  been  sustained,  such  as  injury  to  the 
person  or  clothing,  they  must  be  pleaded-  Follow  the  above 
form  to  the*,  then  state  according  to  the  nature  of  the  injury, 
thus: 

By  striking  plaintiff  on  the  arm  violently  with  a  stick,  where- 
by plaintiff's  right  arm  was  bruised  [^or  broken]  so  that  he  was  un- 
able to  attend  to  his  business  for months,  and  was  compelled 

to  expend  for  the  services  of  a  physician  in  setting  said  arm  and 

caring  for  said  wounds  the  sum  of  $ ,  etc.,  to  the  damage  of 

plaintiff  in  the  sum  of  $ 
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BTo.  202. 

Damages  for.  an  Assault  upon  a  Servant,  Son,  or  Daughter. 

1.  The  plaintiff  complains  of  the  defendant  for  that  on  the 
day  of ,18...,  said  defendant  unlawfully  made  an  as- 
sault upon  one  C.  D.,  then  and  still  being  the  servant  of  the 
plaintiff",  and  beat,  wounded,  and  ill-treated  the  said  0.  D., 
whereby  he  became  sick,  lame,  and  disordered,  and  so  remained 
for months,  during  all  which  time  the  plaintiff  was  de- 
prived of  the  services  of  said  C.  D.,  and  necessarily  expended 

the  sum  of  $ for  medicines,  care,  and  attendance  upon  him, 

to  the  damage  of  the  plaintiff  in  the  sum  of  $ 

A  wife  may  maintain  an  action  in  her  own  naime  for  »-n  injury 
to  her  person  or  property.  Omaha  H.  Railway  Co.  v.  Dooliitle,  7 
Feb.,  481. 

BTo.  203. 
For  Debauching  a  Servant,  i 

1.  The- plaintiff  complains  of  the  defendant  for  that  on  the 

day  of ,18...,  and  at  other  times  between  said  day" 

and  the  commencement  of  this  action,  said  defendant,  unjustly  in- 
tending to  deprive  the  plaintiff  of  the  services  of  E.  A.,  [the  daugh- 
ter and]  servant  of  plaintiff,  did  debauch  and  carnally  know  one 
E.  A.,  then  and  from  thence  to  this  time  the  [daughter  and]  ser- 
vant of  the  plaintiff,  whereby  said  E.  A.  became  pregnant  and  sick 
with  child,  and  so  continued  for  the  space  of  nine  months  then 
next  following,  when  she  was  delivered  of  the  child  with  which 
she  was  pregnant  as  aforesaid. 

2.  By  reason  of  Avhich  said  E.  A.  was  unable  to  perforni  the 

necessary  affairs  and  business  of  the  plaintiff  for  the  space  of 

year,  the  services  of  said  E.  A.  during  all  that  time  being  lost 
to  plaintiff,  and  plaintiff  necessarily  expended  in  nursing  and 
taking  care  of  said  [daughter  and]  servant  in  and  about  the  de- 
livery of  said  child  the  sum  of  $ 

3.  The  plaintiff  has  sustained  damages  in  the  premises  in  the 
sum  of  $ ' 

»  The  alDOTe  is  the  Buhstance  of  the  declaration.  2  Chitty's  PI,,  643.  The  allegation 
of  intention  to  deprive  of  Bertiees  is  probaWy  unnecessary.  The  master  alone  can 
maintain  the  action,  the  loss  of  service  beine:  the  gist  of  the  action. 
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Wo.  204. 

Criminal  Conversation. 

1.     The  plaintiff  complains  of  the  defendant  for  that  on  the 

day  of ,  18...,  and  on  divers  other  days  between  that  time 

and  the  commencement  of  this  action,  said  defendant  wrong- 
fully, wickedly,  and  unjustly  debauched  and  carnally  knew  one 
C.  D.,  then  and  still  being  the  wife  of  plaintiff,  and  thereby  the 
affection  of  said  C.  D.  for  plaintiff  was  alienated  and  destroyed, 
and  the  plaintiff  has  been  deprived  of  the  comfort,  fellowship, 
society,  and  assistance  of  his  said  wife  in  his  domestic  affairs,  and 
has  been  brought  into  dishonor'  and  disgrace,  to  his  damage  in 
the  sum  of  $ 

No.  205 

False  Jniprisonment. 

1.     The  plaintiff  complains  of  the  defendant  for  that  on  the 

day  of  ,  18...,  said  defendant  unlawfully  and  with 

force  assaulted  the  plaintiff,  and  then  and  there  imprisoned  him, 
and  detained  him  in  prison  there,  against  the  will  of  plaintiff, 

for  the  space  of next  following,  without  any  reasonable  or 

probable  cause  whatsoever,  to  plaintiff's  damage  in  the  sum  of 


BTo.  206. 

Malicious  Prosecution. 

1.  The  plaintiff  complains  of  the  defendant  for  that  on  the 

day  of ..,  18...,  said  defendant  falsely  and  maliciously, 

and  without  reasonable  or  probable  cause  therefor,  charged  the 

plaintiff  before ,  a  justice  of  the  peace,  of county, 

,  with  [_state  offense  in  the  words  of  the  information'],  and 

thereupon  caused  said  justice  to  make  out  a  warrant  in  due  form 
of  law  under  his  hand,  for  the  apprehension  of  plaintiff,  and 
falsely  and  maliciously,  and  without  probable  cause  therefor, 
caused  plaintiff  to  be  arrested  on  said  charge  of  defendant,  and 

to  be  imprisoned  against  his  will  in  the  jail  of county 

for  the  period  of days  then  next  fallowing. 

2.  On  the  trial  of  said  cause  on  the day  of ,  18..., 

said  defendant  was  acquitted  and  discharged  of  said  crime,  and 
said  prosecution  is  now  ended  and  wholly  determined. 

3.  By  means  of  which  said  several  premises  the  plaintiff  has 
14 
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been  greatly  injured  in  his  credit  and  reputation,  and  brought 
into  public  scandal,  infamy,  and  disgrace,  and  has  suftered  great- 
anxiety  and  pain  of  body  and  mind,  and  has  been  forced  to  lay 

oiit  and  expend  the  sum  of  $ in  procuring  his  discharge 

from  said  imprisonment  and  in  defending,  himself,  and  has  been 
prevented  by  reason  of  the  premises  from  transacting  his  busi- 
ness for  the  space  of days,  to  the  damage  of  plaintiff  in  the 

sum  of  $ ' 

No.  207. 

For  Causing  Plaintiff'  to  be  Indicted. 

The  plaintiff  complains  of  the  defendant  for  that  on  the  

day  of ,  18...,  said  defendant,  at  the  term  of  the 

district  court  of county,  ,  falsely  and  maliciously, 

and  without  reasonable  or  probable  cause,  indicted''  and  caused 
and  procured  the  plaintiff  to  be  indicted  by  the  grand  jury  of 
county  for  [state  the  offense  as  in  the  indictmenf] ;  and  after- 
ward said  defendant  falsely  and  maliciously  and  without  reason- 
able or  probable  cause  prosecuted  and  caused  to  be  prosecuted 

'said  indictment' against  the  plaintiff  until  at  the  term  of 

the  court,  begun  and  held  in  said  county  on  the  day  of 

,18...,  said  plaintiff  wals  in  due  manner  and  by  due  course 

of  law  acquitted  of  said  premises  in  said  indictment  charged 

upon  him  by  a  jury  of  said  county  of  ;    whereupon  it 

was  adjudged  by  said  court  that  the  plaintiff'  go  hence  without 
day,  and  be  discharged  from  all  liability  on  said  indictment. 
[_State  damages  and  prayer  for  judgment,  as  in  preceding  form.'] 

1  The  above  is  the  substance  of  the  declaration  in  Chitty  on  Pleading,  page  607, 
omitting  what  is  deemed  to  be  unnecessary.  It  is  unnecessary  to  allege  that  the 
plaintiff  has  always  conducted  himself  properly,  and  had  never  been  accused  of  crime 
prior  to  the  institution  of  the  criminal  proceedings,  as  such  is  the  presumption ,  and 
it  is  also  unnecessary  to  set  fortb  the  various  continuances.  Want  of  probable  cause 
is  essential  to  a  right  to  recover.  If  pro'bable  cause  existed  the  defendant  is  not  liable, 
although  the  prosecution  was  malicious.  The  essential  elements  which  constitute 
a  defense  to  the  action  are,  absence  of  malice,  an  honest  belief  in  the  guilt  of  the  party 
charged,  and  a  reasonable  ground  of  suspicion,  supported  by  circumstances  suffi- 
ciently strong  in  themselves  to  warrant  a  cautious  man  in  the  belief  that  the  person 
is  guilty  of  the  offence  with  which  he  is  charged.  These  two  elements  must  unite. 
Tamer  v.  O'Brien,  8  Neb,,  .544. 

^  The  word  "  indicted  "  is  found  in  CMtty's  form,  and  is  said  to  be  the  usual  allega-" 
tion.    a  Barr,  993. 
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No.  208. 

LIBEL. 

For  Libel  Directly  Charging  an  Offense. 

1.  The  plaintiff  complains  of  the  defendant  for  that  on  the 

day  of ,  18..., -said  defendant,  wickedly  intending 

to  injure  the  plaintiff,  did  maliciously  publish  of  and  concern- 
ing the  plaintiff-  a  certain  false,  scandalous,  and  defamatory 
libel,  containing  among  other  things  the  false,  scandalous,  and 
defamatory  matters  following  of  and  concerning  the  plaintiff. 
\_Copy  libelous  matter  verbatim,  with,  if  necessary,  proper  innuendoes. 'Y 

2.  By  reason  of  which  the  plaintiff"  has  been  brought  into 
public  scandal  and  disgrace,  and  greatly  injured  in  his  good 
name,  to  his  damage  in  the  sum  of  | " 

No.  209. 

SLANDER. 

Words  not  in  Themselves  Actionable, 

1.  The  plaintiff  complains  of  the  defendant  for   that   at   a 

term  of  the  court  of county,  begun  and  held  in 

said  county  on  the  day  of ,  18...,  in  a  certain  action 

then  pending  therein  between  as  plaintiff  and as 

defendant,  upon  the  trial  thereof,  the  plaintiff,  being  duly  sworn 
in  said  cause,  testified  as  a  witness  touching  certain  matters  ma- 
terial to  the  issue  therein. 

2.  Afterwards,  on  the  day  of ,  18...,  the  defend- 
ant, wickedly  intending  to  injure  the  plaintiff,  and  to  cause  it  to 
be  believed  that  he  had  been  guilty  of  perjury,  in  a  certain  dis- 
course which  he  then  had  of  and  concerning  the  plaintiff*  in  the 
presence  and  hearing  of  divers  persons,  did  maliciously  and 
falsely  speak  and  publish  of  and  concerning  the  plaintiff,  and  of 
and  concerning  his  testimony  aforesaid,  the  following  false  and 

1  An  innuendo  may  be  defined  to  1)6  a  subordinate  averment,  connecting:  particular 
parts  of  the  publication  with  what  has  gone  before,  in  order  to  elucidate  the  defend- 
ant's meaning  more  fully.  1  Starkie  on  Slander,  431.  Its  office  is  to  explain  doubtful 
words  and  phrases,  and  annex  to  them  their  proper  meaning,  but  it  cannot  extend 
their  sense  beyond  their  natural  import,  unless  something  is  put  upon  the  record  by 
way  of  introductory  matter,  with  which  they  can  be  connected.  See  note  1  to  §  335 
Townsend  on  Slander  and  Libel. 

i^The  good  character  of  the  plaintiffis  presumed;  it  is  unnecessary,  therefore,  to 
allege  that  he  was  of  good  name  and  reputation. 


212  PLEADING   AND   PRACTICE. 

defamatory  words — that  is  to  say:  "He,"  meaning  the  plaintiff, 
"  has  forsworn  himself,"  thereby  meaning  that  the  plaintiff  in 
his  testimony  had  committed  the  crime  of  perjury,  by  reason  of 
which  the  plaintiff  has  been  brought  into  public  scandal  and 
disgrace,  and  greatly  injured  in  his  good  name,  to  his  damage  in 
the  sum  of  | ' 

No.  210. 

Words  in  Themselves  Aciiondble. 

1.     The  plaintiff  complains  of  the  defendant  for  that  on  the 

day  of ,  18...,. said  defendant,  wickedly  intending  to 

injure  the  plaintiff  in  a  certain  discourse  which  he  then  had  of 
and  concerning  the  plaintiff,  in.  the  presence  and  hearing  of 
divers  persons,*  falsely  and  maliciously  did  speak  and  publish 
the  following  false  and  defamatory  words — that  is  to  say :  "He," 
meaning  the  plaintiff,  "is  a  thief — he  stole  $100."  By  means  of 
the  premises  the  plaintiff  has  been  greatly  injured  in  his  good 
name,  to  his  damage  in  the  sum  of  $ 

TSo.  211. 

1.  If  the  words  were  spoken  in  other  language  than  the 
English,  follow  the  preceding  foriii  to  the  *,  then  say:  who  un- 
derstood the  language,  falsely  and  maliciously  did  speak 

and  publish  the  following  false  and  defamatory  words  in  the 
language — that  is  to  say:  [set  forth  the  words  in.  the  for- 
eign language],  which  words  signified,  and  were  understood 
by  those  hearing  them  to  mean  in  the  English  language  as 
follows  :  [set  forth  a  correct  translation  of  the  words,  with  proper  in- 
nuendoes'], which  words  were  understood  as  above  translated  by 
those  persons  in  whose  hearing  and  presence  they  were  spoken.  > 
By  means  of  the  premises  the  plaintiff  has  sustained  damages 
in  the  sum  of  $ 

Wo.   212. 

jpb/  Injury  to  an  Attorney  in  his  Profession. 

1.  The  plaintiff  complains  of  the  defendant  for  that  on  the 
day  of ...,  18...,  the  plaintiff  was  and  still  is  an  attor- 

'  When  the  terms  of  an  alleged  libel  are  general  or  indefinite  the  petition  must  con- 
tain averments  that  the  alleged  lihel  was  puhlished  of  and  concerning  the  plaintiff. 
Oeisler  v.  Brovm,  6  Net.,  254. 
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ney  at  law  duly  admitted  to  practice,  and  practicing  in  the  sev- 
eral courts  of  the  state. 

2.  The  defendant,  maliciously  intending  to  injure  said  plain- 
tift"  in  his  profession  of  an  attorney  at  law,  did  on  said  day  pub- 
lish of  and  concerning, the  plaintiff,  and  of  and  concerning  him 
in  his  capacity  as  an  attorney  at  law,  in  the  presence  and  hear- 
ing of  divers  persons,  the  following  false,  malicious,  and  defam- 
atory matter  of  and  concerning  the  plaintiff  and  of  and  concern- 
ing him  in  his  profession  as  an  attorney  at  law — that  is  to  say: 
\_here  insert  the  slanderous  words  with  proper  innuendoes^. 

2.  By  means  of  which  said  premises  the  plaintiff  has  he.en 
and  is  greatly  injured  in  his  reputation  aforesaid,  and  has  been 
greatly  .vexed,  harassed,  and  impoverished,  and  has  lost  and 
been  deprived  of  divers  great  gains  and  profits,  which  would 
otherwise  have  arisen  to  him  in  his  profession  and  business,  to 
his  damage  in  the  sum  of  $ 

No.  213. 

Injury  to  Business. 

1.  The  plaintiff  complains  of  the  defendant  for  that  on  the 
day  of ,  18...,  the  plaintiff  was  engaged  in  the  busi- 
ness of ,  at ,  and  in   good   reputation   and   credit 

therein;  that  plaintiff"  is  still  engaged  in  said  business  at  said 
place. 

2.  That  on  the  day  above  stated  the  defendant,  intending  to 
injure  the  plaintiff  in  his  good  name  and  credit,  in  a  discourse 
he  then  had  with  several  persons,  did  speak  and  publish  of  and 
concerning  the  plaintiff",  and  of  and  concerning  him  in  his  busi- 
ness afore8aid,in  the  presence  and  hearing  of  divers  persons,  the 
false  and  malicious  words  following,  that  is  to  say:  [here  state  the 
slanderous  words,  with  proper  innuendoes']. 

3.  By  means  of  the  committing  of  which  said  several  griev- 
ances the  plaintiff  has  been  and  is  greatly  injured  in  his  good 
name  aind  credit,  insomuch  that  various  persons  who  formerly 
dealt  with  plaintiff  in  his  business,  to-wit:  [designate  those  not 
trading},  have  ceased  and  refused  to  do  business  with  him, 
'whereby  the  plaintiff  has  lost  great  gains  which  otherwise  would 
have  accrued  to  him  in  his  business,  to  his  damage  in  the  sum 
of$ 
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STo.  214. 

Special  Damages.      Words  Spoken  Ironically. 

1.  The  plaintiff  complains  of  the  defendant  for  that  on  the 

day,  of ,....,  18...,  said  defendant,  wickedly  intending  to 

injure  the  plaintiff  in  a  certain  discourse  which  he  then  had  of 
and  concerning  the  plaintiff,  in  the  presence  and  hearing  of  di- 
vers persons,  in  an  ironical  nlanner  falsely  and  maliciously  did 
speak  and  publish  the  following  false  and  defamatory  words  of 
and  concerning  the  plaintiff,  that  is  to  say:  "He,"  meaning  the 
plaintiff,  "is  no  thief,"  thereby,  then  and  there,  .meaning  that 
said  plaintiff  had  been  and  was  a  thief,  and  said~ persons  in 
whose  hearing  said  defamatory  words  Were  spoken  then  and 
there  understood  that  that  was  the  meaning  of  said  words. 

2.  By  reason  of  the  speaking  of  which  slanderous  words  the 
plaintiff  was  discharged  from  the  employment  of for  com- 
pensation, and  who,  but  for  said  defamatory  words,  would  have 
retained  him  in  said  em'^loyment. 

[Or,  plaintiff  was  employed  as  a  teacher  for  the  term  of 

months,  by  school  district  ISTo.  ...,  to  teach  the  school  of  said  dis- 
trict, but  in  consequence  of  the  speaking  of  said  slanderous 
words  suspicion  was  cast  on  the  moral  character  of  plaintiff,  and 
he  was  unable,  upon  that  ground  alone,  to  obtain  a  certificate 
from  the  county  superintendent  of county,  and  was  there- 
by unable  to  fulfill  said  contract,  and  was  thereafter  for  the  pe- 
riod of months  un"able  to  obtain  employment].    By  reason  of 

which  said  premises  the  plaintiff  has  been  greatly  injured  in  his 
good  name  and  reputation,  and  in  loss  of  time,  to  his  damage  in 
the  sum  of  $ .  % 

The  plaintiff  therefore  prays  judgment  for  the  sum  of  $...... 

liTo.  215. 

For  Not  Repairing  a  Privy  Vault  Adjoining  Plaintiff's  Dwelling.^ 

1.     The  plaintiff  complains  of  the  defendant  for  that  on  the 

......  day  of ,  18...,  the  plaintiff' was,  and   from   thence 

hitherto  and  still  is,  lawfully  possessed  of  a  dwelling-house  with 

the   appurtenances,   situate   on  lot ,  in   block  ....;.,  in   the 

of ,  in county,  in  which  dwelling-house,  with 

1  See  Kearney  v.'  Farrell,  28  Conn.,  317. 
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the  appurtenances,  the  plaintiff  and  his  family,  since  the  day 
and  year  aforesaid,  have  resided  and  still  do  reside. 

2.  Said  defendant  was  on  said  day,  and  from  that  time  until 
the  present,  and  still  is,  possessed  of  a  certain  other  dwelling- 
house,  with  the  appurtenances,  situate  upon  lot ,  in  block 

,  in  said and  county,  and  of  a  certain  privy  on  said  lot, 

adjoining  the  dwelling-house  of  plaintiff. 

3.  It  is  the  duty  of  said  defendant  to  keep  the  vault  of  said 
privy  adjoining  the  premises  of  plaintiff  in  good  repair,  yet  said 
defendant,  well  knowing  the  premises,  for  a  long  space  of  time, 

to-wit:  since  the day  of ,18...,  until  the  present  time, 

has  wrongfully  and  unjustly  permitted  said  vault  to  remain  out 
of  repair,  by  means  whereof,  during  all  the  time  above  stated, 
large  quantities  of  excrescence  flowed  out  of  said  privy  upon 
the  premises  of  plaintiff,  and  remained  there  during  all  of  said 
time;  and  also  during  said  time  noxious  and  offensive  stenches 
and  vapors  came  from  said  privy  into  said  premises  of  plaintiff 
and  annoyed  and  incommoded  the  plaintiff  and  his  family,  and 

have  prevented  plaintiff  from  carrying  on  his  business  of 

as  profitably  as  he  otherwise  could  have  done,  and  have  deprived 
him  of  great  gains  and  profits  which  otherwise  he  could  have 
acquired,  to  his  damage  in  the  sum  of  $ 

Wo.  216. 

For  Keeping  a  Slaughter-house  Near  Plaintiff 's  House. 

1.  The  plaintiff  complains  of  the  defendant  for  that  on  the 

day  of ,   18...,  the   plaintiff  was,   and  from   thence 

hitherto  and  still  is,  lawfully  possessed  of  a  certain  dwelling- 
house  and  appurtenances,  situate  on  lot ,  in  block ,  in 

the  city  of ,  in county,  in  which   dwelling-house 

the  plaintiff  carried  on  the  business  of  a  schoolmaster;  and  to- 

o-ether  with  his  family,  and  : scholars  by  him  boarded  and 

lodged  in  his  said  dwelling-house,  dwelt,  and  still  do  inhabit 
and  dwell  therein. 

2.  Said  defendant  at  the  time  above  stated  was,  and  from 
thence  hitherto  and  still  is,  possessed  of  a  certain  piece  of 
ground  near  the  said  dwelling-house  of  plaintiff,  and  on  or  about 
tbe day  of ,18...,  wrongfully  and  injuriously  erected 
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on  said  piece  of  ground  a  slaughter-house,  and  also' cattle  pens, 
sheep  pens,  and  hog  sties,  and  has  wrongfully  and  injuriously- 
kept  and  continued  the  same  from  the  day  and  year  aforesaid, 
and  on  divers  days  and  times  during  said  time  has  slaughtered 
oxen,  calves,  sheep,  and  hogs  in  said  slaughter-house,  and  placed 
in  and  near  the  same  large  quantities  of  blood,  garbage,  and 
offal  arising  from  the  carcasses  of  the  animals  so  slaughtered, 
and  wrongfully  and  injuriously  permitting  the  same  to  re- 
hiain.  , 

3.  Whereby,  during  the  time  aforesaid,  noxious  and  offensive 
smells  and  gtenches  arising  from  said  blood,  garbage,  and  offal 
penetrated  the  dwelling-house  of  plaintiff  and  rendered  the  same 
unwholesome  and  uninhabitable,  and  greatly  annoyed,  incom- 
moded, and  disturbed  the  plaintiff',  his  family,  and  scholars,  and 
has  greatly  injured  the" plaintiff  in  his  business  of  schoolmaster, 
to  his  damage  in  the  sum  of  $ 


No.  217. 

For  Cutting  Down  Trees  in  an  Avenue  to  the  Shade  of  which  Plaintiff  was 

Entitled. 

1.  The  plaintiff  complains  of  the  defendant  for  that  on  the 

day  of ,  18...,   the   plaintiff  was,   and   from   thence 

hitherto  and  still  is,  lawfully  possessed  of  a  certain  dwelling- 
house,  with  the  appurtenances,  situate  on  lot ...,..,  in  block ., 

on avenue,  in  the  town  of in  county,  and 

by  reason  thereof,  during  all  the  time  aforesaid,  was  and  still 

is  lawfully  entitled  to  the  use  and  enjoyment  of avenue 

adjoining  and  leading  to  said  dwelling-house,  and  to  the  shade, 
shelter,  protection,  and  ornament  of  certain  trees,  viz.:  ten  elm 
trees  growing  in  and  upon  said  avenue. 

2.  The '  defendant,  on  the  day  above  stated,  and  on  divers 
other  days  and  times  between  that  day  and  the  commencement 
of  this  action,  wrongfully  and  unlawfully  cut  down  and  removed 
said  trees.  By  means  whereof  the  plaintiff'  has  been  obstructed 
and  prejudiced  in  the  use  and  enjoyment  of  said  avenue,  and  has 
been  deprived  of  the  shade,  shelter,  protection,  and  ornament  of 
the  trees  so  cut  dowji  and  removed,  to  his  damage  in  the  sum  of 
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No.  218. 

For  Mcinufacturing  Gontiguovs  to  Plaintiff's  Dwelling. 

1.  The  plaintiff"  complains  of  the  defendant  for  that  on  the 

day-  of ,  18...,  the  plaintiff  was,  and  from  thence 

hitherto  and  still  is,  lawfully  possessed  of  a  certain  dwelling- 
house  and  appurtenances,  situate  on  lot ,  in  block ,  in 

,  in  county,  in  which  the  plaintiff  and  his  family 

then  and  still  reside. 

2.  Said  defendant,  at  the  time  above  stated,  and  from  thence 
hitherto  and  still  is,  possessed  of  a  piece  of  ground  contiguous 
to  said  dwelling-house  of  plaintiff,  upon  which  said  defendant, 

on  or  about  the  day  of  ,  18...,  erected  a  building,  in 

which  from  said  time  until  now  he  wrongfully  and  injuriously 

carried    on    the   business   of ,  and   manufactured  large 

quantities  of 

3.  By  means  of  which  several  premises,  noxious  and  offen- 
sive vapors  and  fumes  have  proceeded  from  said  building,  and 
entered  into  and  spread  themselves  over  said  dwelling-house  and 
premises  of  plaintiff,  and  have  greatly  annoyed  and  incommoded 
the  plaintiff  in  the  use  of  the  same,  and  have  made  said  dwel- 
ling unfit  for  a  re^sidence,  to  the  plaintiff's  damage  in  the  sum  of 
^. ...... 

BTo.  219. 

For  Ohslructing  Ancient  Windows.^ 

1.  The  plaintiff  complains  of  the  defendant  for  that  on  the 

day  of ,18...,  the  plaintiff  was,  and  from  thence 

hitherto  and  still  is,  lawfully  possessed  of  a  dwelling-house,  with 

the  appurtenances,  situate  on  lot  ,  in  block ,  in  the  city 

of ,  in county,  in   which   dwelliftg-house,   during 

all   the    time    aforesaid,   there   were  ancient  windows, 

through  which  during  all  of  said  .period  the  light  and  air  en- 
tered into  said  dwelling-house  for  the  convenient  and  wholesome 
use  and  enjoyment  thereof. 

2.  The  defendant  wrongfully  and  injuriously,  on  or  about  the 
day  of ,  18...,  erected  and  raised  a  certain  wall  and 

■  The  doctrine  of  the  common  law  as  to  a  prescriptive  risfllt  to  light  and  air  is  gener- 
ally in  the  absence  of  an  express  or  implied  grant  to  that  end,  held,  not  applicable 
to  this  country. 
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building  near  to  said  windows,  and  wrongi^ully  and  injuriously 
has  kept  and  continued  said  wall  and  building  until  the  present 
time. 

3.  By  means  of  which  said  premises  the  said  dwelling-house, 
with  the  appurtenances,  during  all  of  the  time  aforesaid  were 
and  are  greatly  darkened,  and  the  light  and  air  prevented  from 
coming  in  at  said  windows,  thereby  rendering  said  dwelling 
close  and  uncomfortable,  and  unfit  for  habitaition.  And  also  by 
means  of  said  premises  the  plaintiff  has  bpen  compelled,  in  oz'der 

to  obtain  light  in  said  dwelling,  to  expend  the  sum  of  $ in 

making  a  skylight  therein.  The  plaintiff  has  sustained  damages 
in  the  sum  of  f 

BTo.  220. 

For  Negligently  Undermining  Plaintiff's  Buildings. 

1.  The  plaintiff  complains  of  the  defendant  for  that  on  the 

day  of ,  18...,  the  plaintiff  was  lawfully  possessed  of 

the  following  real  estate,  to-wit:  lot in  block  1.,  in  the 

city  of ,  in county,  with  the  dwelling-house  thereon ; 

said  premises  adjoin  certain  lands  of  the  defendant,  and  said 
dwelling-house  of  right  rested  upon  and  was  supported  in  part 
by  said  contiguous  lands  and  by  the  strata  under  the  same. 

2.  On  the  ......  day  of ..,  18...,  and  on  other  days  since 

that, time,  the  defendant  wrongfully  and  negligently  dug  excavar 
tions  in  the  earth,  near  the  foundations  of  plaintiff's  said  house, 
without  taking  proper  and  necessary  precautions  to  prevent 
injury  to  the  same,  by  reason  whereof  the  foundations  of  said 
house  were  greatly  weakened  and  gave  way,  thereby  causing 
said  house  to  fall  down  and  be  destroyed,  to  plaintiff's  damage 
in  the  sum  of  $ 

BTo.  221. 

For  Keeping  Hatchway  so  Badly  Covered  that  Plaintiff  Fell  Through  and 

Broke  his  Leg. 

,     1.     The  plaintiff  complains  of  the  defendant  for  that  on  the 

day  of .,  18...,  the  defendant  was  the  possessor  and 

occupier  of  a  certain  dwelling-house  and  pretaises,  with  the  ap- 
purtenances, situate  in  the  city  of ,  in county,  and 

near  to  a  certain  common  or  public  street,  known  as  street, 

in  said  city,  in  which  street  on  the  side- walk  on  the  side 
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thereof  there  was,  on  the  day  aforesaid,  a- certain  hole  opening 
into  a  cellar  of  and  belonging  to  said  dwelling-house  and  prem- 
ises of  defendant. 

2.  The  defendant,  well  knowing  the  premises,  on  the  day 
and  year  aforesaid  wrongfully  and  negligently  permitted  the  said 
hole  to  be  and  continue  insufficiently  and  defectively  covered ; 
that  by  means  of  the  premises,  and  for  want  of  a  proper  and 
sufficient  covering  to  said  hole,  the  plaintiff  was  then  and  there 
passing  along  said  public  street  and  upon  the  said  sidewalk 
thereof,  then  and  there,  without  fault  on  his  part,  unavoidably 
slipped  and  fell  into  said  hole,  and  thereby  the  left  leg  of  the 
plaintiff  was  fractured  and  broken,  and  the  plaintiff  was  sick 
and  lame  in  consequence  thereof,  and  prevented  from  attending 
to  his  lawful  business  for  the  space  of..',  months,  and  was  obliged 

to  pay  out  and  expend  the  sum  of  $ for  medical  services  and 

attendance  while  endeavoring  to  be  cured  of  said  wounds,  to  the 
damage  of  plaintiff  in  the  sum  of  $ 

No.  222. 

For  Permitting  Water  to  Flow  froin  Roof  of  Defendant' s  Building  on  to 
Plaintiff's  Premises. 

1.  The  plaintiff  complains  of  the  defendant  for  that  on  the 

day  of ,  18...,  the  plaintiff  was,-  and   from  thence 

hitherto  and  still  is,  possessed  of  and  occupies  a  certain  dwelling 

situate  on  lot ,  in  block  ,  in  the  city  of ,  in  

county. 

2.  On  the  day  and  year  aforesaid  the  defendant  wrongfully 
and  unjustly  erected  a  building  near  said  premises  of  plaintiff  in 
so  careless  and  negligent  a  manner  that  large  quantities  of  rain 
water  on  the  day  and  year  aforesaid,  and  on  other  days  since 
that  time,  flowed  from  said  building  upon  the  premises  of  plain- 
tiff, thereby  [state  the  injurt/'],to  the  plaintiff's  damage  in  the  sum 
of$ 

Wo.  223. 

Obstructing  Street. 

1.     The  plaintiff  complains  of  the  defendant  for  that  on  the 

(Jay  of ,  l^.--,  there  was  and  from  thence   hitherto 

has  been  a  public  street  and  highway  in  the of ,  in 

county,  called street. 
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2.     The  defendant,  well  knowing  the  premises,  on  or  about 

the day  of ,18...,  wrongfully  placed  large  quantities 

of  brick  and  other  materials  in  said  street,  and  permitted  the 
same  to  remain  there  without  taking  proper  precautions  to  pre- 
vent accidents  thereby,  in  consequence  of  which  said  plaintiff, 
while  passing  along  said  street  in  the  night  time,  in  a  carriage 
belonging  to  plaintiff,  was,  without  fault  or  negligence  on  his 
part,  driven  against  said  brick  and  other  materials,  and  said  car- 
riage was  thereby  overturned  and  broken,  and  the  plaintiff 
thrown  out  and  [state  injuries  if  any],  whereby  the  plaintiff  was 
compelled  to  pay  the  sum  of  $ for  medical  services  and  med- 
icines in  being  cured  of  his  injury,  and  was  unable  to  attend  to 

his  business  for  the  space  of months,  and  was  con^pelled  to 

pay  for  repairing  said  carriage  the  sum  of  $ ,  in  all  to  the 

plaintiff's  damage  in  the  premises  in  the  sum  of  $ 

BTo.  224. 

Against  Contractor  for  Leaving  Trench  in  Street  Open  and  Unguarded.^ 

1.  The  plaintiff  complains  of  the  defendant  for.  that  on  the 

day  of.... ,  18..., street  in  the  city  of ,  in 

county,  was  and  still  is  a  common  highway. 

2.  On  said  day  the  defendarit  entered  into  a  contract  with  the 
proper' authorities  to  lay  down  certain  water  \or  gas]  pipes  therein, 
and  to  keep  said  street  in  a  reasonably  secure  condition  while 
performing  said  labor,  and  thereupon  the  defendant  dug  a  trench 

in  said  street  about feet  in  width  and feet  deep  for  the 

reception  of  said  pipe,  and  wrongfully  left  the  same  open  during 
the  night  time  without  any  guard,  light,  or  signal  to  indicate  the 
existence  of  such  trench,  and  without  any  proper  precautions 
against  accident. 

3.  On  the day  of, ,  18...,  the  plaintiff,  Mobile  law- 

fiilly  driving  along  said  street  in  the  night  time,  without  any 
warning  or  knowledge  of  the  existence  of  said  trench,  and  with- 
out any  fault  on  his,  part,  drove  into  said  trench,  and  his  carriage 
was  overturned  and  broken  and  {state  the  personal  injuries], 

[State  damages  as  'in  preceding  form.] 

'See  next  foim. 
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Wo.  225. 

Against  Lot  Owner  for  Extending  Cellar  into  Sidewalk'  and  Leaving    the    Same 

Unguarded. 

1.  The  plaintiff  complains  of  the  defendant  for  that  said  de- 
fendant was  on  the  day  of ,  18...,  possessed  of  lot 

,  in  block ,  situate  on  ., street,  in  the  city  of.!..;...., 

in county. 

2.  Said  street  at  the  time  aforesaid  was  and  still  is  a  common 
highway  and  open  for  the  use  of  the  public. 

3.  On  said  day  said  defendant  did,  by  his  agents  and  employees, 

dig  a  [^cellarl  to  the  depth  of feet  upon  said  lot  and  extended 

the  same  into  the  sidewalk  of  said  street,  and  wrongfully  and 
negligently  permitted  the  same  to  remain  open,  uncovered,  and 
unguarded,  and  without  any  proper  precautions  to  prevent  acci- 
dents by  falling  into  the  same,  in  consequence  of  which  said 
plaintiff,  while  passing  along  said  street  in  the  night  time,  with- 
out any  fault  on  his  part,  fell  into  said  cellar  and  was  thereby 
[state  injuries^,  to  the  plaintiff's  damage  in  the  sum  of  $ ' 

Uo.  226. 

For  Obstructing  a  Highway. 

1.  The  plaintiff  complains  of  the  defendant  for  that  on  the 

day  of ,  18...,  there  was,  and  from  thence  hitherto 

has  been  and  still  is,  a  public  highway  leading  from to 

,  running  along  the  line  of  section  No ,  in 

township ,  in  range ,  in county,  which  was  free 

to  every  one  to  pass  and  repass  at  pleasure. 

2.  At  the  time  aforesaid  the  plaintiff  was  lawfully  possessed 

of teams  and  wagons,  and  was  conducting  the  same  along 

said  highway  to  .......... 

3.  The  defendant  on  said  day,  well  knowing  the  premises, 
wrongfully  and  unlawfully  built  a  fence  across  said  highway,  on 

the line  of  said  section,  and  obstructed  the  same,  and  has 

kept  said  highway  closed  from  thence  until ,  and  thereby 

prevented  the  plaintiff  from  conducting  said  wagons  along  said 

1  The  atoYe  is  the  substance  of  the  petition  in  Palmer  v.  The  City  of  Lincoln,  5  Xeb., 
135. 
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highway,  by  reason  of  all  which  the  plaintiff  was  compelled  to 
conduct  said  wagons  back  again,  and  by  a  very  circuitous  road, 

and  for  a  much  greater   distance, ,  to-wit :  I miles,  than  he 

otherwise  would  and  of  right  ought  to  have  done,  to  his  dam- 
age in  the  sum  of  $ 

As  to  what  facts  will  authorize  an  injunction  in  restraining  a 
public  nuisance  upon  a  public  highway,  see  Shed  v.  Hawthorne, 
S  Neb.,  179. 

KTo.  227. 

For  Divsrting  Water  from  Plaintiff's  Mill. 

1.  The  plaintiff  complains  of  the  defendant  for  that  on  the 
day  of ,  18...,  the  plaintiff  was  and  from  thence  hith- 
erto and  still  is,  lawfully  possessed  of  a mill  situate  on 

creek,  in county,  and  was  and  is  lawfully  entitled 

to  the  water  of  said  stream  for  the  purpose  of  running  the  wheels 
a,nd  machinery  of  said  mill. 

2.  The  defendant,  well  knowing  the  premises,  on  said  day 
and  divers  other  days  between  that  time  and  the  commencement 
of  this  action,  wrongfully  and  unlawfully  cut  a  ditch  out  of  the 
side  of  said  stream  above  said  mill  and  extended  the«  same  to 

,  and  thereby  diverted  the  water  of  said  creek  from  said 

mill,  by  reason  of  which  there  is  not  sufficient  water  left  in  the 
■channel  of  said  creek  to  operate  said  mill,  whereby  the  plaintiff 

has  lost  the  use  and  enjoyment  of  the  same  for  the  space  of 

months,  to  his  damage  in  the  sum  off 

If  the  diversion  is  only  partial,  state  the  capacity  of  the  mill 
before  the  diversion  and  its  capacity  since. 

Wo.  ,228. 

Obstruction  from  Back  Water. 

1.  [As  in  preceding  form.] 

2.  The  plaintiff  is  entitled  to  the  free  and  unobstructed  flow  of 
said  water  in  the  channel  of  said  creek  below  said  mill,  yet  said 

defendant,  on  or  about  the  day  of ,  18...,  erected  a 

dam  across  the  bed  of  said  creek,  about miles  below  said 

mill  of  plaintiff,  and  has  since  maintained  the  same,  and  has 
thereby  raised  the  water  in  the  bed  of  said  creek,  and  causpd  it 
to  flow  back  upon  the  water-wheels  of  said  mill  to  the  depth  of 
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feet,  thereby  obstructing  the  natural  flow  of  water  there- 
from, and  diminishing  in  a  great  degree  the  power,  capacity, 
and  value  of  said  mill,  to  plaintiff's  damage  in  the  sum  off 

No.  229. 

Obstructing  Ford. 

1.  The  plaintiffcomplainsofthe  defendant  for  that  on  the 

day  of ,18...,  the  plaintiff  was,  and  from  thence  hitherto 

and  still  is,  possessed  of  the  following  described  lands,  viz. : 
[^describe  lands^,  through  which  a  stream  of  water,  known  as 
,  flows  in  its  natural  channel,  and  across  which  the  plain- 
tiff had  a  ford  to  enable  him  to  pass  and  repass  said  stream  to 
and  from  said  land  situate  on  either  side  thereof. 

2.  On  the day  of ,  18...,  the  defendant,  well  know- 
ing the  premises,  erected  a  dam  across  said  stream  about 

mile  below  said  land  of  plaintiff",  and  has  since  maintained  the 
same,  and  has  thereby  raised  the  water  in  the  channel  of  said 

creek  upon  plaintiff's  land  at  that  place  feet,  and  rendered 

it  unsafe  to  pass  said  ford  {^staie  special  damages'],  whereby  the 
use  of  the  same  is  lost  to  plaintiff",  to  his  damage  in  the  sum 
of  $ 

No.  230. 

Waste.     Landlord  v.  '  Tenant. 

1.     The  plaintiff  complains  of  the  defendant  for  that  on  the 

day  of ....".....,  18...,  the  plaintiff  leased  to  the  defendant 

the  following  described  premises,  viz.:  [describe  premises],  for 
the  term  of years. 

-2.  On  or  about  the day  of ,  18,. . . ,  the  defendant  en- 
tered upon  and  still  occupies  said  premises  under  said  lease; 
that  at  divers  times  between  the  date  of  said  entiy  and  the  com- 
mencement of  this  action  the  defendant  spoiled  and  wasted  said 
premises  by  [stofe  specifically  the  acts  complained  of],  whereby  the 
plaintiff  has  sustained  damages  in  the  sum  of  $ 

Waste  is  defined  to  be  a  spoil  or  destruction  in  houses, 
lands,  or  tenements,  to  the  damage  of  him  who  is  in  reversion 
or  remainder.  2  Black.  Com.,  281.  Taylor's  Landlord  and 
Tenant,  §  345.  JSTo  woman  who  is  endowed  of  any  lands  shall 
commit  or  suffer  any  waste  on  the  same,  but  shall  maintain  the 
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houses  and  tenements,  with  the  fences  and  appurtenances,  in 
good  repair,  and  shall  be  liable  to  the  person  having  the  next 
immediate  inheritance  therein  for  all  damages  committed  or 
suffered  by  her.     G.  S.,  page  279. 

An  executor  or  administrator  shall  also  be  liable  as  for  waste 
in  case  of  neglect  to  sell  property  or  to  pay  over  money  in  his 
hands  if  loss  has  be,en  sustained.     Id.,  331. 

BTo.  231. 
By  Heirs  v.  Doweress  for  Waste. 

1.  The  plaintiffs  complain  of  the  defendant  fdr  that  one  C. 
D.  in  his  lifetime  was  seized  in  fee  of  the  following  described 
lands,  viz.:  [describe  ihem]. 

2.  On  the day  of ,  18...,  being  so  seized  of  said 

lands,  said  C.  D.  died  intestate,  leaving  E.  ¥.,  the  defendant 
herein,  his  widow,  who  thereupon  possessed  as  her  dower  for 
life  one part  of  said  lands,  viz.:  [describe  lands  assigned^. 

8.  The  plaintiffs  are  the  only  children  and  heirs  of  said 
0.  D.,  and  from  the  time  of  his  death  until  the  present  time 
have  been  and  now  are  entitled  to  the  reversion  in  said  prem- 
ises. 

4.  The  defendant,  with  intent  to  injure  the  plaintiffs  in  their 

reversionary  interests  in  said  premises,  on  or  about  the  day 

of ,  18...,  and  on  divers  other  days  since  that  time  and 

before  the  commencement  of  this  action,  wrongfully  and  with- 
out authority  cut  down  and  carried  away  from  said  premises  ..;... 
trees,  of  the  value  of  $ 

5.  The  plaintiffs  have  thereby  sustained  damages  to  their  re- 
versionary estate  in  said  premises  in  the  sum  of  $ " 

No.  232. 

Trespass  to  Dwelling- Souse. 

1.     The  plaintiff  complains  of  the  defendant  for  that  on  the 

day  of ,18...,  and  on  divers  other  days  between  that 

time  and  the  commencement  of  the  action,  the  defendant  unlaw- 
fully and  with  force  broke  and  entered  a  certain  dwelling-house 
of  the  plaintiff's,  situate  upon  lot ...,  in  block  ...,  in  the  city  of 

,  in county,  and  then  and  there  made  a  great  noise 

and   disturbance  therein,  and   stayed   and  continued  to  make 
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such  noise  and  disturbance  for hours  then  next  following, 

and  then  and  there  forced  and  broke  open,  and  broke  to  pieces 

[desmbe  the  property  damaged  or  destroyed'],  of  the  value  of  $ 

2,  By  means  of  which  said  several  premises  said  plaintiff 
and  his  family  were,  during  all  the  time  aforesaid,  greatly  dis- 
turbed, and  the  plaintiff  was  prevented  from  carrying  on  and 
transacting  his  lawful  and  necessary  affairs  and  business,  to  his 
damage  in  the  sum  of  $ ' 

No.  233. 

For  Expulsion. 

1.  The  plaintiff  complains  of  the  defendant  for  that  on  the 

day  of ,  18...,  the   defendant  unlawfully  and  with 

force  broke  and  entered  a  certain  dwelling-house  of  the  plain- 
tiff, situate  on  ,  in county,  and  then  and  there  ejected 

and  expelled  the  plaintiff  and  his  family  from  the  possession, 
use,  and  occupation  of  the  same,  and  has  kept  them  so  ejected 
until  the  present  time. 

2.  Whereby  the  plaintiff  during  all  of  said  time  was  deprived 
of  the  use  and  benefit  of  said  dwelling  house,  to  his  damage  in 
the  sum  of  $ 

BTo.  234. 

For  Digging  in  a  Coal  Mine. 

1.     The  plaintiff  complains  of  the  defendant  for  that  on  the 

day  of ,  18...,  and  on  divers  other  days  between  that' 

time  and  the  commencement  of  the  action,  the  defendant  unlaw- 
fully and  with  force  broke  and  entered  a  certain  coal  mine  or 

vein  of  coal  of  the  plaintiff,  situate  \on  the quarter  of'secticm 

...,  in  township  ...  north,  of  range ,  in  county,  and 

then  and  there  dug  out  of  and  carried  away  from  the  same 

tons  of  coal  of  the  said  plaintiff  of  the  value  of  $......,  and  con- 
verted and  disposed  of  the  same  to  his  own  use,  to  the  plaintiff's 
damage  in  the  sum  of  $..'.... 

•In  trespass  quare  clausum  possession  is  all  that  is  necessary  to  maintain  the  action; 
it  is  therefore  unnecessary  to  set  out  the  plaintiff's  title.  At  common  law  it  does  not 
appear  to  have  heen  necessary  to  describe  the  premises,  but  under  the  code  it  seems 
to  be  necessary,  otherwise  the  petition  would  be  subject  to  a  motion  to  make  definite 
and  certain. 

15 
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No.  235. 

For  Piling  Wood  or  Other  Material  on  the  Land  of  Another  without  License. 

1.  The  plaintiff  complains  of  the  defendant  for  that  on  the 

day  of ,  18...,  and  on  divers  other  days  between  that 

time  and  the  commencement  of  this  action,  the  defendant  Un- 
lawfully and  with  force  broke  atid  entered  upon  the  plaintiff's 
land,  described  as  follows,  viz.:  [describe  premises],  and  there 
placed  and  laid  [describe  material,  this:  fifty  cords  of  xoood']  upon 
said  land,  and  kept -the  same  there  without  the  leave  or  license 
and  against  the  will  of  plaintiff  for months. 

2.  Thereby  during  said  time  greatly  incumbered  said  land 
a.nd  prevented  the  plaintiff  from  having  the  use  and  benefit  of 
the  same,  to  his  damage  in  the  sum  of  $ 

Ifo.  236. 

For  Fishing  in  Plaintiff 's  Close  Covered  with  Water. 

The  plaintiff  complains   of  the   defendant  for  that  on  the 

day  of ,  18...,  and  on  divers  other  days  between  that 

day  and  the  commencement  of  this  action,  the  defendant  un- 
lawfully and  with  force  entered  the  close  of  the  plaintiff,  cov- 
ered with  water,  situate  as  follows,  viz.:  [the quarter  of 

the quarter]    of  section  ...,  in  township  ...,  range  ...,  in 

county,  and  then  and  there  fished  in  the  said  close  for 

fish,  and  the  fish,  to-wit:  pike,  carp;  perch,  etc.,  of  the  plaintiff, 
of  the  value  of  $ ,  were  then  and  there  caught  by  said  de- 
fendant and  by  him  carried  away  and  converted  to  his  own  use, 
to  plaintiff's  damage  in  the  sum  of  $ 

No.  237. 

For  Cutting  Down  and  Carrying  Away  Trees. 

The  plaintiff  complains   6f  the   defendant  for  that  on  the 

day  of ,  18...,  and  on  divers  other  days  between  that 

day  and  the  commencement  of  this  action,  the  defendant,  un- 
lawfully and  with  force,  broke  and  entered  upon  the  plaintiff's 

land,  described  as  follows,  viz.:  the  [ quarter  of  section..., 

■in  township  ...,  range...],  in  county,  and  then  and  there 

cut  down  ten  white  oak,  five  black  walnut,  and  ten  whitewood 
trees  belonging  to  plaintiff,  and  then  growing  on  said  land,  and  of 
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the  value  of  $ ,  and  carried  the  same  away  and  converted 

them  to  his  own  use,  to  the  plaintiff's  damage  in  the  sum  of 
$ 

Wo.  238. 

Damage  from  Stock. 

The  plaintiff  complains   of  the   defendant  for  that  on  the 

day  of ,  18...,  and  on  divers  other  days  between  that 

day  and  the  commencement  of  this  action,  the  defendant,  unlaw- 
fully and  with  force,  broke  and  entered  upon  the  plaintiff's  land, 
viz.:  [describe  premises],  and  then  and  there  with  horses,  cattle,  and 

sheep  trod  down,  eat  up,  and  destroyed acres  of  wheat, 

acres  of  corn,  and acres  of  grass  growing  thereon,  and  be- 
longing to  plaintiff,  of  the  value  of  $ ,  and  converted  and 

disposed  of  the  same  to  his  own  use,  to  plaintiff's  damage  in  the 
sum  of  $ 

BTo.  239. 

For  Mesne  Profits. 

1.  The  plaintiff  complains  of  the  defendant  for  that  on  the 
[date  of  entry]  the  defendant,  unlawfully  and  with  force-,  broke 
and  entered  upon-  the  plaintiff's  land,  described  as  follows,  viz.: 
[describe  premises  in  full],  and  ejected  and  expelled  the  plaintiff 
from  his  possession  and  occupation  thereof,  and  kept  and  con- 
tinued him  so  expelled  until  [the  day  possession  was  regained],  and 
during  that  time  took  and  received  to  his  own  use  all  the  issues 
and  profits  of  said  real  estate,  being  of  the  yearly  value  of  $ 

2.  Whereby  the  plaintiff  during  all  of  said  time  lost  the  is- 
sues and  profits  of  said  premises,  to  his  damage  in  the  sum  of 


An  action  for  mesne  profits  will  be  barred  in  four  years. 

No.  240. 

For  Carelessly  Setting  out  Fire. 

1.     The  plaintiff  complains  of  the  defendant  for  that  on  the 

day  of ,  18...,  the  plaintiff  was  and  still  is  possessed 

of  the  following  described  premises,  viz.:  the quarter  of 

section  ...,  in  township  ...  north,  range  ...,  in county,  on 

which  there  were stacks  of  wheat,  containing bushels 
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thereof,  and acres  of  timber,  all  being  the  property  of  plain- 
tiff, and  of  the  value  of  $ 

2.     The  defendant,  well  knowing  the  premises,  on  said  day  in- 
tentionally kindled  a  fire  on  or  near  the  [describe  land'],  at  about 

the  distance  of mile  from   said  premises,  and  through 

carelessness  and  neglect  in  not  properly  watching  and  tending 
the  same  said  fire  spread  on  to  said  land  of  plaintiff  and  con- 
sumed said  wheat,  being  of  the  value  of  | ,  and  destroyed 

one-half  of  said  timber,  to  the  damage  of  plaintiff  in  the  sum  of 


"Where  the  fire  sprelads  from  the  place  where  it  was  set'  out  until 
it  reaches  the  property  destroyed,  the  burning  being  continuous, 
the  destruction  of  the  property  is  the  direct  and  natural  result  of 
setting  the  fire,  and  renders  the  person  setting  the  same  liable 
for  the  damages.  -B.  ^  M.  R.  R.  v.  Westover,  4  Neb.,  275-6. 
Clemmens  v.  IT.  §■  St.  Joe  R.  R.,  53  Mo.,  366.  Kellogg  v.  C.  ^  N. 
W.  R.  R.,  26  Wis.,  230.  A.,  T.  and  Santa  Fe  R.  R.  v.  Stamford,. 
12  Kans.,  354. 

No.  241. 

For  Entering  Upon  Land  and  Removing  Fence. 

1.     The  pilaintiff  complains  of  the  defendant  for  that  on  thes' 

day  of ,  18...,  the  defendant,  unlawfully  and  with 

force,  broke  and  entered  upon  the  plaintiff's  land,  described  as 
follows:  [describe premises],  and  took  down  a  fence  belonging  to  , 

plaintiff  standing  upon  said  land,  of  the  value  of  $ ,  and 

carried  the  same  away  and  converted  it  to  his  own  use,  and 
thereby  prevented  the  plaintiff  from  enjoying  the  possession  of 
said  land.  The  plaintiff  has  sustained  damages  in  the  premises 
in  the  sum  of  | 

No.  242. 

Fqr  Running  a  Carnage  Against  the  Carriage  of  Plaintiff, 

The  plaintiff  complains  of  the  defendant  for  that  on  the 

day  of.... ,  18...,  the  defendant  carelessly,  improperly,  and 

with  force,  drove  a  certain  carriage,  to-wit:  a ,  which  he 

was  then  driving  along  the  public  highway,  against  a  certain 

other  carriage,  to-wit:  a ,  of  the  said  plaintiff,  of  the  value 

of  $ ,  in  which  the  plaintiff  was  then  riding  along  said  pub- 
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lie  highway,  and  thereby  then  and  there  said  plaintiff,  without 
fault  on  his  part,  was  thrown  with  great  force  and  violence  out 

of  his  said upon  the  ground  and  Estate  injuries'],  and  was 

thereby  unable  to  perform  his  lawful  business  for  the  space  of 

months,  and  was  forced  to  expend  the  sum  of  $ for 

medical  services,  medicines,  and  attendance  in  endeavoring  to 
be  cured  of  said  wounds,  and  also  necessarily  expended  the  sum 
of  $ in  repairing  the  damage  done  to  said as  afore- 
said, to  the  plaintiff's  damage  in  the  premises  in  the  sum'  of 

f 

The  above  is  the  substance  of  the  declaration  for  careless  driv- 
ing in  2  Chitty  PI.,  860. 

Ho.  243. 

The  Same. 

1.  The  plaintiff  complains  of  the  defendant  for  that  on  the 

day  of 18...,  the  plaintiff  was  lawfully  in  possession 

of  a  carriage,  to-wit:  a ,  and  a  horse  drawing  the  same, 

in  which  carriage  the  plaintiff  was  riding  along  a  public  highway, 
and  the  defendant  was  then  in  possession  of  a  carriage,  to-wit :  a 

,  and  of  a  span  of  horses  under  his  control,  drawing  the 

same  on  said  highway. 

2.  The  defendant  then  and  there  carelessly  and  negligently 

80  directed  his  horses  and that  they  struck  the  horse  and 

of  plaintiff  with  great  force  and  violence,  and  thereby 

then  and  there,  without  fault  on  the  part  of  plaintiff,  threw  him 

with  great  force  and  violence  out  of  his  said upon   the 

ground  and  [^staie  injuries'],  and  he  was  thereby  unable  to  perform 
his  lawful  business  for  the  space  of months. 

[^Continue  as  in  preceding  form.] 

B;o.  244. 

For  Running  Against  Plaintiff's  Horse  and  Killing  It. 

1.     The  plaintiff  complains  of  the  defendant  for  that  on  the 

day  of ,  18...,  the  defendant  carelessly,  improperly, 

and  with  force  drove  a  certain  wagon  then  in  his  care  and  con- 
trol against  acertain  horse  of  the  plaintiff,  of  the  value  of  $ , 

and  thereby  ran  the  tongue  of  said  wagon  into  the  side  of  said 
horse  and  wounded  the  same,  by  reason  whereof  said  horse,  on 
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the day  of ,  18...,  died,  to  the  plaintiff's  darad-ge  in 

the  sum  of  $ 

The  above  is  the  substance  of  the  declaration  in  2  Chitty  PI., 
860. 

Wo.  245. 

For  Driving  a  Carriage  over  Plaintiff. 

The  plaintiff  complains  of  the  defendant  for  that  on  the 

day  of ,  18...,  the  defendant  negligently,  carelessly,  and 

with  force,  drove  a  certain  wagon  then  in  his  care  and  control, 
against  and  over  the  plaintiff,  without  fault  on  the  part  of  plain- 
tiff, whereby  \_state  the  injuries  received'],  and  was  forced  to  expend 

the  sum  of  $ for  medical  services,  medicines,  and  attendance 

in  endeavoring  to  be  cured  of  said  wounds,  and  was  prevented 

from  following  his  lawful  business  for  the  space  of ■vv:eeks, 

to  the  plaintiff's  damage  in  the  sum  of  $ 

Wo.  246. 

For  Conversion  of  Chattels. 

1.  The  plaintiff  complains  of  the  defendant  for  that  on  the 
day  of ,  18...,  the  plaintiff  was  the  owner  and  in  pos- 
session [if  not  in  possession  say  entitled  to  the  immediate  possession] 
of  the  following  described  goods  and  chattels,  viz.:  [deserihethem], 
of  the  value  of  | 

2.  On  the  day  aforesa.id  the  defendant  obtained  possession  of 
said  goods  and  chattels,  and  unlawfully  and  wrongfully  converted 
them  to  his  own  use,  to  the  damage  of  the  plaintiff  in  the  sum  of 


BTo.  247. 

By  Administrator  v.  Party  for  Conversion. 

1.  The  plaintiff  complains  of  the  defendant  for  that  on  the 
day  of ,  18...,  one  A.  B.  was  the  owner  and  in  posses- 
sion of  the  following  described  goods  and  chattels,  viz.:  [describe 
them],  of  the  value  of  $ 

2.  On  the day  of ,  18...,  the  defendant  obtained 

possession  of  said  goods  and  chattels  and  unlawfully  and  wrong- 
fully converted  the  same  to  his  own  use,  to  the  damage  of  the 
said  A.  B.  in  the  sum  of  $ ,  no  part  of  which  has  been  paid, 

3.  On  the day  of ,  18...,  said  A.  B.  died  intestate. 
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and  on  the  day  of ,  18...,  letters  of  administration 

upon  Ms  estate  were  duly  issued  to  the  plaintiff  by  the  county 

judge  of county,  and  the  plaintiff  thereupon  duly  qualified 

as  such  administrator  and  entered  upon  the  duties  of  said  office^ 
and  is  now  administrator  of  said  estate. 

No.  248. 

By  Assignee  After  Conversion. 

1.  The  plaintiff  complains  of  the  defendant  for  that  at  the 
time  hereinafter  mentioned  one  C.  D.  was  lawfully  possessed  of 
the  following  described  goods  and  chattels  [describe  therri]. 

2.  On  the day  of ..,  18...,  the  defendant  obtained' 

possession  of  said  goods  and  chattels,  and  unlawfully  converted 
the  same  to  his  own  use. 

3.  On  the day  of ,  18...,  said  C.  D.  duly  assigned 

to  the  plaintiff  all  his  claim  and  demand  against  the  defendant 
for  said  conversion  and  damages. 

BTo.  249. 
For  Conversion  of  a  Note  or  Bond  hy  Assignee  After  Conversion. 

1.  The  plaintiff  complains  of  the  defendant  for  that  on  or 

about  the day  of ,  18...,  one  C.  D.  was  the  owner  of 

a  promissory  note  [or  bond'],  of  which  the  following  is  a  copy: 

[Copy  instrument'] 

2.  On  said  day  C.  D.,  at  defendant's  request,  delivered  the 
same  to  him  upon  an  agreement  between  them,  that  on  ascer- 
taining what  it  could  be  sold  for  he  would  either  buy  it  and  pay 
said  C.  D.  the  value  thereof,  or  would  return  the  same  to  hiiu 
on  demand. 

3.  On  the day  of ,  18...,  and  after  said  defendant 

had  had  possession  of  said a  sufficient  length  of  time  to 

ascertain  the  value  thereof,  said  C.  D.  demanded  from  the  defend- 
ant said ..or  its  value,  but  the  defendant,  while  admitting 

that  said was  in  his  possession,  refused  to  return  it  or  pay 

the  value  thereof 

4.  The  value  of  said was  the  sum  of  $ 

[Copy  paragraph  3  in  preceding  form.] 
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TSo.  250. 

Replevin. 

1.  The  plaintiff  complains  of  the  defendant  for  that  the  plain- 
tiff is  the  owner  and  entitled  to  the  immediate  possession  of  the 
following  described  goods  and  chattels,  viz.:  [describe  them],  of 
the  value  off 

2.  The  defendant  wrongfully  detains  said  goods  and  chattels 
from  the  possession  of  plaintiff,  and  has  wrongfully  detained  the 
same  for days,  to  plaintifl^'s  damage  in  the  sum  of  | 

3.  The  plaintiff  therefore  prays  judgment  against  the  defend- 
ant for  a  return  of  said  goods  and  chattels,  or  for  the  value 
thereof  if  the  same  are  not  returnesd,  and  for  his  damages  and 

'  costs. 

ETo.  251. 

Replevin,  where  Plaintiff  has  a  Special  Ownership  in  the  Goods. 

1.  The  plaintiff  complains  of  the  defendant  for  that  Ihe 
plaintiff'  has  a  special  property  in  the  following  described  goods 

and  chattels,  to-wit :  [a  two-horse  combined  reaper  and  mower,  

j>atent'\,  as  follows:  on  the day  of ,  18...,  the  plaintiff 

hired  said  machine  from  C.  D.,the  owner  thereof,  and  then  duly 

paid  him  the  sum  off for  the  use  of  the  same  for  the  period 

of months  from  that  date,  and  is  entitled  to  the  immediate 

possession  of  said  machine. 

2.  The  defendant  wrongfully  detains  said  goods  and  chat- 
tels, etc. 

[As  in  preceding  form.] 

BTo.  252. 

Against  Innheeper  for  Loss  of  Trunk. 

1.  The  plaintiff  complains  of  the  defendant  for  that  on  the 

- day  of  ,  18...,  the  defendant  was,  and  from   thence 

hitherto  and  still  is,  the  keeper  of  a  common  inn  in  the  city  of 
,  in  county,  known  as  "The  ,"  for  the  re- 
ception, lodging,  and  entertainment  of  travelers. 

2.  On  the  day  aforesaid  the  plaintiff,  with  a  trunk  contain- 
ing [describe  the  property  lost],  was  then  and  there  received  into 
said  inn  as  a  traveler  by  said  defendant. 

3.  While  said  plaintiff  was  so  remaining  at  said  inn  said 
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trunk,  with  its  contents,  was  taken  and  carried  away  from  said 
inn  without  plaintiti''s  knowledge  or  consent,  by  some  person  to 
him  unknown,  whereby  the  same  isr  lost,  to  plaintiff's  damage  in 
the  sum  of  $...... 

No.  253. 

Against  Innkeeper  for  Refusing  to  Lodge  Plaintiff. 

1.  The  plaintiff  complains  of  the  defendant  for  that  on  the 

day  of  ,  18...,  the  defendant  was  the  keeper  of  a 

common  inn  in  the  of  in  county,  known 

as  "  The  ,"  for  the  reception,  lodging,  and  entertainment 

of  travelers. 

2.  The  plaintiff  then  and  there,  being  a  traveler,  came  and 
was  received  by  said  defendant  into  said  inn,  and  then  and  there 
required  the  defendant  to  permit  the  plaintiff  to  stay  and  lodge 
at  said  inn  during  the  night  of  the  same  day,  and  the  plaintiff 
then  and  there  offered  to  pay  the  defendant  a  reasonable  sum  of 
money  for  such  lodging. 

3.  The  defendant,  although  having  sufficient  room  in  the 
inn,  refused  to  permit  plaintiff  to  stay  or  lodge  therein  during 
the  time  aforesaid.     Whereby  he  was  forced  to  quit  said  inn  and 

travel  in  the  night  time  miles  in  order  to  procure  lodging 

elsewhere,  and  was  otherwise  greatly  injured,  to  his  damage  in 
the  sum  of  $ 

No.  254. 

For  Falsely  Representing  u.  Third  Person  Fit  to  he  Trusted.^ 

1.  The  plaintiff  complains  of  the  defendant  for  that  on  the 

,.  day  of  ,  18...,  the   plaintiff  was,  and  from  thence 

hitherto  and  still  is,  engaged  in  the  business  gf 

2.  On  said  day  one  E.  F.  applied  to  the  plaintiff  and  re- 
quested him  to  sell  goods  on  credit  to  the  said  E.  F.,  in  the  way 
of  plaintiff's  said  business. 

3.  The  plaintiff,  being  unacquainted  with  the  character  and 
circumstances  of  said  E.  F.,  was  then  and  there  referred  by  him 
to  the  defendant ,  for  information  respecting  the  same,  whereof 

'  The  petition  in  this  case  is  in  substance  the  declaration  in  3  Chitty  PI.,  703. 
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the  defendant  afterwards  had  notice  from  one  Gr.  H.,  the  ser- 
vant of  the  plaintiff,  and  the  said  defendant  was  then  aind  there 
interrogated  by  said  G.  H.,  on  the  part  of  the  plaintiff,  respect- 
ing the  character  and  circumstances  of  said  E.  F. 

4.  The  defendant,  well  knowing  the  premises,  and  that  said 
E.  F.  was  then  in  bad  and  insolvent  circumstances,  and  unfit  to 

be  trusted  for  goods  on  credit,  on  the day  of ,  18..., 

falsely  and  fraudulently,  in  answer  to  certain  questions  then  and 
there  put  to  said  defendant  by  said  Gr.  H.,  on  the  part  of  the 
said  plaintiff,  respecting  the  character  and  circumstances  of  the 
said  E.  F.,  represented  and  affirmed:  \Jiere  set  forth-  the  misrepre- 
sentations, as  thusf]  The  defendant  knew  the  said  E.  F.,  and  had 
done  a  deal  of  business  with  him,  and  had  taken  considerable 
of  E.  F.'s  money,  and  that  the  defendant  then  did  business  with 
the  said  E.  F.,  and  that  upon  the  whole  the  defendant  believed 
the  said  E.  F.  to  be  a  good  man  [thereby  then  and  there  meaning 
that  the  said  defendant  believed  the  said  E.  F.  to  be  a  man  in  good 
circumstances  and  fit  to  be  trusted  with  goods  on  credit], 

4.  In  consequence  of  said  representation  and  affirmation  so 
made  by  said  defendant  to  said  Gr.  H.,  and  the  plaintiff,  not 
knowing  to  the  contrary,  but  believing  therefrom  that  said  E.  F. 
was  a  man  dn  good  circumstances  and  fit  to  be  trusted,  after- 
wards, on   the  day  of ,  18...,  and  on  divers  other 

days  between  that  time  and  the day  of ,  18...,  was 

induced  to  give  credit  to  s'aid  E.  F.,  and  did  then  sell  and  de- 
liver to  him  divers  goofls  on  credit,  to  the  amount  of  $ , 

whereas  in  truth  and  in  fact  [here  negative  the  truth  of  defendant's 
representations,  thu^:'}  the  said  E.  F.,  at  the  time  the  said  de- 
fendant made  the  representation  and-  affirmation  tc  the  said 
G.  H.,  as  aforesaid,  was  in  bad  and  insolvent  circumstances,  and 
not  fit  to  be  trusfed  for  goods  on  credit ;  and  in  fact  the  said 
defendant  did  not  at  that  time  do  business  with  said  E*.  F.,  and 
the  defendant  did  not  believe  the  said  E.  F.  to  be  a  good  man, 
but  on  the  contrary  at  that  time  well  knew  the  said  E.  F.  was 
then  in  bad  and  insolvent  circumstances,  and  not  fit  to  be  trusted 
with  goods  on  credit.  The  price  of  said  goods  is  still  wholly 
due  and  unpaid  to  plaintiff,  and  he  is  likely  wholly  to  lose  the 
same,  to  his. damage  in  the  sum  of  $ 
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No.  255. 

For  False   Representations  to  u.  Purchaser  as  to  the  Amount  of  Business,  Etc. 

1.  The  plaintiff  complains  of  the  defendant  for  that  on  the 

day  of ,  18...,  said  defendant  was  possessed   [state 

character  of  title]  of  a  certain  public-house  in  the  town  of , 

in county,  known  by  the  name  of  "The ,"  and 

carried  on  therein  the  business  of  an  innkeeper  and  dealer  in 
wines  and  spirits. 

2.  Said  defendant,  being  desirous  of  selling  said  property 
and  business  and  the  good-will  of  the  same,  falsely  and  fraudu- 
lently represented  to  the  plaintiff  that  [state  the  misrepresentations 
as  near  as  possible  in  the  words  used,  thus  .•]  the  said  public-house 
was  then  selling  between  seven  and  eight  butts  per  month, 
amounting  to  about  the  sum  of  $ ,  etc. 

3.  The  plaintiff,  confiding  in  said  representations  of  defend- 
ant, purchased  said  premises  and  the  good-will  thereof  for  the 

sum  of  $ ,  and  the  household  furniture,  fixtures,  utensils, 

and  effects  then  upon  the  premises  for  the  further  sum  of  $ , 

which  sums  of  money  were  then  and  there  duly  paid. 

4.  The  business  of  said  public-house  was  not  before  nor  at 
the  time  of  making  said  false  representations  between  seven  and 
eight  butts  per  month,  but  had  been  and  was  but  one  butt  per 
month,  and  did  not  exceed  the  sum  of  | ,  etc.,  as  said  de- 
fendant at  the  time  of  making  said  false  representations  well 
knew;  and  the  principal  business  of  said  public-house  is  and 
v/as  the  sale  of  wines  and  spirits. 

5.  Said  premises  and  good-will  are  of  but  little  value,  and 
the  plaintiff  has  sustained  damages  in  the  premises  in  the  sum 
of  I 

BTo.  256. 

For  Deceit  in  the  Exchange  of  Property. 

1.  The  plaintiff  complains  of  the  defendant  for  that  on  the 
......  day  of ,  18,..,  the  plaintiff,  being  possessed  of  a  cer- 
tain horse  of  the  value  of  $ ,  and  the  defendant  being  pos- 
sessed of  a  certain  horse,  they  entered  into  an  agreement  to  ex- 
change horses  upon  the  following  terms,  viz.:  the  plaintiff  to 

deliver  to  defendant  his  said  horse  and  the  sum  of  $ for  the 

horse  of  the  defendant. 
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2.  The  defendant,  to  induce  plaintiff  to  make  said  exchange, 
falsely  and  knowingly  represented  to  the  plaintiff  that  said  horse 
of  defendant  was  [sound']  [state  the  representation]  so  far  as  he 
knew,  said  defendant  well  knowing  that  said  horse  was  not 
[sowid]. 

3.  The  plaintiff,  relying  upon  said  representations,  'then  ex- 
changed horses  with  the  defendant  upon  the  terms  aforesaid,  and 
paid  the  defendant  said  money. 

4.  At  the  time  of  said  exchange  said  horse  of  the  defendant 
was  not  [soMKf^],  but  on  the  contrary  then  was  and  still  is  un- 
sound, and  has  become  of  little  [or  no]  value  to  the  plaintiff,  to 
his  damage  in  the  sum  of  $ 

No.  257. 

Deceit  in  the  Sale  of  a  Horse. 

1.  The  plaintiff  complains  of  the  defendant  for  that  on  the 

day  of ,18...,  the  plaintiff,  at  defendant's  request, 

bargained  with  said  defendant  to  buy  of  him  a  certain  horse,  for 
the  sum  of  $...... 

2.  Said  defendant,  to  induce  plaintiff  to  purchase  said  horse 
for  said  sum,  falsely  and  fraudulently  represented  that  said  horse, 
so  far  as  he  knew,  was  sound,  etc.,  and  the  plaintiff,  relying  upon 
said  representations  of  the  defendant,  did  then  purchase  said 
horse  of  him  for  said  sum  of  $ ,  then  duly  paid. 

3.  Said  horse,  at  the  time  of  making  said  representations 
and  sale,  was  not  sound,  as  the  defendant  well  knew,  but  [state 
in  what  particulars  the  representations  were  false],  and  said  defend- 
ant falsely  and  fraudulently  deceived  said  plaintiff"  in  the  sale  of 
the  same  [state  special  damages,  if  any],  to  the  damage  of  plain- 
tiff in  the  sum-of  | 

ISO.  258. 

For  Selling  Goods  as  of 'One  (Quality  which  viere  of  Another. 

1.     The  plaintiff  complains  of  the  defendant  for  that  on  the 

day  of ,  18...,  the   plaintiff,  at   defendant's   request, 

bargained  with  said  defendant  to  buy  of  him  one  thousand  sacks, 
of  ninety-eight  pounds   each,  of flour,  for  the  sum  of 


2.     Said  defendant,  to  induce  plaintiff  to  purchase  said  flour 
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for  said  sum,  falsely  and  fraudulently  represented  said  flour  to 
be  of  the  best  quality  of  winter  wheat  flour,  and  the  plaintiff, ' 
relying  upon  said  representations  of  the  defendant,  thereupon 

purchased  said  flour  for  the  said  sum  of  $ 

3.  Said  flour  was  not  the  best  quality  of  winter  wheat  flour 
as  was  falsely  represented  by  the  defendant,  but  was  made  from 
an  inferior  variety  of  spi'ing  wheat,  and  is  of  but  little  value,  of 
all  which  the  defendant  then  well  knew,  but  falsely  and  fraudu- 
lently deceived  plaintiff  in  the  sale  thereof,  to  his  damage  in  the 
sum  of  $ 

No.  259. 

For  Falsely  Representing  and  Selling  u   Tract  of  Land  for  More  than  was  in  it. 

1.  The  plaintiff  complains  of  the  defendant  for  that  on  the 

day  of ,  18...,  the   plaintiff,  at   defendant's   request, 

bargained  with  said  defendant  to  buy  of  him  a  piece  of  land  sit- 
uate in ,  in county,  for  the  sum  of  $ ,  which 

piece  of  land  the  defendant  falsely  represented  to  contain 

acres. 

2.  The  plaintiff,  relying  upon  said  representations  of  defend- 
ant, and  believing  that  said  piece  of  land  contained acres, 

purchased  the  same,  and  then  and  there  paid  the  defendant  there- 
for the  said  sum  of  $ 

3.  Said  piece  of  land  did  not  contain acres,  but  only 

acres,  all  which  the  defendant  well  knew  at  the  time  of 

making  said  false  representations  and  sale. 

4.  The  plaintiff  has  sustained  .damages  in  the  premises  in  the 
sum  of  $ 

BTo.  260. 

For  FrCmdulently  Delivering  a  Smaller  Quantity  than  Pretended. 

1.  The  plaintiff  complains  of  the  defendant  for  that  on  the 

day  of ;  18.,..,  the   plaintiff,  at  defendant's   request, 

bargained  with  said  defendant  to  buy  of  him  one  hundred  tons 
of  coal,  for  the  price  of  $ per  ton. 

2.  On  the  day  and  year  aforesaid  said  defendant,  intending  to 
defraud  the  plaintiff,  did  fraudulently  and  deceitfully  deliver  to 
plaintiff  only  ninety  tons  of  coal  for  said  quantity  of  one  hun- 
dred tons. 
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3.  Said  coal  is  deficient  in  quantity  ten  tons,  as  the  defendant 
then  well  knew.  The  plaintiff  has  sustained  damages  in  the 
sum  of  $ 

No.  261. 

For  Selling  Liquids  hy  Short  Measure. 

1.  The  plaintiff  complains  of  the  defendant  for  that  on  the 

......  day  of ,  18...,  the  plaintiff"  purchased  from  the  de- * 

fendant  five  hundred  gallons  of for  the  price  off per 

gallon. 

2.  On  the  day  aforesaid  the  defendant  delivered  to  the  plain- 
tiff a  quantity  of  said under  said  contract,  and  falsely  and 

fraudulently  represented  to  the  defendant  that  the  same  contained 
five  hundred  gallons,  when  in  fact  said  defendant  delivered  but 
four  hundred  gallons,  as  he  well  knew. 

3.  Said is  deficient  in  quantity  one  hundred  gallons, 

to  the  damage  of  plaintiff  in  the  sum  of  | 

Uo.  262. 

Escapes. 

1.  The  plaintiff  complains  of  the  defendant  for  that  on  the 
......  day  of ,18...,  one  E.  F.  being  indebted  to  the  plain- 
tiff in  the  sum  of  f ,  the  plaintiff  commenced  an  action  against 

said  E.  F.  in  the  district  court  of county  for  the  recovery 

of  said  sum  of  $ 

2.  On  said  day  the>  plaintiff  sued  out  of  the  clerk's  office  of 
said  district  court  an  order  of  arrest  in  due  form,  directed  to  the 

sheriff  of county,  and  requiring  said  sheriff  to  arrest  said 

E.  F.  [recite  order  of  arresf],  which  order  of  arrest,  together  with  a 
copy  of  the  affidavit  upon  which  the  same  was  issued,  were  on  the 

day  of .'..,18...,  delivered  to  the  defendant,  who  was 

the  sheriff"  of county,  to  be  by  him  duly  executed. 

3.  On  the day  of ,  18...,  said  defendant  arrested 

said  E.  F.,  and  then  as  such  sheriff  had  him  in  custody  under 
said  order  of  arrest,  and  on  the day  of ,  18...,  with- 
out the  license  or  consent  of  plaintiff,  and  without  any  portion 
of  the  said  debt  of  plaintiff  against  said  E.  F.  being  paid,  per- 
mitted said  E.  F.  to  escape  out  of  his  custody,  and  to  go  at  large. 

4.  Whereby  the  said  E.  F.  has  gone  beyond  the  reach  of  the 
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process  of  this  court,  with  all  his  money  and  effects,  and  the 
plaintiff  has  wholly  lost  his  said  claim  against  him,  to  the  dam- 
age of  the  plaintiff  in  the  sum  of  $ 

No.  263. 

For  not  Arresting  Debtor,  and  Making  False  Return. 

1  and  2.     [ J.s  in  •preceding  form.'] 

3.  Said  E.  F.,  at  the  time  of  the  delivery  of  said  order  of  ar- 
rest to  said  defendant,  and  from  that  time  until  the  return  of  the 

same,  was  within county  and  might  have  been  taken  and 

arrested  by  said  defendant  under  said  order. 

4.  The  defendant  wholly  neglected  his  duty  in  that  regard, 
and  did  not  and  would  not  arrest  the  said  E.  F.,  but  wholly 
failed  therein. 

5.  Said  defendant,  also  being  the  sheriff  of  said  county,  at  the 
return  of  said  order  of  arrest  falsely  and  deceitfully  returned 
upon  said  order  to  said  district  court  that  the  said  E.  F.  was  not 

found  in county,  and  the  said  E.  F.  did  not  appear  in  said 

court  at  the  return  of  said  order,  nor  has  he  appeared  at  any 
other  time  therein  or  given  bail  for  his  appearance. 

6.  By  reason  of  the  premises  the  plaintiff  has  been  deprived 
of- the  means  of  recovering  said  claim  against  said  E.  F.,  and 
has  wholly  lost  the  same,  to  his  damage  in  the  sum  of  $ 

If  o.  264. 

For  False  Return  to  an  Execution. 

1.  The  plaintiff  complains  of  the  defendant  for  that  at  the 

term,  18...,  of  the  district  court  of county,  the 

plaintiff  recovered  a  judgment  against  one  G.  H.  for  the  sum  of 

$ ,  and  $ costs  of  suit,  which  judgment  still  remains  in  fall 

force,  and  no  part  of  which  has  been  paid. 

2.  On  the day  of ,  18...,  an  execution  in  due  form 

was,  at  the  request  of  the  plaintiff,  issued  on  said  judgment,  di- 
rected to  the  sheriff  of county,  commanding  said  sheriff 

\recite  the  command  of  the  execution],  which  execution  on  the  day 
aforesaid  was  delivered  to  the  defendant,  who  was  the  sheriff  of 

county,  and  who  as  such  sheriff  levied   said   execution 

upon  certain  goods  and  chattels  of  said  G.  H.',  of  the  value  of 
$ ,  *  but  refxised  to   sell  the  'same,  and   on  the day 
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of ,  18...,  released  said  levy,  and  on  the  return  day  of  said 

writ,  he,  still  being  sheriff  of county,  made  a  return  to  said 

writ  that  said  G-.  H.  had  no  goods  or  chattels,  lands  or  tenements 
in  said  county  whereon  to  levy  said  execution,  whereas  the  goods 
and  chattels  levied  upon  by  defendant  as  aforesaid  were  the 
property  of  said  G.  H.,  and  were  of  sufficient  value  to  satisfy  the 
amount  due  on  said  writ. 

3.  By  reason  of  the  premises  the  plaintiff  has  lost  the  amount 
of  said  judgment,  to  his  damage  in  the  sum  of  $ 

Wo.  265. 

For  Neglecting  to  Pay  Over  Moneys  Collected  on  Execution. 

1.  \_As  in  preceding  form.] 

2.  On  the day  of ,  18...,  an  execution  in  due  form 

was,  at  the  request  of  the  plaintiff,  issued  on  said  judgment,  di- 
rected to  the  sheriff  of county,  commanding  said  sheriff 

[recite  the  command  of  the  execution  and  date  of  return],  which  ex- 
ecution was  on  the  day  aforesaid  delivered  to  the  defendant,  who 
was  the  sheriff'  of  said  county. 

3.  The  defendant  thereupon,  as  such  sheriff,  collected  upon 
said  execution  the  sum  of  | ,  besides  his  lawful  fees. 

4.  The  defendant,  in  violation  of  his  duty,  has  failed  to  pay  to 
the  clerk  of  said  court,  or  to  the  plaintiff,  the  amount  collected 
on  said  execution,  or  anj'  part  thereof,  although  more  than  [sixty] 
days  have  elapsed  since  the  delivery  to  him  of  said  execution. 

5.  There   is   now   due  from  the  defendant  to  the   plaintiff 

thereon  the  sum  of  $ ,  with  interest  from  the day  of 

,18... 

No.  266. 

For  Neglecting  to  Return  Execution. 

1.  [As  in  form  No,  264..] 

2.  [As  in  preceding  form.] 

3.  The  defendant,  in  violation  of  his  duty  as  such  sheriff,  has 
failed  to  return  said  execution  although  more  than  sixty  days 
have  elapsed  since  the  delivery  of  said  execution  to  him  before 
the  commencement  of  this  action,  to  the  damage  of  the  plaintiff 
in  the  sum  of  $....,..' 

•  See  Ledyard  v.  Jones,  7  N.  T,,  .550. 
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Wo.  267. 

For  Leaving  Properiy  Levied  on  with  Debtor  whereby  it  luas  Lost. 

1.  IFoUoio  form  No.  26J^  to  the  *,  then  say  .■] 

2.  The  following  is  a  description  of  said  goods  and  chattels : 
[describe  thern],  which  the  defendant  left  in  the  custody  of  said  G. 
H.,  and  thereupon  advertised  said  goods  and  chattels  for   sale 

under  said  execution  at ,  on  the day  of ,  18..., 

but  said  debtor  did  not  produce  said  property  at  the  time  set  for 
said  sale,  and  the  same  could  not  be  found,  and  was  not  sold  by 
said  defendant,  and  the  said  Gr.  H.  has  no  other  property  whereon 
to  levy  said  execution. 

3.  -Therefore  the  plaintiif  is  unable  to  collect  said  judgment 
and  costs  against  said  G.  H.,  and  the  amount  due  thereon  is 
wholly  lost,  to  the  damage  of  the  plaintiff  in  the  sum  off 

3!ro.  268. 

Against  a.  Plaintiff  for  Causing  an  Execution  to  be  Issued  and  Levied  on  a 
Judgment  which  was  Satisfied. 

1.  The  plaintiff  complains  of  the  defendant  for  that  at  the 
term,  18...,  ol  the  district  court  of county,  the  de- 
fendant recovered  a  judgment  against  the  plaintiff  for  the  sum  of 

I ,  and  $ costs  of  suit,  which  judgment  and  costs  the 

plaintiff,  on  or  about  the  day  of ,  18...,  fully  paid  to 

the  defendant. 

2.  On   the  day  of ....,   18...,   said  defendant,   well 

knowing  that  said  judgment  and  costs  had  been  fully  paid,  and 
that  there  was  nothing  due  thereon,  unlawfully  caused  an  exe- 
cution for  the  sum  of  $ to  be  issued  on  said  judgment,  and 

delive;red  to  the  sheriff  of  said  county,  and  required  said  sheriff 
to  levy  said  execution  upon  the  goods  and  chattels,  lands  and 
tenements  of  the  plaintiff,  and  Collect   therefrom   the   sum   of 

$ 

3.  Said  sheriff  levied  such  execution  upon  property  of  plain- 
tiff of  the  value  of  $ ,  and  sold  the  same  under  said  execu- 
tion for  a  price  far  below  the  real  value  thereof.  The  plaintiff 
has  sustained  damages  in  the  premises  in  the  sum  of  $ 

16 
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No.  269. 

For  Selling  Property  Exempt  from  Execution. 

1.  The  plaintiflF  complains  of  the  defendant  for  that  at  the 

term,  18...,  of  the  district  court  of county,  one 

recovered  a  judgm'ent  against  the  plaintiff  for  the  sum  of 

>       $ ,  and  I costs  of  suit. 

2.  On  the  day  of ,  18...,  said caused  an 

execution  to  be  issued  on  said  judgment  directed  to  the  sheriff 

of county,  commanding  said  sheriff  to  make  said  sum  of 

$ and  costs  out  of  the  goods   and   chattels,  or   for  want 

thereof  of  the  lands  and  tenements  of  the  plaintiff,  which  exe- 
cution was  delivered  to  the  defendant,  he  being  the  shej-iff  of 

said  county,  and  was  by  him  on  the  day  of ,  18..., 

levied  upon  the  following  described  property  of  the  plaintiff 
[describe  property],  which  property  was  exempt  from  execution. 

3.  The  plaintiff',  at  the  time  said  execution  was  issued,  was 
and  now  is  a  resident  of  this  state,  the  head  of  a  family,  and 
having  neither  lands,  town  lots,  nor  houses  subject  to  exemption 
as  a  homestead,  filed  an  inventory  under  oath  of  the  whole  of  the 
personal  property  owned  by  him,  with  said  defendant  before  the 
sale  of  said  property,  and  claimed  the  same  as  exempt,  but  said 
defendant  refused  to  call  to  his  assistance  three  .disinterested  free- 
holders of  the  county  and  appraise  said  property,  but  sold  said 
property  under  said  execution,  and  applied  the  proceeds  thereon, 
to  the  damage  of  plaintiff  in  the  suni  of  $ 

Wo.  270. 

By  Mortgagee  of  Goods  v.  Sheriff  for  Selling  them  on  Execution  against  the 

Mortgagor.  •     ■ 

1.  The  plaintiff  complains  of  the  defendant  for  that  op  the 

day  of ,  18...,  the  plaintiff  loaned  to  one the 

sum  of  I ,  due  in  ......  months  from  that  date,  and  to  secure 

the  payment  of  the  same  said  executed  and  delivered  to 

plaintiff  a  chattel  mortgage  upon  the  following  described  goods 
and  chattels  [describe  thern]. 

2.  Said  moftgage  [or  a  true  copy  thereof]  was  duly  filed  in  the 
ofiice  of  the  county  clerk  of county,  on  the day  of 

,18... 

3.  The  sum  secured  by  said  mortgage  was  not  paid  at  the 
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time  the  same  became  due,  nor  has  it  yet  been  paid,  and  on  the 

day  of ,18...,  the  plaintiff  requested  said to  pay 

the  same,  which  he  failed  to  do,  and  thereupon  the  plaintiff,  by 
the  condition  of  said  mortgage,  became  the  owner,  and  entitled 
to  the  immediate  possession  of  said  property. 

4.  On  or  about  the  day  of ,  18...,  the  defendant, 

then  being  sheriff  'of county,  under  an  execution  issued 

against  the  property  of  said  [jnortgagor^,  levied  upon  the  above 
described  mortgaged  property,  although  having  full  knowledge 
of  the  plaintiff's  rights  therein,  and  that  the  amount  secured  by 

said  mortgage  had  not  been  paid,  and  on  or  about  the day 

of  ...._ ,  18...,  sold  the  entire  interest  in  said  goods  and  chat- 
tels without  regard  to  said  mortgage,  and  applied  the  proceeds 
thereof  upon  said  execution. 

5.  The  plaintiff  since  said  sale  has  demanded  of  said  defend- 
ant said  goods,  but  he  then  refused  and  still  refuses  to  deliver 
the  s^me,  to  the  damage  of  the  plaintiff  in  the  sum  of  $ 

No.  271. 

Against  School  District  Boc^rd  for   Refusing  to  Permit  Plaintiff's  Children  to 

Attend  School. 

1.  The  plaintiff  complains  of  the  defendant  for  that  school 

district  No of county  is  duly  organized  under  the 

laws  of  this  state,  and  a  public  school  has  been  taught  therein 

supported  by  the  common  school  fund  of  the  state  for years 

last  past. 

2.  On  the  day  of ,  18...,  said  defendants  consti- 
tuted the  school  district  board  of  said  district,  and  as  such  board 
employed  a  teacher  on  behalf  of  said  district,  who  at  the  time 
aforesaid  was  teaching  the  school  therein,  his  wages  being  paid 
out  of  said  common  school  fund. 

3.  On  the  day  aforesaid  the  plaintiff  was  a  resident  of  said 
district,  and  was  the  father  of  the  following  named  children, 
who  r.esided  with  him  in  said  district,  to-wit :  {give  names] ;  that 
said  children  were  ov6r  the  age  of  five  years  and  under  the  age  of 
twenty-one  years,  and  were  of  right  entitled  to  the  privileges  of 
said  school,  yet  on  the  day  aforesaid  said  defendants  wrongfully 
and  unjustly  kept  out  and  excluded  said  children  from  said 
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school,  and  still  refuse  to  permit  them  to  attend  the  same,  to 
the  damage  of  the  plaintiff  in  the  sum  of  $ 

BTo.  272. 

Against  Judges  of  an  Election  for  the  Rejection  of  Plaintiff's  Vote. 

1.  The  plaintiff  complains  of  the  defendant  for  that  at  the 

general  election  held  in precinct,  in  county,  on 

the day  of  November,  18...,  for  the  purpose  of  electing 

....,....,  said  defendants  were  the  judges  of  election,  and  opened 
the  polls  of  said  election  in  said  precinct  at  the  time  and  place 
required  by  law. 

2.  The  plaintiff,  on  the  day  aforesaid,  was  a  citizen  of  the 
.  United  States,  and  of  this  state,  and  a  resident  and  legal  voter 

at  said  election  in  said  precinct. 

3.  The  plaintiff,  on  the  day ,  aforesaid,  and  while  said  polls 
were  still  open  for  the  reception  of  votes,  offered  his  vote  for  the 

election  of ..,  being  offices  to  be  filled  at  said  election,  to 

said  defendants  as  such  judges  of  election,  but  they  refused  to 
receive  the  same. 

4.  By  reason  of  which  the.  plaintiff  was  prevented  from  vot- 
ing at  said  election,  and  thereby  was  deprived  of  his  said  right, 
to  his  damage  in  the  sp.m  of  $ 

BTo.  273. 
Against  Witness  for  Neglecting  to  Attend,  or  Refusing  to   Produce   Papers,   etc. 

1.  The  plaintiff  complains,  of  the   defendant  for  that  said 

defendant,  being  a  resident  of county,  on  said  day  was 

duly  served  with  a  subpoena  issued  out  of  the court  of 

said  county  at  the  instance  of  tte  plaintiff,  requiring  said  de- 
fendant to  appear  in  said  court  on  the  day  of 18... 

land  to  bring  with  him  Ms  book  of  original  entry  of  accounts]  and  to 
give  testimony  on  behalf  of  the  plaintiff  in  an  action  pending 

therein  in  which  the  plaintiff  herein  was  plaintiff  and  one 

defendant. 

2.  The  defendant  herein  was  a  material  witness  for  plaintiff 
on  the  trial  of  said  cause  without  whose  evidence  he  could  not 
safely  proceed  to  trial. 
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3.  Said  defendant,  without  any  just  or  reasonable  excuse, 
failed  and  neglected  to  appear  at  said  trial  as  required  by  said 
subpoena,  but  willfully  absented  himself  therefrom;  wherefore 
by  reason  of  said  absence  of  defendant,  the  plaintiff  was  com- 
pelled to  move  for  a  continuance  of  said  cause,  which  was  grant- 
ed by  said  court  upon  the  payment  by  the  plaintiff  of  costs  of 

suit  to  date,  amounting  to  the  sum  off ,  which  sum  was  paid 

by  plaintiff,  and  said  cause  continued.  The  plaintiff  has  sus- 
tained damages  in  the  premises  in  the  sum  of  $ 

No.  274. 

Against  Surgeon  for  unskilfulness. 

1.  The  plaintiff  complains  of  the  defendant  for  that  on  the 

day  of ,  18...,  the  defendant  was  a  physician   and 

surgeon. 

2.  On  said  day  the  plaintiff  broke  and  fractured  the  bones 
of  his  left  arm  below  the  elbow,  and  thereupon  the  plaintiff,  at 
defendant's  request,  employed  said  defendant  as  a  surgeon  for  a 
certain  reward  to  set  the  broken  bones  of  said  arm  in  their  pro- 
per position  and  place,  and  to  attend  upon  the  plaintiff  until  he 
should  be  healed  of  said  injury. 

3.  Said  defendant  thereupon  set  said  bones  and  reduced  said 
fracture,  but  did  the  same  so  carelessly,  negligently,  and  unskil- 
fully, and  so  unskilfully  and  negligently  dressed  and  bandaged 
the  same  that  by  reason  thereof  [stote  particular  defect']. 

4.  Whereby  the  plaintiff  has  been  greatly  injured  and  is  un- 
.able  to  attend  to  his  ordinary  business,  and  has  necessarily  in- 
curred great  expense,  to-wit:  the  sum  of  $ in  endeavoring  to 

be  cured  of  said  defect,  to  the  damage  of  the  plaintiff  in  the  sum 
off 

No.  275. 

Against  Physician  for   Unskilfulness  and  Neglect. 

1.  The  plaintiff  complains  of  the  defendant  for  that  on  the 

day  of ,  18...,  the  defendant  was  a  physician,   and 

on  said  day  the  plaintiff  being  sick,  at  the  request  of  the  de- 
fendant, employed  him  as  such  physician,  for  reward,  to  attend 
upon  and  care  for  the  plaintiff. 

2.  The  defendant  then  entered  upon  such  employment,  but 
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[^state  the  want  of  ordinary  care  or  skill  upon  the  part  of  the  defendant 
by  which  the  plaintiff  was  injured],  whereby  the  plaintiff  was  un- 
able to   attend  to   his  ordinary  business  for  the  space  of ...... 

months,  and  has  been  greatly  injured  in  his  health,  and  has  nec- 
essarily expended  the  sum  of  $ in  endeavoring  to  be  cured 

of  said  illness,  the  same  being  aggravated  and  prolonged  by  said 
unskilfulness  and  negligence  of  defendant,  to  the  damage  of  the 
plaintiff  in  the  sum  of  $ 

No.  276. 

For   Wrongfully  Chasing  Sheep  or  Cattle  whereby  they  were  Injured. 

1.  The  plaintiff  complains  of  the  defendant  for  that  on  the 

day  of J  18...,  the  defendant  unlawfully  drove  and 

chased  [one  hundred]  sheep  [or  cattle]  of  plaintiff  of  the  value 

of  I ,  they  being  in  a  certain  field  situate  in ,in 

county,  and  drove  the  same  from  said  field  to 

2.  By  reason  of  which  the  plaintiff  necessarily  expended  the 

sum  off in  endeavoring  to  find  said  sheep  [or  cattle],  and 

said  sheep. [or  cattle]  were  greatly  injured  from  the  undue  haste 
with  which  they  were  driven  by  said  defendant.  The  plaintiff' 
has  sustained  damages  in  the  premises  in  the  sum  of  % 

If  o.  277. 
For  Shooting  a  Dog  or  Other  Animal. 

1.     The  plaintiff  complains  of  the  defendant  for  that  on  the 

day  of ,18...,  the  defendant  unlawfully  shot  off  and 

discharged  a  certain  gun  then  and  there  loaded  with  gunpowder 
and  shot,  at  and  against  a  certain  dog  of  the  plaintiff,  of  the 

value  of  $ ,  and  thereby  and  therewith  so  greatly  wounded 

said  dog  that  by  reason  thereof  said  dog,  on  the day  of 

,18...,  died,  to  the  damageof  plaintiff  in  the  sum  off 

Wo.  278. 

For  Letting  a  Boat  Adrift. 

1.     The  plaintiff  complains  of  the  defendant  for- that  on  or 

about  the day  of ,  18...,  the   defendant  unlawfully 

seized  and  took  the  boat  of  the  plaintiff,  of  the  value  of  $ , 

then  floating  and  being  in  the river,  at  or  near , 
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and  moored  and  fastened  there  with  a  certain  rope  of  the  said 
plaintiff,  and  then  and  there  unmoored  and  unloosened  said  boat 
from  the  place  where  it  was  fastened  as  aforesaid,  and  thereby 

set  said  boat  adrift  in  said river. 

2.     Whereby  said  boat  was  broken  to  pieces,  and  lost,  to  the 
damage  of  plaintiff  in  the  sum  of  $ ' 

No.  279. 

For  Keeping  Mischievous  Animals. 

1.  The  plaintiff  complains  of  the  defendant  for  that  on  the 

day  of ,  18...,  and  from  thence  until  and  at  the  time 

of  the  damage  and  inj  ury  to  the  plaintiff  hereinafter  mentioned, 
said  defendant  wrongfully  kept  a  certain  dog  during  all  that 
time,  well  knowing  that  said  dog  was  accustomed  to  attack*  and 
bite  mankind. 

2.  On  the day  of ,  18...,  while  the  defendant  was 

the  owner  of  the  same,  said  dog  did  attack  and  bite  the  plaintiff' 
[describe  the  injuries  received'],  and  thereby  the  plaintiff'  became 

sick  and  lame,  and  so  continued  for  the  space  of months 

then  next  follownng,  and  was  prevented  during  all  that  time  from 
attending  to  his  lawful  business,  and  necessarily  expended  the 

sum  of  $ in  endeavoring  to  be  cured  of  said  sickness  and 

lameness,  to  the  damage  of  plaintiff  in  the  siim  of  $ ' 

Wo.  280. 

Action  for  Damages  for  Animals  Killed  by  Dog. 

[Follow  the  preceding  form  to  the  *  then  say] :  bite,  and  injure 
sheep,  cattle,  etc. 

2.     On  the day  of ,  18...,  while  the  defendant  was 

the  owner  of  the  same,  said  dog  did  attack,  chase,  bite,  and  worry 

lambs,  the  property  of  the  plaintiff,  of  the  value  of  $ , 

by  reason  whereof of  said  lambs,  of  the  value  of  $ , 

died,  and  the  residue  were  greatly  terrified,  damaged,  and  in- 
jured, and  rendered  of  no  use  or  value  to  the  plaintiff,  to  his 
damage  in  the  sum  of  $ 


1  See  a  Ohitty  PI.,  863. 
said,  597. 
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No.  281. 

For  Malicious  Injury  to  Property. 

1.  The  plaintiff  complains  of  the  defendant  for  that  on  the 

day  of ,18...,  the  defendant,  maliciously  intending  to 

injure  the  plaintiff,  willfully  mutilated  and  defaced  [describe  prop- 
erty^ belonging  to  plaintiff,  and  of  the  value  of  $ ,  and  in- 
jured the  same  to  the  extent  of  $ 

2.  The  plaintiff  was  compelled  to  expend  the  sum  of  $ 

to  repair  the  same,  to  his  damage  in  the  sum  of  $ 

No.  282. 

For  Selling  Liquor  to  Minor  without  Consent  of  Parents,  Guardian,  or  Master. 

1.  The  plaintiff  complains  of  the  defendant  for  that  on  the 
day  of ,  18...,  at  his  saloon  in  the  city  of  Omaha,  Ne- 
braska, the  defendant  sold  to  one  C.  D.  malt,  spirituous,  and 
vinous  liquors  [or  intoxicating  drink']. 

2.  Said  C.  D. ,  at  the  time  said  defendant  sold  said  liquor  to 
him,  was  but  eighteen  years  of  age,  and  said  liquor  was  sold  to 
him  by  the  defendant  without  the  consent  of  the  parents,  guar- 
dian, or  master  of  said  minor. 

3.  The  plaintiff  therefore  complains  of  the  defendant  for  the 
violation  of  section  five  hundred  and  seventy-four  of  the  crimi- 
nal code,  and  alleges  that  there  is  due  from  said  defendant  to  the 
school  fund  of  Douglas  county  the  sum  of  $25. 

BTo.  283. 

The  Same. 

> 

The  following  is  the  form  given  in  the  statute  : 

"A.  B.  complains  of  C.  D.  for  the  violation  of  section  five 
hundred  and  seventy-four  of  the  criminal  code." 

No.  284. 

By  Widow  and  Minor  Children  against  Saloon-keeper  for  Loss  of  Means  of 

Support. 

1.  The  plaintiff,  for  herself  and  as  next  friend  for  her  minor 
children,  to-wit:  [give  names  and  ages'],  complains  of  the  defend- 
ants for  that  said  defendants,  on  the and days  of , 

18...,  were  engaged  in  business  in  the  retail  traffic  in  intoxicat- 
ing liquors  in  the  city  and  county  of  Seward,  in  the  state  of 

Nebraska,  as  follows:  C.  D.,  for  himself,  in  a  place  called ; 

E.  F.  and  Gr.  H.,  as  a  partnership,  under  the  firm  name  of  F.  & 
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Co.,  and  H.  I.  J.  and  K.  L.,  partners  under  the  firm  name  of 
J.  and  L. 

2.  At  the  time  aforesaid  the  said ,  plaintiff,  was,  and 

for  a  long  time  prior  thereto  had  been,  the  wife  of  F.  P.,  now 
deceased,  and  then  a  resident  of  said  county,  and  the  other  plain- 
tiffs are  their  minor  children. 

3.  On  the  and days  of ,  18...,  the  said  F.  P. 

became  intoxicated  and  continued  in  a  fit  of  intoxication  and 
drunkenness  for  two  days  in  succession,  and  that  he  spent  his 
time  on  those  days  in  the  saloons  and  pla,ces  of  business  of  these 
defendants,  in  said  county  and  state. 

4.  That  all  of  these  defendants  sold,  gave,  and  furnished  to 
him,  the  said  F.  P.,  the  liquors  that  caused  his  intoxication  on 
the  days  aforesaid,  and  they  furnished  him  the  said  liquors  in 
sufiB.cient  quantities  to  cause  his  intoxication,  and  did  cause  his 
intoxication,  and  they  continued  to  sell  and  furnish  liquors  to 
said  F.  P.  while  he  was  so  intoxicated. 

5.  On  the day  of. ,  18...,  the  said  F.  P.  died  in  the 

saloon  of from  the  effect  of  liquors  so  sold,  given,  and 

furnished  to  him  as  aforesaid. 

6.  The  plaintiffs  were  all  dependent  upon  the  said  F.  P.  for 
their  means  of  support.     That  the   proceeds  of  his   labor   and 

earnings  amounted  to  about  the  sum  of  $ per  year,  which 

he  applied  to  the  support  of  these  plaintiffs.  That  he  was  about 
years  of  age,  healthy,  energetic,  and  industrious. 

7.  The  plaintiff  and  said  minor  children  constitute  one 
family,  and  are  entirely  without  the  means  of  support.  The 
plaintiffs  have  sustained  damages  in  the  premises  in  the  sum 
of  $ ' 

ItTo.  285. 

Against  Liquor  Seller  for  Injuries  done  by  a  Drunken  Man. 

1.  The  plaintiff  complains  of  the  defendant  for  that  on  the 

day  of ,18...,  the  defendant,  at  his   saloon   in  the 

town  of ,  sold  and  delivered  to  one  0.  D.  ...glass  of  in- 
toxicating liquor,  which  the  said  C.  D.  then  and  there  drank. 

2.  By  reason   thereof  said   C.  D.  became   intoxicated,  and 


'  The  above  is  the  substance  of  the  petition  in  Eooae  v.  Perkins,  9  Neb.,  304. 
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while  so  intoxicated  carelessly,  and  violently  drove  his  wagon 
against  the  wagon  of  plaintiff,  and  overturned  the  same,  and 
Instate  injuries]  to  the  damage  of  plaintiff  in  the  sum  of  $ 

No.  286. 

Penalties  under  the  Statute. 

1.  The  plaintiff  complains  of  the  defendant  for  that  on  the 
day  of..'. ,  18...,  the  defendant  [state  specifically  the  vio- 
lation of  the  statute  complained  o/]. 

2.  By  the  violation  of  said  statute  the  defendant  became  in- 
debted to  the  plaintiff  in  the  sum  of  $ [amount  of  penalty],  no 

part  of  which  has  be^n  paid. 


CHAPTER    XVII. 


PETITIONS   IN   ACTIONS   IN   EQUITY. 

No.  287. 

Foreclosure  of  Note  and  Mortgage. 

1.  The  plaintiff  complains  of  the  defendant  for  that  on  the 

day  of ,  18...,  said  defendant  made   and   delivered 

to  the  plaintiff  his  promissory  note  in  writing,  in  the  words  and 
figures  following: 

"Omaha,  July  1,1875. 
"  Two  years  after  date,  for  value  'received,  I  promise  to  pay 

A.  B.,  or  order,  the  sum  of  $ ,  with  interest  at ...  per  cent. 

"CD." 

2.  To  secure  the  payment  of  said  note  the  defendant  on  said 
day  executed  and  delivered  to  the  plaintiff  a  mortgage  deed,  and 
thereby  conveyed  to  the  plaintiff  the  following  described  real  es- 
tate, viz.:  [describe  premises'],  which  deed  contained  the  following 
condition : 

[Copy  condition.] 

3.  Said  mortgage  was  duly  recorded  in  the  office  of  the  clerk 
of county,  on  the day  of ,  18... 
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4.  The  defendant  has  not  paid  the  amount  secured  by  said 
mortgage,  as  required  by  the  conditions  thereof,  whereby  said 
mortgage  deed  has  become  absolute. 

5.  'No  proceedings  at  law  have  been  had  for  the  recovery  of 
the  debt  secured  thereby,  nor  has  any  part  thereof  been  collect- 
ed and  paid,  and  there  is  now  due  upon  said  note  and  mortgage 
the  sum  of  $ ,  with  interest  from  the day  of ,18... 

1.  The  plaintiff  therefore  prays  that  said  defendants  may  be 
foreclosed  of  all  equity  of  redemption  or  other  interest  in  said 
mortgaged  premises,  and  that  said  premises  may  be  sold  accord- 
ing to  law,  and  out  of  the  proceeds  thereof  the  plaintiff  may  be 
paid  the  amount  adjudged  to  be  due  him  on  said  note  and 
mortgage,  with  interest  and  costs  of  suit. 

2.  That  the  defendant  be  adjudged  to  pay  any  deficiency 
which  may  remain  after  applying  the  proceeds  of  said  sale  to 
the  payment  of  said  debt,  and  for  such  other  relief  as  may  be 
just  and  equitable." 

Uo.  288. 

Mortgage  where  no  Note  was  Oiven. 

1.     The  plaintiff  complains  of  the  defendant  for  that  on  the 

day  of ,  18...,  said  defendant,  to  secure  the  payment 

of  the  sum  of  $ ,  due  in years  from  that  date,  executed 

and  delivered  to  plaintiff  a  mortgage  deed,  and  thereby  con- 
veyed to  the  plaintiff  the  following  described  real  estate,  etc. 

\^Continue  as  in  preceding  form.] 

ITo.  289. 
Mortgagee  v.  Mortgagor  to  Foreclose  for  the  whole  Debt  upon  Default  ih  Paying 

Interest.  ■ 

1,  2,  and  3.     [As  in  S87.'] 

4.     The  interest  on  said  note  and  mortgage,  which  became  due 

on  the  day  of ,  18...,  is  still  nnpaid,  and  more  than 

days  have  elapsed  since  the  same  became  due.  The  plain- 
tiff elects,  as  is  provided  he  may  in  the  conditions  of  said  mort- 
gage, to  declare  the  whole  sum  secured  by  said  mortgage,  to-wit: 
the  sum  of  | ,  to  be  due  and  payable. 

\_Go7itinue  as  in  287. 'l 

I  As  to  this  allegation  see  Oregory  v.  Hartley,  6  Neb.,  356. 

'It  is  unnecessary  to  attach  a  copy  of  the  mortgage;  the  note  is  the  debt. 
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Wo.  290. 

Claim  foY  Insurance. 

1,  2,  and  3.     {As  in  287.'] 

4.  Said  defendant  did-  not  keep  said  premises  insured  as  re- 
quired by  the  covenants  in  said  mortgage,  but  wholly  failed  so 

to  do.     The  plaintiff  therefore,  on  the day  of ,  18..., 

caused  said  premises  to  be  insured  against  damage  by  fire  in  the 

company  until  the day  of ,  18...,  and  paid  as 

a  premium  therefor  the  sum  of  $ 

[^Continue  as  in  £86,  adding  prayer  for  insurance.'] 

Wo.  291. 

Claim  for  Taxes  Paid  hy  Mortgagee. 

1,  2,  and  3.     [_As  in  287.] 

4.  Said  defendant  wholly  failed  to  pay  the  taxes  due  on  said 
land,  amounting  to  the  sum  of  $ ,  as  required  by  the  coven- 
ants in  said  mortgage,  but  made  default  therein,  and  on  or 

about  the  ......day  of ,  18...,  the  plaintiff,  to  protect  his 

security  and  to  prevent  a  sale  of  said  land  for  said  taxes,  paid 
the  same,  amounting  with  interest  to  the  sum  of  $...... 

[  Continue  as  in  286,  adding  prayer  for  the  taxes  paid.] 

Wo.  292. 

Action  by  Assignee  of  Mortgagee  v.  Mortgagor  and  Incumbrancers,  and  Alleging  that 
a  Judgment  in  an  Action  at  Law  had  been  Recovered  on  the  Note. 

1.  The  plaintiff  complains  of  the  defendant  for  that  on  the 

day  of ,  18...,  C.  D.,  one  of  the  defendants,  executed 

and  delivered  to  one  A.  B.  his  promissory  note,  in  words  and  fig- 
ures following: 

"Falls  City,  July  1,  1875. 
"  Two  years  after  date,  for  value  received  I  promise  to  pay 

A.  B.,  or  order,  the  sum  of  % ,  with  interest  at ...  per  cent. 

"C.  D." 

2.  To  secure  the  payment  of  said  note,  said  defendant,  on 
said  day,  executed  and  delivered  to  said  A.  B.  a  mortgage  deed, 
and  thereby  conveyed 'to  said  A.  B.  the  following  described  real 
estate,  viz.:  [describe  premises],  which  deed  contained  the  follow- 
ing conditions: 

[Copy  conditions.] 
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3.  Said  mortgage  was  duly  recorded  in  the  office  of  the  clerk 
of county,  on  the  day  of ,  18... 

4.  The  defendant  has  not  paid  the  amount  secured  by  said 
mortgage,  as  required  by  the  conditions  thereof,  whereby  said 
mortgage  has  become  absolute. 

5.  On  the day  of ,  18...,  said ,  for  a  valua- 
ble consideration,  assigned  said  note  and  mortgage  and  the  mon- 
eys due  thereon  to  the  plaintiff. 

6.  On  the day  of ,  18...,  one recovered  a 

judgment  in  the   district   court  of county,  against  said 

,  defendant,  for  the  sum  of  $ ,  the  lien  of  which  is 

prior  to  that  of  plaintiff.  The  defendants,  G.  H.  and  I.  J.,  claim 
to  have  an  incumbrance  by  mortgage  upon  said  premises  sub- 
sequent to  that  of  plaintiff,  but  the  nature  or  extent  of  their 
interest  therein  is  unknown  to  plaintiff.' 

7.  On  the  day  of ,  18...,  the  plaintiff  recovered  a 

judgment  in  the  district  court  of county,  against  CD., 

defendant  herein,  iipon  the  note  in  question,  for  the   sum   of 

$ ,  upon  which  an  execution  was  issued  on  the day  of 

,  18...,  and    within  sixty  days    thereafter   was  returned 

wholly  unsatisfied,  and  said  defendant  has  no  property  whereof 
to  satisfy  said  execution,  except  the  mortgaged  premises,  and  no 
part  of  said  debt  has  been  collected  and  paid. 

1.  The  plaintiff  therefore  prays  that  said  defendants  may  be 
foreclosed  and  barred  of  all  right,  lien,  and  equity  of  redemption 
in  said  mortgaged  premises. 

2.  That  the  lien  of  G.  H.  and  I.  J.  upon  said  mortgaged 
premises  may  be  decreed  to  be  junior  and  inferior  to  that  of 
plaintiff's  mortgage. 

3.  That  said  premises  may  be  sold  according  to  law,  and 

'  This  allegation  is  sufficient  as  to  subsequent  incumbrances,  the  contest  in  such 
cases  being  merely  over  the  surplus.  But  it  is  doubtful  if  such  a  general  allegation 
will  bar  rights  paramount  to  the  right-  of  the  mortgagee.  See  Lewis  v.  Green,  9  N.  T., 
502. 

■  1  In  case  of  other  incumbrances,  if  the  nature  of  the  interest  or  lien  is  known  it 
should  be  correctly  set  forth  in  the  petition.  Nothing  is  gained  by  a  failure  to  state 
such  interest.  Cases  frequently  occur,  however,  where  it  is  uncertain  what  is  the 
amount  due,  or  where  questions  as  to  the  validity  of  the  apparent  incumbrance  arise, 
where  it  seems  necessary  to  malie  a,  general  allegation. 
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out  of  fhe  proceeds  thereof  the  plaintiff  may  be  paid  the  amount 
adjudged  to  be  due  him  on  said  note  and  mortgage,  with  interest 
and  costs  of  suit;  and  that  said  defendant,  C.  D.,  may  be  ad- 
judged to  pay  any  deficiency  which  may  remain  after  applying 
the  proceeds  of  said  sale  to  the  payment  of  said  debt,  and  for 
such  other  relief  as  may  be  just  and  equitable, 

Bfo.  293". 

Application  for  a  Receiver. 

1,  2,  3,  and  4.     {As  in  preceding  form.} 

5.     The  present  value  of  said  premises  does  not  exceed  the 

sum  of  $ ,  and  a  large  amount  of  delinquent  taxes  for  the 

years  18...,  18...,  and  18...  are  due  against  said  property,  amount- 
ing to  the  sum  of  $ ;  and  the  fences  and  buildings  on  said 

land  are  being  destroyed,  and  said  property  is  rapidly  depreciat- 
ing in  value,  and  the  rental  value  thereof  does  not  exceed  the 
sum  of  $ per  annum;  that  said  premises  are  insuflacient  se- 
curity for  plaintiff's  debt,  and  the  defendant,  C.  D.,  is  insolvent. 
{Continue  as  in  preceding  form.  Add  to  the  prayer  that  a  receiver  be 
appointed  to  collect  the  rents  and  profits,  etc.] 

BTo.  294. 

By  Purchaser  under  a  Senior  Mortgage  in  Possession  under  a  Decree  of  Foreclosure 

and  Sale  where  Junior  Incumbrances  were  not  made  Parties  to  the  Action. 

1.  The  plaintiff  complains  of  the  defendant  for  that  on  the 
day  of ,  18...,  one  obtained  a  decree  of  fore- 
closure and  sale  in  the  district  court  of county,  of  the 

following  described  premises,  viz. :  [describe  premises'],  in  an  ac- 
tion pending   in   said   court,  wherein  was  plaintiff  and 

defendant. 

2.  That  afterwards  said  premises  were  sold  under  said  de- 
cree, and  the  plaintiff  became  the  purchaser  thereof  for  the  sum 

of  $ ,  which  was  duly  paid,  and  thereafter  said  sale  was  duly 

reported  to  said  court,  and  in  all  things  confirmed,  and  a  deed 

in  due  form  was,  on  or  about  the  day  of 18...,  made 

by  the  sheriff  [or  mUster]  of  said  court  to  the  plaintiff,  who  there- 
upon entered  into  possession  of  said  premises,  and  still  retains ' 
possession  of  tiie  same. 

3.  Plaintiff  has  made  the  following  necessary  improvements 
on  said  land :  ^  • 
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Repairing  house « 

Putting  roof  on  barn ^ 

80  rods  of  fence  to  protect  orchard | 

Taxes  paid « 

Amounting  in  the  aggregate  to  the  sum  of $ 

4.  One  C.  D.  claims  to  be  the  owner  of  a  mortgage  upon 
said  premises  executed  by  [the  mortgagor']  subsequently  to  that 
under  which  plaintiff  claims  title,  upon  which  he  claims  there 

is  due  the  sum  of  $ ,  with  interest  from'  the  day  of 

)  18...,  and  also  alleges  that  he  was  not  made  a  party  de- 
fendant to  the  action  toforeclose  the  mortgage  under  which 
plaintiff  claims  title. 

5.  On  the day  of ,  18...,  the  plaintiff  requested 

the  defendant  to  pay  him  the  amount  of  said  purchase  money 
paid  by  plaintiff  for  said  premises,  and  also  for  the  improve- 
ments made  thereon  by  him,  but  said  defendant  refused  and 
still  refuses  to  comply  with  any  part  of  plaintiff's  request. 

The  plaintiff  therefore  prays  that  an  account  'may  be  taken 
of  the  amount  due  plaintiff  for  said  purchase  money  of  said 
land,  and  also  for  necessary  improvements  thereon  and  taxes, 
and  that  defendant  be  required  to  pay  plaintiff  said  sums  by  a 
day  to  be  appointed  by  the  court  for  that  purpose,  or  in  default 
thereof  that  said  defendant  and  all  persons  claiming  under  him 
be  forever  foreclosed  and  debarred  of  all  right  and  equity  of  re- 
demption in  and  to  said  mortgaged  premises,  and  for  such  other 
relief  as  may  be  just  and  equitable.' 

No.  295. 

Mortgagor  against  the  Mortgagee  in  Possession. 

1,  2,  and  3.     [As  in  £92.'] 

4.  The   plaintiff  has   paid   to   the  defendant   the  following 

amounts  upon  said  mortgage,  viz. :  May  ...,  18...,  $ ,May  ..., 

18...,  $ ,  and  on  the day  of ,18...,  tendered  to  the 

defendant  the  further  sum  of  $ ,  which  he  refused  to  receive. 

5.  On  or  about  the  day  of ,  18...,  said  defendant 

entered  .into  possession  of  said  premises,  and  from  that  time  un- 

»  See  Renard  v.  Brown,  7  Neb.,  449. 
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til  the  present  has  received  the  rents  and  pro:fits  thereof,  amount- 
ing to  about  the  sum  of  $ ,  which  he  has  applied  to  his  own 

use., 

6.     On  the  day  of '...,  18...,  the  plaintiff  applied  to 

said  defendant  to  account  for  said  rents  and  profits,  and  to  pay  ' 
to  plaintiff  the  amount  thereof  received  by  him  in  excess  of  the 
principal  and  interest  due  on  said  mortgage,  and  to  deliver  pos- 
session of  said  premises  to  plaintiff,  which  he  then  refused  and 
still  refuses  to  do. 

1.  The  plaintiff  therefore  prays  that  an  account  may  be  taken 
of  the  amount  due  to  said  defendant  upon  said  note  and  mort- 
gage. 

2.  That  an  account  may  be  taken  of  the  rents  and,  profits  of 
said  mortgaged  premises  received  by  said  defendant,  and  that 
the  plaintiff  may  be  permitted  to  redeem  said  premises  upon  pay- 
ing the  amount  that  may  be  found  remaining  due  to  the  defend- 
ant, and  that  the  defendant  be  required  to  acknowledge  satisfac- 
tion of  said  mortgage  upon  the  records,  and  deliver  possession  of  • 
said  premises,  and  for  such  other  relief  as  ,may  be  just  and  equit- 
able. 

BTo.  296. 

By  Junior  Incumbrancer  v.  the  Purchaser  under  a  Decree  of  Foreclosure  of  a  Senior 
Mortgage,  to  which  he  was  not  a  Party,  to  Redeem  the  Senior  Mortgage. 

1.  The  plaintiff  complains  of  the  defendant  for  that  on  the 

day  of '. ,18...,  one  A.  B.  executed  and  delivered  to 

C.  D.  a  mortgage  upon  the  following  described  real  estate,  viz. : 

[^describe  premises'],  to  secure  the  payment  of  the  sum  of  $ , 

due  in  years  from  that  date. 

2.  On  the  day  of ,  18...,  a  decree  of  foreclosure 

and  sale  was  duly  rendered  on  said  mortgage  in  the court 

of county,  and  said  premises  were  thereupon  sold  under 

said  decree  to  the  defendant  for  the  sum  of  $ ,  which  sale 

was  thereafter  confirmed  by  said  court,  and  a  deed  duly  exe- 
cuted and  delivered  to  the  defendant,  who  is  now  in  possession 
of  said  pr.emises. 

3.  On  the  day  of ,  18...,  said  A.  B.  executed  and 

delivered  to  the  plaintiff  a  promissory  note  in  writing,  in  the 
words  and  figures  following: 
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"  Madison,  January  1,  1875. 
"  Three  years  from  date,  for  value  received  I  promise  to  pay 
E.  F.,  or  order,  the  sum  of  $ ,  with  interest,  payable  annu- 
ally, at  the  rate  of per  cent.  "  A.  B." 

4.  To  secure  the  payment  of  said  note  said  A.  B.  on  said  day 
executed  and  delivered  to  plaintiff  a  mortgage  deed,  and  thereby 
conveyed  to  plaintiff  the  above  described  premises,  which  deed 
contained  the  following  conditions  : 

\_Copy  condition.'] 

5.  Said  mortgage  was  duly  recorded  in  the  oflBice  of  the 
county  clerk  of county  on  th'e day  of ,18.... 

6.  Said  A.  B.  has  not  paid  the  amount  secured  by  said  mort- 
gage, as  required  by  the  conditions  thereof,  whereby  said  mort- 
gage has  become  absolute. 

7.  No  proceedings  have  been  had  at  law  for  the  recovery  of 
the  debt  secured  thereby,  nor  has  any  part  thereof  been  collected 
and  paid,  and  there  is  now  due  thereon  the  sum  of  %  

8.  In  the  action  to  foreclose  the  mortgage  under  which  the 
defendant  claims  title  to  said  premises,  the  plaintiff  was  not 
made  a  party,  nor  did  he  appear  in  the  action,  nor  does  the  de- 
cree in  that  action  affect  his  rights  in  the  premises. 

9.  The  plaintiff  therefore  prays  that  an  account  may  be 
taken  of  the  amount  due  plaintiff  upon  said  note  and  mortgage, 
and  that  said  defendant  be  required  to  pay  the  same  within  a 
time  to  be  fixed  by  the  court,  or  in  case  he  fail  to  pay  the  same, 
that  said  premises  be  sold,  as  required  by  law,  and  out  of  the 
proceeds  thereof  to  pay,  first,  said  defendant  the  amount  of  said 
senior  mortgage,  and  second,  to  pay  the  amount  due  plaintiff, 
with  interest  and  costs  of  suit,  and  for  such  other  relief  as  may 
be  just  and  equitable." 

ISo.  297. 

By  Lessee  of  Mortgagor  to  Redeem. 

1.  The  plaintiff  complains  of  the  defendant  for,  that  on  the 
day  of ,  18...,  one  0.  D.  leased  to  the  plaintiff' the 


'  A  junior  incumbrancer  does  not  redeem  the  land,  but  merely  the  senior  incum- 
brance. The  land  ordinarily  -will  be  ordered  sold,  and  the  incumbrances  paid  in  the 
order  of  their  priority.  Pardee  v.  Van  Anken,  3  Barb.,  537.  Miller  v.  Finn,  1  Neb.,  301. 
Henard  v.  Brown,  7  Id.,  447. 
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following  described  premises,  viz.:  [describe. premises'],  by  a  writ- 
ten lease,  for  the  term  of years,  at  a  yearly  rent  of  $......, and 

that  plaintiff  thereupon  entered  upon  and  still  retains  the  pos- 
session of  said  premises  under  said  lease. 

2.  The  said  C.  D.,  being  the  owner  in  fee  of  said  real  estate, 

on  the day  of ,.,  18...,  made  and  delivered  to  E.  F., 

defendant,  a  mortgage  of  said  premises  to  secure  the  payment 
of  the  sum  of  $ ,  due  on  the day  of ,  18... 

3.  Said  mortgage  was  not  paid  when  the  same  became  due, 
and  thereupon  the  defendant,  E.  F.,  commenced  an  action  of 

foreclosure  against  0.  T>.,  in  the  district  court  of county, 

and  on  the day  of ,  18...,  a  decree  of  foreclo'sure  of 

said  mortgage  was  rendered^  and  a  sale  of  said  premises  or- 
dered. 

4.  The  plaintiff  w;as  not  made  a  party  in  the  action  to  fore- 
close the  mortgage  and  is  not  bound  by  the  decree. 

5.  On  the day  of ,  18...,  the  plaintiff  tendered  to 

the  said  E.  F.  the  sum  due  upon  said  decree  and  the  costs  of 
suit,  and  demanded  an  assignment  of  the  same  for  the  purpose 
of  protecting. his  lease,  which  was  refused. 

6.  The  plaintiff  now  offers  to  pay  the  amount  of  said  decree, 
interest,  and  costs,  and  demands  an  assignment  of  the  same., 

7.  The  plaintiff  therefore  prays  that  he  may  be  permitted  to 
pay  the  amount  due  thereon,  and  that  upon  such  payment,  the 
defendant  be  required  to  assign  said  decree,  etc.,  to  plaintiff,  and 
for  such  other  relief  as  is  just  and  equitable. 

No.  298. 
Assignor  of  Mortgage  Promising  Payment. 

1,  2,  and  3.     [As  in  No.  ^Pf.] 

4.     On  the day  of ,  18...,  said  defendant  [assignor] 

assigned  said  note  and  mortgage  to  plaintiff  by  an  instrument  ' 
in  writing  in  the  words  and  figures,  to-wit:.  [copy  assignment], 
by  which  said  defendant  promised  the  plaintiff  to  pay  the  amount 

due  on  said  mortgage,  viz.:  $.■ ,  at  the  time  the  same  became 

due. 

[Continue  as  in  S87.] 
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No.  299. 

To  Foreclose  Chattel  Mortgage. 

1.  \As  in  S87.'] 

2.  To  secure  the  payment  of  said  note  the  defendant,  on  the 

day  of ,18...,  executed  and  delivered  to  the  plaintiff 

an  instrument  in  writing,  duly  signed  [and  acknoiuledged']  by  said 
defendant,  by  which  he  conveyed  to  defendant  as  security  for 
said  note  the  following  described  goods  and  chattels,  viz.:  [de- 
scribe goods  as  in  the  mortgage']. 

3.  On  the day  of ,  18...,  said  instrument  was  duly 

filed  for  record  in  the  office  of  the  county  clerk  of county. 

4.  The  defendant  did  not  pay  said  note  when  the  same  be- 
came due,  nor  has  he  yet  paid  the  same,  or  any  part  thereof,  and 
no  proceedings  have  been  had  at  law  for  the  recovery  of  said 
debt. 

5.  There  is  now  due  from  the  defendant  to  the  plaintiff 
thereon  the  sum  of  $ ^ 

6.  The  plaintiff  therefore  prays  that  said  goods  may  be  or- 
dered sold  and  the  proceeds  thereof  applied  in  payment  of 
amount  found  due  on  said  note  and  mortgage  and  costs  of  suit, 
and  in  case  of  deficiency  after  applying  the  proceeds  of  said  sale, 
that  judgment  be  rendered  against  the  defendant  for  the  same, 
and  for  such  other  relief  as  may  be  just  and  ec^uitable. 

Wo.  300. 

To  Foreclose  Mechanic's  Lien. 

1.  The  plaintiff  complains  of  the  defendant  for  that  on  or 

about  the  day  of ,  18...,  the  plaintiff"  entered  into  an 

oral  [or  written]  contract  with  the  defendant  to  furnish  to  him 

fifty  thousand  brick  at  $ per  thousand,  for  the  erection  of  a 

dwelling  house  on  lot ,  in  block ,  in  the  city  of 

[J.  copy  of  said  written  contract  is  hereto  attached.] 

2.  In  pursuance  of  said  contract  the  plaintiff  furnished  said 
brick  to  the  defendant  for  the  erection  of  said  house,  on  and  be- 
tween the day  of ,18...,  and  the day  of , 

18...,  for  the  sum  of  $ per  thousand,  amounting  in  the  ag- 
gregate to  the  sum  of  | 

3.  The  defendant  at  the  time  the  plaintiff  furnished  said  brick 
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was  the  owner  in  fee  of  said  lot.  [State  character  of  title  according 
to  the  fact. '\ 

4.  On  the day  of ,  18...,  and  within  four  months 

from  the  time  of  furnishing  said  material,  the  plaintiff  made  an 
account  in  writing  of  the  items  of  such  material  furnishe4  the 
defendant  under  said  contract,  and  after  making  oath  thereto 

as  required  by  law,  filed  the  same  in  the  clerk's  office  of 

county,  and  claiming  a  mechanics'  lien  therefor  upon  said  lot 
and  the  building  thereon. 

5.  The  sum   of  $ ,  with  interest  from  the day  of 

..........  18..., now  remains  due  and  unpaid  on  said  account.    • 

The  plaintiff  therefore  prays  judgraent  against  the  defend- 
ant for  the  sum  of  $ ,  with  interest  from  the  day  of 

,18...,  and  costs  of  suit,  and  that  said  premises  maybe  sold 

and  the  proceeds  thereof  applied  to  the  payment  of  said  judg- 
ment, interest,  and  costs,  and  for  such  other  and  further  relief  as 
may  be  just  and  equitable.' 

ITo.  801. 

Allegation  of  Fraudulent  Lien. 

1  to  5.     [As  in  'preceding  form.] 

6.  On  the day  of ,  18...,  the  defendant,  G.  H., 

conspiring  with  other  defendants  to  defraud  the  plaintiff,  filecl  a 

lien  against  said  .» as  owner,  and  upon  said  premises,  for  the 

sum  of  $ 

7.  The  said  defendant, ,  is  not  indebted  to  Gr.  H.  in  any 

sum  whatever  for  labor,  skill,  (machinery),  or  material  furnished 
by  him  for  the  erection  or  repair  of  said  dwelling-house,  and  said 
G,  H.  has  no  valid  lien  thereon.  Said  lien,  if  permitted  to  re- 
main in  force,  will  greatly  diminish  or  wholly  defeat  the  lien 
of  plaintiff. 

Add  to  the  prayer  "that  said  lien  of  the  defendant,  G.  H.,  may 
be  declared  fraudulent  and  void,  and  set  aside,"  etc. 

'  The  rule  as  to  parties  would  seem  to  Ije  the  same  as  in  cases  of  foreclosures  of  mort- 
gages, as  the  purchaser  takes  only  the  title  of  the  parties  to  the  action.  As  hetween 
lien  holders  under  the  mechanics'  lien  law,  their  is  no  priority.  Chateau  v.  Thompson, 
2  0.  S.,  115.  ' 

Sub-contractors  and  laborers  acquire  no  lien  against  the  structure,  but  have  a  per- 
sonal claim  against  the  owner,  to  Jie  enforced  by  an  ordinary  action.  MipUy  v.  Gage 
Co.,  3  Neb.,  404. 
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No.  302. 
Where  Lien  Holders  and  Incumbrancers  are  Made  Parties. 

1  to  5.     lAs  in  No.  300.] 

6.     The  plaintiff  is  informed  and  believes  that has  a 

mechtoics'  lien  on  said  premises  filed ,  18...,  to  secure 

the  payment  of  the  sum  of  | ,  and  that  on  the  day  of 

5  18...,  like  owner]  executed  a  mortgage  thereon  to  one 

to  secure  the  payment  of  the  sum  of  $ ,  which  mort- 
gage is  subject  to  the  lien  of  plaintiff. 

[^Continue  as  in  £99.] 

ITo.  303. 

Vendors^  Lien.      Vendor  v.  Vendee.^ 

1.  The  plaintiff  complains  of  the  defendant  for  that  on  the 

day  of  ..I ,  18...,  the  plaintiff  was  the  owner  in  fee  of 

the  following  described  real  estate,  viz.:  [describe  preinises],  and  on 
said  day  sold  and  conveyed  the  same  by  deed  to  the  defendant. 

2.  The  defendant  agreed  to  pay  the  plaintiff  the  sum  of  $ 

for  said  premises,  of  which  sum  he  paid  the  plaintiff  at  the  time 
of  the  delivery  of  the  deed  $ ,  and  gave  the  plaintiff  a  prom- 
issory note  for  the  residue  thereof,  due  and  payable  on  the 

day  of ,  18... 

3.  At  the  time  said  note  became  due  the  plaintiff  requested 
payment  of  the  same  from  the  defendant,  which  was  refused. 

4.  No  part   thereof  has  been  paid,  and  there  is  due  from 
the  defendant  to  the  plaintiff  thereon  the  sum  of  | 

The  plaintiff  therefore  prays  judgment  against  the  defend- 
ant for  the  sum  of  $ ,  with  interest  thereon  frorti  the 

day  of ,  18...,  and  costs  of  suit,  and  in  case  said  defendant 

fails  to  pay  said  judgment  by  a  day  to  be  named  by  the  court, 
that  said  premises  may  be  sold,  and  so  much  of  the  proceeds  as 
may  be  required  may  be  applied  to  the  payment  of  said  judgment. 

No.  304. 

Against  Purchaser  and  his  Gtantee. 

1,  2,  and  3.     [As  in  No.  30.3.1 

4.     On   the  day  of ,  18...,   said   defendant   [pur- 

•  The  vendor  who  has  conveyed  by  deed  has  no  lien  in  Kansas  and  Nebraska — Samp- 
son V.  Mundee,  3  Kansas  173,  Brown  v.  Sampson,  4  Id„  76,  Edminster  v.  Ifiggins,  6  Neb,, 
265^secret  liens  being  regarded  as  inconsistent  with  the  registry  actS: 
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chaser']  sold  and  conveyed  [describe  portion  conveyed]  to  one  G.  H. 

for  the  sum  of  $^ ,  but  the  plaintiff  avers  that  the  said  G.  H. 

had  full  knowledge  at  the  time  of  making  said  purchase  that 
said  [purchaser']  was  still  indebted  to  the  plaintiff  in  the  sum 

of  $ for  the  purchase  price  of  said  premises. 

[Continue  as  in  30.8.] 

No.  305. 

Against  Judgment  Creditors  of  Purchaser.^ 

1,  2,  and  3.     [As  in  303.] 

4.     On  the day  of ,  18...,  oae recovered  a 

judgment  against  [the  purchaser  or  his  grantee]  in  the  district 

court  of county  for  the  sum  of  f.......  which  judgment 

is  an  apparent  lien  upon  said  land,  but  the  plaintiff  alleges  that 
said  lien  is  subject  to  the  lien  of  plaintiff  therein,  and  can  only 
attach  to  the  actual  interest  of  said  [the  purchaser]  in  said  land. 
That  said  [purchaser]  is  wholly  insolvent  and  unable  to  pay  the 
amount  of  plaintiff's  demand. 

[  Continue  as  in  No.  303.] 

Add  to  the  prayer  that  the  lien  of  the  judgment  may  ,be  de- 
clared subject  to  the  plaintiff's  lien. 

INJUNCTIONS. 

BTo.  306. 

To'  Enjoin  the  Transfer  and  Collection  of  Note  or  Bill. 

1.  The  plaintiff  complains  of  the  defendant  for  that  on  the 
day  of ,  18...,  he  made  and  delivered  to.  the  defend- 
ant a  promissory  note  in  the  words  and  figures  following : 

"  Seward,  I7eb.,  ^Tuly  1,  1876. 
"  Six  months  after  date,  for  value  received  I  promise  to  pay 

C.  D.,  or  order,  the  sum  of  | ,  with  interest  at ...  per  cent. 

"A.  B." 

2.  The  plaintiff  received  no  consideration  whatever  for  said 
note,  it  being  given  for  a  pretended  patent  right  for  an  article 
designated   as    [ cement],  said  defendant  representing  to 

'  The  lien  of  a  judgment  attaches  merely  to  the  interest  of  tlie  debtor  in  the  land. 
Vhl  V.  May,  5  Neb.,  157.  Qalway  v.  Malchow,  7  Net.,  385.  Metz  v.  State  Bank,  Id.,  165. 
Marsl\field  n.  Oregory,  8  Id.,  435. 
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plaintiff  that  lie  had  a  valid  patent  right  for  said  article,  when 
in  fact  said  patent  then  was  and  now  is  void  and  of  no  validity 
whatever;  but  plaintiff,  relying  upon  said  representations  of  de- 
fendant, was  induced  to  make  and  deliver  to  him  said  note. 

3.  Said  defendant  is  about  to  transfer  said  note  to  an  inno- 
cent purchaser  for  value  in  order  to  prevent  the  plaintiff  from 
making  a  defense  to  the  same. 

4.  The  plaintiff  now  offers  to  return  said  pretended  patent 
right  to  defendant. 

The  plaintiff  therefore  prays  that  said  defendant  may  be  en- 
joined from  negotiating  or  transferring  said  promissory  note, 
and  that  upon  the  final  hearing  said  note  may  be  delivered  up 
and  canceled,  and  for  such  other  relief  as  may  be  just  and  equi- 
table. 

BTo.  807. 

To  Enjoin  a  Judicial  Sale.^ 

1.     The  plaintiff  complains  of  the  defendant  for  that  on  the 

day  of ...,,  1875,  the  plaintiff  was,  and  from  thence 

hitherto  and  still  is,  the  owner  and  in  possession  of  the  follow- 
ing described  premises,  viz.:  \_describe  premises];  that  plaintiff 
purchased  said  premises  at  the  date  aforesaid  from  one  C.  D. 

for  the  sum  of  $ ,  which  sum  was  fully  paid  prior  to  the 

day  of ,  1877,  but  the  legal  title  to  said  premises  has  re- 
mained in  said  0.  D. 

,  2.  On  or  about  the day  of ,  1877,  one  re- 
covered a  judgment  for  the  feum  of  $ ,  in  the  district  court 

of county  against  said  C.  D.,  and  on  or  about  the. day 

of 5 1877,  an  execution  was  issued  on  said  judgment  at  the 

instance   of ,  the   plaintiff  therein,   and    placed    in   the 

hands  of ,  sheriff  of county,  who  on  the day 

of ..,  1877,  levied  the  same  upon  said  real  estate  as  the 

property  of  said  CD.,  and  has  advertised  said  real  estate  for 
sale  under  said  execution,  on  the  day  of ,  18.... 

3.  Said  judgment  is  not  now  nor  at  any  time  has  been  a  lien 
upon  said  real  estate,  or  any  part  thereof;  as  said  C.  D.,  since  the 
recovery  of  said  judgment,  has  had  no  interest  therein  whatever, 

y  See  Uhl  v.  May,  5  Neb,,  157.    CoJce  Co.  u.  Munsell,  19  Iowa,  305. 
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and.  a  sale  of  said  real  estate  under  said  execution  will  oast  a 
cloud  upon  plaintiff's  title  to  tlie  same. 

The  plaintiff  therefore  prays  for  an  order  restraining  the  sale 
of  said  real  estate  under  said  execution,  and  that  on  the  final 
hearing  of  such  cause  .  said  injunction  may  be'  made  perpetual, 
and  that  defendant  may  be  forever  enjoined  from  enforcing  said 
judgment  against  said  real  estate,  and  that  the  title  to  the  same 
may  be  quieted  and  confirmed  in  plaintiff,  and  for  such  other 
relief  as  is  just  and  equitable. 

No.  308. 

■  To  Restrain  County  Commissioners  from  Illegally  Exempting  Property  from 

Taxation. 

1.  Your  petitioner,  the  Union  Pacific  Railroad  Company, 
complaining  of  the  defendants  above  named,  says:  That  it  is  a 
corporation  duly  organized  and  existing  under  and  by  virtue  of 
the  laws  of  the  United  States  and  pursuant  to  an  act  of  the 
Congress  thereof,  entitled  "  An  act  to  aid  in  the  construction  of 
a  railroad  and  telegraph  line  from  the  Missouri  river  to  the 
Pacific  ocean,  and  to  secure  to  the  government  the  use  of  the 
same  for  postal,  military}  and  other  purposes,"  approved  July  1, 
1862,  and  the  acts  amendatory  thereto. 

2.  That  the  above  named  Corydon  D.  Smith,  John  H.  Claw- 
son,  and  John  Fleming,  are  the  duly  elected  and  qualified  and 
acting  commissioners  of  the  county  of  Saunders,  in  the  state  of 
Nebraska,  and  that  Isaac  Coberley  is  the  county  .clerk  thereof. 

,3.  That  the  plaintiff  owns  and  operates  a  line  of  railroad 
from  Omaha,  Nebraska,  westward  to  Ogden,  in  the  territory  of 
Utah;  that  it  has  a  large  amount  of  taxable  lands  and  property 
in  said  county  of  Saunders,  and  is  a  large  tax  payer  therein. 

4.  That  the  various  assessors  for  the  several  precincts  in  said 
county,  in  pursuance  of  the  statutes  in  such  case  made  and  pro- 
vided, have  been,  during  the  present  year  and  up  to  the  present 
time,  engaged  in  assessing  for  taxation  the  real  estate,  personal 
property,  and  all  other  taxable  property  in  their  said  county; 
that  among  other  property  so  assessed  they  have  duly  assessed 
and  valued  the  said  lands  and  property  of  your  petitioner  at  their 
fair  cash  value,  without  any  deductions  therefrom  on  account  of 
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improvements  thereon,  cultivation  of  fruit,  forest,  or  ornamen- 
tal trees  thereon,  or  for  any  other  reason ;  that  the  assessed  val- . 
uation  of  said  county  for  the  year  1877  was  about  |2,000,000,  and 
the  same  for  the  present  year  will  be  somewhat  in  excess  of  said 
sum ;  that  the  said  several  assessors  of  said  county,  pretending 
and  affirniing  that  an  act  of  the  Legislature,  passed  February 
12,  1869,  and  entitled  "  An  act  to  encourage  the  growth  of  tim- 
ber and  fruit  trees,"  is  a  valid  and  subsisting  law  of  the  state, 
and  that  they  are  in  duty  bound  to  comply  therewith,  have, 
in  making  their  several  assessments  for  the  present  year,  allowed 
deductions  and  exemptions  in  the  valuation  and  amount  of  prop- 
erty legally  taxable,  in  pursuance  of  the  terms  of  said  act,  when- 
ever the  same  has  been  claimed  by  the  property  owners  of  said 
county,  in  returning  their  property  for  assessment  and  taxation; 
that  they  have  made  such  deductions  from  the  legal  valuation 
and  assessment  of  taxable  property  in  said  county  in  about  the 
sum  of  $120,000,  and  if  the  assessment  so  made  by  said  asses- 
sors is  permitted  to  stand,  and  the  said  deductions  as  made  by 
them  are  to  be  allowed  by  the  county  commissioners  of  said 
county  in  making  up  the  county  assessment  and  tax  list,  and  in 
levying  and  collecting  taxes,  then  there  will  be  about  $120,000 
worth  of  taxable  property  in  said  county  that  will  escape  taxa- 
tion, aiid  the  balance  of  the  taxable  property  of  said  county  will 
have  to  pay  the  entire  tax  levied  in  said  county  for  state,  county, 
and  other  purposes,  and  thereby  the  rate  of  taxation  and  amount 
of  tax  assessed  and  collected  from  all  other  taxable  property  in 
said  county  from  your  petitioner  will  be  largely  and  unlawfully 
increased,  and  your  petitioner  will  be  required  and  compelled 
to  pay  more  than  its  just  and  legal  proportion  of  taxes  upon  its 
taxable  property,  and  will  in  fact  be  compelled  to  pay  a  portion 
of  taxes  that  the  property  so  exempted  from  taxation  ought  in 
law  and  in  justice  to  pay;  and  by  reason  of  said  large  deductions 
from  the  assessed  valuation  of  the  taxable  property  of  said 
county,  the  amount  of  revenue  that  ought  to  be  collected  in  said 
county  for  state  purposes  will  be  largely  increased,  and  the  reve- 
nue of  the  state  thereby  in-  a  measure  impaired ;  that  the  said 
several  assessors 'have  returned  and  will  return  to  the  board  of 
county  commissioners  of  said   coiintj'^  in  their   several   assess- 
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ments  the  names  of  the  several  persons  claiming  exemption 
from  taxation  under  the  provisions  of  said  act,  the  quantity  of 
lands  planted  to  timber  or  fruit  trees,  and  the  amount  deducted 
from  the  valuation  of  the  several  persons'  property,  which  re- 
turns will  show  that  eibfint  said  amount  of  |120,000  has  been 
so  deducted  by  them. 

5.  And  said  plaintiff  says  that  said  board  of  county  commis- 
sioners, consisting  of  said  named  defendants  and  of  said  above 
named  county  clerk,  will  meet  as  required  by  law  as  a  board  of 
equalization  for  said  county  on  the  third  Monday  of  April  next, 
for  the  purpose  of  completing,  correcting,  and  equalizing  the 
assessment  roll  of  said  county,  and  will,  unless  restrained  by  the 
order  of  this  court,  correct  and  equalize  said  list  without  em- 
bracing therein  the  amount  of  property  as  aforesaid  deducted 
therefrom  by  the  several  assessors,  and  will  thereafter  proceed  to 
levy  tbe  state,  county,  and  other  taxes  by  law  required  to  be  lev- 
ied upon  said  balance  of  the  assessed  property  of  said  county, 
as  will  appear  upon  the  said  assessment  roll  thereof,  without 
embracing  and  including  therein  said  property  so  deducted  by 
said  assessors  and  so  exempted  from  taxation,  and  thereby  a 
great  and  irreparable  injury  will  be  done  to  your  petitioner  and 
to  the  many  other  taxpayers  of  said  county,  who  will  thereby 
be  compelled  to  pay  more  than  their  legal  or  equitable  share  of 
taxes,  and  to  the  state  of  !N"ebraska,  whose  revenues  will  be 
thereby  seriously  impaired. 

6.  Your  petitioner  represents  that  it  and  all  other  tax  payers 
of  said  county  are  without  remedy,  unless  in  a  court  of  equity; 
that  no  remedy  can  be  had  in  a  court  of  law  whatever ;  and  even 
if  there  was  a  remedy  at  law  the  same  would  involve  a  multi- 
plicitj;^  of  s\iits,  and  would  be  so  uncertain  and  protracted  as  to 
be  of  no  avail. 

Your  petitioner  further  shows  that  this  case  and  the  subject 
matter  here  involved  is  one  relating  to  the  revenue,  and  of  which 
this  court  has  original  jurisdiction. 

7.  Your  petitioner  further  shows  to  the  court  that  the  afor,e- 
said  act  of  the  legislature  of  1869,  and  the  exemption  thereby 
created,  is  unconstitutional  and  void,  as  being  in  conflict  with 
the  present  constitution  of  Nebraska;  that  the  same  is  not  a 
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valid  and  subsisting  law  of  this  state ;  that  the  same  is  in  con- 
flict with  the  provisions  of  a  general  law  of  Nebraska,  approved 
February  19,  1877,  and  neither  by  the  constitution  or  laws  of 
Nebraska  can  property  be  exempted  from  taxation  in  the  man- 
ner set  forth  hereinbefore,  and  any  attempt  so  to  do  is  without 
authority  of  law  and  is  null  and  void.  ' 
Wherefore  plaiutift',  etc. 

PoppLETON  &  Thurston, 
Attorneys. 

BTo.  309. 

To  Restrain  a  Party  from  Cutting  a  Ditch  and  Flowing  Water  from  a  Pond  on  to 

Plaintiff" 's  Land. 

1.  The  plaintiff  complains  of  the  defendant  for  that  the 
plaintiff,  ever  since  <the  first  day  of  February,  1875,  has  been 
and  now  is  the  owner  and  in  possession  of  ^describe  premises']. 

2.  The  defendant  is  the  owner  of  the  [^describe  premises'],  ad- 
joining said  premises  of  plaintiff. 

3.  Upon  the  land  owned  by  the  defendant  is  a  pond  covering 
about  five  acres,  which  pond  is  the  natural  reservoir  for  surface 
water  accumulating  upon  a  low  tract  of  land  surrounding  said 
pond,  to-wit:  about  one  hundred  acres.  That  there  is  no  natural 
outlet  to  said  pond,  but  the  water  is  carried  away  only  by  evapo- 
ration and  percolation. 

4.  On  or  about  the day  of ,18...,  the  defendant 

dug  a  ditch  from  said  pond  across  the  land  so  owned  by  him  to 
plaintift"'s  land,  which  ditch  draws  all  the  water  from  said  pond 
on  to  the  land  of  plaintiff,  and  causes  the  same  to  flow  over  and 
across  plaintiff's  land,  by  reason  of  which  a  coiisiderable  portion 
of  plaintiff's  land  cannot  be  cultivated,  and  is  rendered  unfit  for 
use. 

5.  That  all  of  Said  acts  of  defendant  in  digging  said  ditch 
and  draining  said  pond  were  done  without  the  consent  of  plaintiff. 

6.  The  injuries  so  caused  to  plaintiff'  and  his  said  land  are 
continuing  injuries;  that  water  flows  in  large  quantities  through 
said  ditch  of  defendant  on  to  plaintiff"'s  land  during  and  after 
each  shower  of  ra^n,  and  from  melting  snows  in  the  spring  sea- 
son, and  renders  said  land  unfit  for  tillage  and  for  use;  and 
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that,  from  the  nature  of  the  injury,  damages  cannot  be  comput- 
ed in  money,  and  the  plaintiff  has  no  adequate  remedy  at  law/ 
The  plaintiff  therefore  prays,  etc.      , 

KTo.  310. 

To  Restrain  City  Authorities  from  Collecting  a, Special  fax  Illegally  Assessed  for 
Grading  upon  Changing  the  Grade  of  the  Streets,  and  Charging  Fraud  and 
Collusion  between  the  City  Council  and  the  Contractor. 

ISTow  come  the  plaintiffs,  and,  on  behalf  of  themselves  and  all 
others  similarly  situated,  complain  of  the  defendants,  the  city 
of  Omaha,  C.  D.,  treasurer  of  the  city  of  Omaha,  and  E.  F.,  and 
for  cause  of  such  complaint  state  the  following  facts: 

1.  That  heretofore,  to- wit:  on  the  second  day  of  February, 
1857,  the  said  city  of  Omaha  was,  and  has  ever  since  been,  and 
still  is,  a  municipal  corporation  under  and  by  virtue  of  a  certain 
act  of  the  legislature  of  the  then  territory  of  JSTebraska,  enti- 
tled "An  act  to  incorporate  the  city  of  Omaha,"  approved  on 
the  second  day  of  Februar}',  1857,  and  certain  acts  supplemental 
to  and  amendatory  thereof,  and  under  and  by  virtue  of  an  act  of 
the  legislature  of  the  state  of  Nebraska,  entitled  "  An  act  to  in- 
corporate cities  of  the  first  class,"  approved  on  the  twenty- 
eighth  day  of  March,  1873,  with  power  to  lay  out  and  establish- 
streets  and  alleys,  to  establish  and  alter  grades  thereon  within 
its  corporate  limits  in  the  manner  provided  in  said  several  acts, 
and,  by  the  terms  of  Said  last  mentioned  act,  power  to  defray  the 
costs  and  expenses  of  any  and  all  improvements,  whether  in^ 
curred  by  grading  or  otherwise,  and  the  mayor  and  common 
council  of  said  city  having  also,  by  the  terms  of  said  last  men- 
tioned act,  power  and  authori,ty  to  levy  and  collect  special  taxes 
and  assessments  upon  the  lots  and  pieces  of  ground  adjacent  to 
and  abutting  upon  the  street  or  alley  graded  or  otherwise  im- 
proved or  repaired.  Such  taxes  and  assessments  to  be  levied, 
collected,  and  paidy  one-half  thereof  out  of  the  general  fund  of 
the  city,  and  one-half  out  of  the  lots  and  lands  bounding  and 
abutting  on  the  line  of  the  street  upon  which  such  grading  or 
other  improvement  had  been  done,  said  tax  or  assessment  to  be 
either  in  proportion  to  the  feet  front  so  bounding  or  abutting  on 

^  The  above  is  the  substance  of  the  petition  in  Davis  v.  Londgreen,  8  Neb.,  46. 
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said  streets,  or  according  to  the  value  of  such  lots  or  lands  as 
shown  by  the  last  previous  assessment  thereof  for  general  city 
purposes,  as  the  city  council  of  said  city  may  in  each  case  deter- 
mine. 

2.  That  the  said  defendant,  the  city  of  Omaha,  by  its  mayor 
and  common  council,, desiring  to  change  the  grade  from  that  as 
established  in  1868  on  Howard  street,  and  1866  on  St.  Mary's 
avenue,  as  hereinafter  stated,  upon  Henry  street  west  of  Fif- 
teenth street  and  St.  Mary's  avenue,  extending  west  from  the 
west  end  of  said  Howard  street  to  the  west  side  of  Jacobs'  addi- 
tion to  said  city,  did,  on  the  tenth  day  of  July,  1874,  contract 
and  agree  with  defendant  E.  F.  to  do  the  necessary  work  in  order 
to  bring  said  street  to  the  established  grade  thereof  according  to 
the  plans,  specifications,  and  profile  previously  adopted  and  de- 
clared by  said  mayor  and  council  to  be  the  established  grade  of 
said  street,  a  copy  of  said  specifications  being  hereto  attached, 
marked  "Exhibit  One,"  said  city  thereby  agreeing  to  pay  the 
said  E.  F.  the  sum  of  $6,240  in  warrants  drawn  upon  the  treas- 
urer of  said  city,  one-half  drawn  on  the  general  fund  and  one- 
half  out  of  a  special  fund  arising  from  assessments  to  be  levied 
upon  the  property  along  the  line  of  said  streets  for  doing  the 
said  work,  he,  the  said  E.  F.,  being  the  lowest  responsible  bid- 
der as  determined  by  the  said  council  for  the  same.  That  the 
said  E.  F.  has  proceeded  with  the  work,  completing  the  same, 
and  in  order  to  raise  the  sum  of  money  so  as  aforesaid  agreed 
upon,  and  in  order  to  pay  for  the  same,  the  said  mayor  and  com- 
mon council  did  propose  on  the  next  meeting  of  said  common 
council,  or  soon  thereafter,  to  pass  and  enact  an  ordinance  of 
said  city  levying  and  assessing  the  sum  of  $3,120,  the  same  be- 
ing one-half  the  contract  price  aforesaid,  upon  all  the  property 
bounding  or  abutting  upon  the  line  of  said  street,  in  proportion 
to  the  feet  front  of  lots  and  lands  so  bounding  or  abutting  there- 
on, in  accordance  with  the  terms  of  said  charter  and  the  acts, 
proceedings,  and  r,esolutions  of  .said  council  heretofore  had  and 
adopted  in  that  regard  so  authorizing  the  said  tax  to  be  levied, 
as  follows: 

"By  Mr — Resolved,  That  the  engineer  be  and  he  is 

hereby  instructed,  in  making  up  the  assessment  for  the  levy  of 
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the  special  tax  for  grading,  any  and  all  streets  be  so  graded  as  to 
make  his  levy  according  to  the  last  assessment  made  and  re- 
turned to  the  city  clerk,  and  not  per  front  foot." 
And  have,  vyith  this,  end  in  view,  introduced  an  ordinance 
which  by  its  terms  so  levies  the  said  tax,  said  ordinance  having 
been  read  the  first  and  second  time  and  referred  to  the  judiciary 
■committee,  in  whose  hands  the  said  ordinance  now  is.  Plain- 
tifis  further  say  that  Howard  street  is  a  street  laid  out  and  run- 
ning from  the  Missouri  river  west  to  a  point  where  it  intersects 
Seventeenth  street  in  said  city.  That  said  Howard  street  is  en- 
tirely independent  and  a  different  sti'eet  from  St.  Mary's  avenue. 
That  the  ordinances  establishing  the  grades  of  said  streets  are 
entirely  separate  and  distinct,  as  much  so  as  that  of  any'  other 
two  streets  in  the  city.  That  the  property  lying  on  said  Howard 
street  west  of  Fifteenth  street  bears  no  more  relation  to  the 
property  lying  on  the  line  of  St.  Mary's  avenue  than  it  does  to 
that  of  Fifteenth  street,  upon  which  last  mentioned  street  at  the 
same  time  a  uniform  grade  was  established  with  that  of  Howard 
street,  and  which  is  now  being  worked  to  that  grade.  That  the 
said  property  on  the  line  of  said  Howard  street  should  not  there- 
fore bear  its  proportion  of  the  cost  and  expense  of  the  grading, 
of  said  avenue  any  more  than  that  of  any  other  street  in  said 

city,  inasmuch  as  the  expense  of  grading  is  only  about  $ , 

while  the  said  ordinance  proposed  as  aforesaid  levying  the  said 
tax  as  aforesaid  makes  no  distinction  whatever  in  the  two  streets, 
but  imposes  the  burden  upon  said  Howard  street,  which  is  man- 
ifestly unequal-and  unjust,  and  ought  not  to\be  enforced. 

3.  Plaintiffs  further  say  that  they  are  the  owners  of  the  fol- 
lowing described  tracts  of  land  bounding  and  abutting  on  the 
line  of  said, streets,  and  which  lands  are  supposed  to  be  liable  to 
pay  their  several  proportions  of  said  tax  in  said  ordinance  pro- 
vided, viz.:  [Aere  is  set  out  the  property  of  each  of  the  plaintiffs']. 

4.  The  plaintiffs  further  say  that  on  said  Howard  street  west 
of  Fifteenth  street  as  aforesaid,  and  on  said  St.  Mary's  avenue 
about  600  feet'  west  of  the  west  line  of  the  said  lands  of  the  plain- 
tiff Crary,  the  proper  city  authorities  of  the  said  city  did,  in  the 
years  1866  and  1868  aforesaid,  establish  and  fix  a  grade  hereof, 
to  which  grade  the  said  plaintiffs,  between  said  points  [excepting 
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said  Hurford  and  Harford,  their  lands  being  vacant],  had  in  all  re- 
spects conformed,  erecting  large  and  substantial  improvements 
thereon,  beautifying  and  improving  said  premises  and  occupying 
the  same  as  homes  for  themselves  and  families.  But  notwith- 
standing said  fact,  and  without  their  consent,  and  against  their 
objection  and  protest,  the  said  defendant,  the  city  of  Omaha,  by 
its  raaj-or  and  common  council,  in  the  year  1873  sought  to 
change  said  grade  and  establish  and  fix  another  and  different 
grade  between  said  points,  and  establish  a  new  grade  upon  the 
west  end  of  said  avenue  from  the  said  point  as  aforesaid  west 
from  the  said  Crary's  land  as  aforesaid,  and  along  and  in  front 
of  the  said  lands  of  the  said  plaintiff  Rhodes.  But  plaintiffs 
allege  the  fact  to  be  that  the  said-  mayor  and  common  council 
did  not  in  the  year  1873  aforesaid,  nor  ever  afterward  until  July 
'14,  1874,  pretend  to  pursue  the  steps  pointed  out  and  required 
by  its  charter  to  change  and  establish  the  grades  upon  said 
streets.  That  said  steps  were  not  taken  until  the  said  eight- 
eenth day  of  July  aforesaid,  that  being  the  day  upon  which  the 
mayor  and  common  council  of  said  city  appointed  the  apprais- 
ers by  its  charter  required,  to  appraise  the  damages  to  property 
owners  on  the  line  of  said  streets,  and  such  grade  was  not 
changed  until  July  21,  1874,  at  which  time  the  appraisers  ap- 
pointed as  aforesaid  appraised  the  damages  to  said  property  own- 
ers as  aforesaid,  and  the  damages  bythem  awarded  were  upon 
said  mentioned  day,  and  not  before  rendered  to  said  owners. 
But  notwithstanding  such  facts,  and  it  being  well  known  to  the 
said  city  of  Omaha  and  the  said  E.  F.,  that  no  change  had  been 
made  in  the  grades  of  said  streets  in  the  manner  required  by 
law,  and  that  their  action  in  that  behalf  was  wholly  void,  did  as 
aforesaid  enter  into  said  contract  with  said  E.  P.,  and  in  pur^ 
suance  thereof,  and  well  knowing  the  same  to  be  illegal  and 
void,  the  said  E.  F.  did  commence  the  work  of  grading  said 
streets,  working  some  portions  of  the  same  to  the  grade  line  of 
the  same  as  pretended  to  have  been  established  and  changed  as 
aforesaid  in  1873,  and  in  so  doing,  between  the  date  of  his  con- 
tract and  the  said  twenty-first  day  of  July,  1874,  he,  the  said 
E.  F.,  had  by  the  terms  of  said  contract  earned,  and  the  said 
city  had  become  liable  by  the  terms  thereof,  for  the  sum  of 
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about  $2,000.  One-half  of  said  last  mentioned  sum  it  is  now 
proposed  by  the  terms  of  said  ordinance  and  by  the  said  city  au- 
thorities to  assess  and  lay  upon  the  lands  of  said  plaintiffs  as 
aforesaid  and  others  similarly  situated,  and  one-half  to  be  paid 
out  of  the  general  fund  aforesaid,  of  which  item  plaintiffs  will 
be  compelled  to  have  their  due  proportion  in  taxation,  to  be  as- 
sessed and  levied  upon  their  said  property  as  provided  by  law 
in  that  behalf  provided  for  general  taxation.  Plaintiffs  further 
allege  that  the  said  mayor  and  common  council  had  no  power  or 
authority  to  enter  into  said  contract  or  to  authorize  or  empower 
said  E.  F.  to  do  said  work  on  said  streets  as  aforesaid  until  after 
the  said  twenty-first  day  of  July,  1874,  and  have  no  power  or 
authority  to  levy  any  portion  of  said  sum  of  money  last  afore- 
said mentioned  upon  the  said  lands  of  plaintiff's  or  pay  any  portion 
thereof  out  of  the  said  general  fund.  That  the  work  so  as  afore- 
said performed  by  the  said  E.  E.  upon  said  street  prior  to  the 
said  twenty-first  day  of  July,  1874,  was  done  by  him  on  his  own 
responsibility,  and  is  of  no  binding  force  or.  obligation  on  these 
plaintiffs  or  upon  said  city,  and  ought  not  to  be  enforced  against 
their  said  lots  and  lands.  Copies  of  the  said  contract  and  the 
said  ordinance  pretending  to  establish  said  grade  on  said  streets 
are  hereto  annexed,  marked  "A"  and  "B"  respectively. 
Plaintiffs  further  say  that  a  majority  of  the  property  on  the  line 
of  said  streets  was  far  more  valuable  for  residence  purposes — the 
only  purpose  for  which  it  can  be  or  will  be  used — before  the  al- 
teration of  said  grade  than  now.  That  said  streets  were  in  good 
condition  and  traveled  by  all  residents  and  others  who  desired 
with  ease  and  comfort,  and  the  grade  was  sufficient  as  estab- 
lished in  1866  and  1868  aforesaid  to  accommodate  all  persons  for 
ordinary  vehicle  travel.  But  the  plaintiff's  charge  the  fact  to  be 
that  the  defendant  E.  F.,  being  the  owner  of  a  large  tract  of 
land  near  the  west  end  of  said  avenue,  having  laid  the  same  off 
into  lots  and  blocks,  and  desiring  to  sell  and  dispose  of  the  same 
to  the  best  advantage,  but  being  unable  so  to  do  until  he  could 
obtain  a  line  of  street  cars  to  run  out  upon  said  Howard  street 
and  said  avenue,  and  being  largely  interested  in  a  line  of  street 
cars  known  as  "The  Omaha  Horse  Railway  Company,"  and  de- 
siring for  the  benefit  of  his  interest  in  said  horse  railway,  as  well 
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as  for  his  interest  in  said  lands,  to  extend  said  railway  out  to 
said  lands,  did,  as  plaintiffs  are  informed  and  believe,  conspire 

with  one ,  the  ostensible  owner  of  said  railway,  and  at  the 

times  hereinbefore  alleged  a  member  of  said  common  council, 
and  with  one and  one ,al80  members  of  said  coun- 
cil, who  resided  upon  or  near  the  line  of  said  street  and  avenue, 
to  obtain  from  the  said  common  council  an  order  requiring  the 
grade  of  said  streets  as  aforesaid  to  be  changed  and  graded, 
holding  out  as  an  inducement  to  the  other  members  of  said 
council  the  grading  of  certain  other  streets  in  said  city,  which 
would  greatly  enhance  the  value  of  the  property  of  the  said 
other  members  of  the  said  body,  and  did,  by  means  of  said  in- 
ducement and  the  interests  of  the  said , ,and , 

procure  the  said  order  and  the  letting  of  the  said  contract  as 
aforesaid.  That  the  said  change  of  grade  and  the  ordering  of 
said  grading  and  the  letting  of  the  contract  therefor  were  in- 
duced by  the  persistent  efforts  and  interests  of  the  said , 

, ,  and ,  hoping  and  intending  thereby  to  ben- 
efit themselves,  but  not  for  any  public  interest  or  benefit,  but 
knowing  full  well  that  it  would  not  in  any  way  tend  to  the  public 
benefit,  but  that  the  burdens  thereby  created  would  be  grievous 
to  be  borne. 

5.  The  plaintiffs  further  state  to  the  court,  for  the  purpose  of 
showing  the  great  irregularity  and  injustice  of  the  assessment, 
that  the  lands  of  said  plaintiff  Turner  embrace  a  frontage  on  said 
Howard  street  of  132  feet,  and  by  such  pretended  change  of  grade 
the  street  in  front  thereof  is  lowered  at  least  thirteen  feet,  there- 
by causing  him  damage  in  the  sum  of  $1,500.  That  the  lands  of 
the  plaintiff  Lowe  embrace  a  frontage  on  said  Howard  street  of 
396  feet  on  either  side  of  said  street,  and  are  damaged  by  both 
cuts  and  fills  in  front  thereof  in  the  sum  of  $2,500;  while  on  said 
Howard  street,  near  the  corner  of  Fifteenth,  is  the  property  of 
one  McAusland  and  one  Anderson,  having  a  frontage  each  on 
said  street  of  132  feet,  which  is  greatly  benefited  and  enhanced 
in  value  by  reason  of  said  change  of  grade.  That  the  said  plain- 
tiffs Hurford  and  Hurford's  said  land  embraces  a  frontage  on 
said  St.  Majry's  avenue  of  660  feet,  and  are  damaged  by  being 
filled  in  front  thereof  in  the  sum  of  $1,000,  while  the  lands  ad- 

18 
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joining  on  the  west  thereof  and  belonging  to  one  McKellogon 
and  one  Leavitt,  and  embracing  a  frontage  in  the  aggregate  on 
said  avenue  of  144  feet,  are  greatly  benefited  by  said  grade  as 
aforesaid.  That  the  lands  of  said  plaintiff  Kennedy,  embracing 
a  frontage  on  said  avenue  of  130  feet,  are  greatly  damaged  by  a 
fill  of  seven  feet  in  front  thereof,  and  the  property  of  said  plain- 
tiff Crary,  embracing  a  frontage  on  said  avenue  of  300  feet,  is 
greatly  damaged  by  a  cut  in  front  thereof  of  about  eighteen 
feet,  while  the  property  of  one  Clarkson,  embracing  a  frontage 
on  said  avenue  of  360  feet,  and  lying  immediately  adjoining  and 
between  said  lands  of  plaintiffs  Crary  and  Kennedy,  is  greatly 
benefited  and  enhanced  in  value  by  said  grading  and  improve- 
ment. That  upon  the  whole  line  of  said  street  and  avenue  some 
of  the  property  thereon  is  greatly  benefited  and  enhanced  in 
value  hj  reason  of  said  grading  and  improvement  aforesaid, 
while  other  of  said  property  is  greatly  injured  by  reason  thereof. 
That  the  sanie  is  true  of  that  portion  of  said  avenue  lying  west 
of  said  Crary's  land,  upon  which  a  grade  was  first  attempted  to 
be  established  in  1873,  as  aforesaid,  and  which  was  not  included 
within  the  grade  as  established  in  1866  as  aforesaid.  That  the 
lot, of  the  plaintiff  Ehodes  as  aforesaid,  lying  on  the  south-side 
of  said  avenue,  and  embracing  a  frontage  of  145  feet,  is  filled 
twenty  feet  in,  front  thereof,  bringing  the  said  grade  nearly  on' a 
level  with  the  lower  edge  of  the  roof  of  said  dwelling-house 
thereon,  and  rendering  th«  same  entirely  useless  and  valueless 
for  homestead  purposes,  or  in  fact  for  any  other,  while  other 
property  on  both  sides  and  in  front  thereof,  and  especiallj^  that  of 
the  said  Gibson,  is  greatly  improved  and. benefited  b}^  said  grade; 
but  notwithstanding  the,  gross  injustice  and  great  burdens  im- 
posed upon  some  of  the  property  owners  on  the  line  of  said 
streets,  and  the  great  benefits  derived  by  other  of  said  property 
owners  on  the  line  thereof  by  reason  of_said  grade,  the  said  or- 
dinance and  the  said  charter  of  said  city  impose  like  burdens  on 
each,  irrespective  of  damage  or  benefit,  and  the  plaintiffs  here 
urge  to  the  court  that  the  provisions  of  said  charter  which  author- 
ized the  passage  of  said  ordinance,  and  impose  the  unequal  and 
unjust  burden  upon  them  and  others  similarly  situated,  are  inop- 
erative and  unconstitutional,  and  the  acts  and  proceedings  of  the 
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said  defendants  thereunder  are  void.  But  notwithstanding  the 
fact,  of  which  the  said  defendants  have  been  repeatedly  advised, 
the  said  defendants,  the  city  of  Omaha,  its  officers  and  agents, 
are  talcing  the  steps  pointed  out  by  said  charter  to  enforce  the 
payment  of  said  tax  and  assessment,  not  only  upon  the  said 
property  as  aforesaid,  but  they  have  authorized  a  warrant  to  be 
drawn  upon  the  treasury  of  said  city  to  pay  the  said  E.  F.  the 
sum  of  $3120.00,  under  and  by  the  terms  of  the  said  contract, 
out  of  the  general  fund  of  the  said  city  of  Omaha.  That  said 
St.  Mary's  avenue,  as  laid  out,  is  but  sixty-six  feet  in  width; 
that,  at  a  point  near  the  intersection  of  Seventeenth  street,  for 
a  distance  west  for  nearly  three  hundred  feet,  at  a  point  cov- 
ering the  entire  frontage  of  the  property  of  said  Rhodes,  said 
street  is  filled  to  such  a  height,  the  lower  edge  of  the  fill  only 
reaching  the  outside  of  the  street,  that  said  street  is  not,  on 
top,  more  than  30  feet  in  width.  That  at  no  point  on  the 
line  of  said  streets  west  of  the  property  of  the  plaintifi"  O'lSTeill, 
on  the  south  side  of  said  streets,  and  from  Seventeenth  street 
west  to  Twentieth  street,  on  the  north  side  of  said  streets,  is 
it  possible  for  the  property  owners  thereon  to  build  walks,  in 
consequence  of  the  fills  and  embankments  thereby  caused,  with- 
out first  erecting  frameworks  or  other  expensive  supports  for  the 
said  -walks;  while  on  other  parts  of  said  streets,  and  especially 
in  front  and  in  the  immediate  vicinity  of  the  property  6f  said 

councilman ,  the  said  street  is  brought  nicely  to  grade  the 

whole  width  thereof,  rendering  the  expense  for  sidewalks  prob- 
ably very  light.  That  most  of  the  plaintifiis  had ,  before  the  grading 
,of  said'street,  laid  sidewalks  in  front  of  arid  adjoining  their  said 
property,  which  have  been  destroyed  by  said  grading,  and  are 
obliged  by  the  terms  of  said  city  charter  to  build  and  maintain 
the  said  walks  in  conformity  to  said  grade.  That  said  contract 
between  said  parties  aforesaid  required  the  said  E.  F.  to  grade 
the  said  streets  to  the  full  width;  but  notwithstanding  said  re- 
quirements and  the  duty  of  said  city  to  enact  the  same,  he,  the 
said  E.  P.,  has  failed  and  neglects  to  so  grade  said  streets,  and. 
said  streets  are  not  fully  graded  as  required  by  the  law  in  that 
regard,  requiring  the  removaf,  as  well  as  filling,  large  quantities' 
of  earth,  in  many  instances  in  cutting  off  at  least  from  three  to 
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to  twelve  feet,  and  the  filling  of  earth  from  four  to  sixteen  feet, 
in  order  to  bring  said  streets  to  the  grade  as  established  by  said 
ordinance  and  said  specifications,  and  costing  at  least  the  sum  of 
from  $3000.00  to  |4000.00  to  complete  the  same,  but  the  said  city 
and  its  officers  have  accepted  the  said  grade  at  the  hands  of  the 
said  E.  F.  and  now  propose  paying  therefor  as  before  stated. 
That  none  of  the  injustice  and  inequality  of  the  said  tax  and  as- 
sessment, nor  the  unconstitutional  character  thereof,  appears 
upon  the  face  of  the  proceedings  under  which  the  tax  and  assess- 
ment is  attempted  to  be  levied  and  collected.  The  plaintifis 
further  urge  that  the  said  city,  its  officers  and  agents,  will,  un- 
less restrained  by  the  order  and  injunction  of  this  court,  proceed 
to  levy  arid  collect  such  special  assessment  upon  and  out  of  said 
property  of  plaintiffs  and  others  similarly  situated,  and  issue  to 
the  said  E.  F.  its  said  warrant  for  the  sum  of  $6240.00  payable 
by  the  treasurer  of  said  city,  one-half  out  of  the  general  fund  of 
said  city  and  one-half  out  of  th"e  special,  fund  derived  from  the 
payment  of  said  unequal  and  unjust  assessment  as  aforesaid, 
thereby  causing  plaintiffs  great  a,nd  irreparable  injury,  creating 
and  casting  a  cloud  upon  plaintiffs'  said  lots  and  lands  and 
others  similarly  situated,  causing  a  great  multiplicity  of  suits  and 
long  and  vexatious  litigation.' 

Wherefore,  etc. 

Bkiggs  &  Ambrose,  Attorneys. 

Wo.  311. 

To  Have  a  Tax  Deed  Declared  Void  for  Want  of  Authority  in  Treasurer  to  sell, 
and  to  permit  Plaintiff  to  Redeem. 

1.  The  plaintiff  complains  of  the  defendant  for  that  on  the 

day  of  March,  18...,  and  from  thence  hitherto,  the  plaintiff 

was  and  is  the  owner  of  the  following  described  real  estate,  viz.: 
{describe  land],  arid  that  plaintiff  during  all  that  time  was  a  bona 

fide  resident  of county,  IJfebraska,  and  was  possessed  of 

personal  property  therein  to  the  value  off 

2.  In  the  years  18...,  18...,  and  18...,  the  clerk  of  said  county 
made  out  the  tax  roll  for  each  of  said  years,  and  placed  thereon 

■  '■  '.  #     '  '  ~~~^^^~^^^^'^ ' 

"The  above  is  the  petition  in  Surford  v.  City  of  Omaha,  4  Neb.,  336.  The  subject  is 
not  free  from  difficulty  and  for  that  reason  I  have  given  the  entire  petition  omitting 
certain  names.    In  an  ordinary  case  it  can  be  condensed. 
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said  real  estate  of  plaintiff,  as  well  as  said  personal  property,  for 
taxation,  and  did  place  and  charge  against  said  parcels  of  real 
estate  for  each  of  said  years  taxes  as  follows : 

18...,  the  sum  of  $ , 

18...,  the  sum  of  $ ', 

18...,  the  sum  of  $ , 

and  charged  against  the  personal  property  of  plaintiff  for  each 
of  said  years  as  follows : 

18...,  the  sum  of  $ , 

18...,  the  sum  of  $ , 

18...,  the  sum  of  $: 

3.  On  the day  of »...,  18...,  the  treasm-er  of 

county,  without  authority  of  law,  and  without  having  published 
a  notice  of  the  sale  thereof  as  required  by  law,  proceeded  to  sell 
plaintiff's  said  real  estate  for  the  delinquent  taxes  for  the  years 

18...,  18...,  and  18...,  and  sold  the  same  to ,  for  the  sum 

of  $ ,  and  delivered  certificates  of  purchase  of  said  land  to 

the  aforesaid  purchaser. 

4.  Afterwards,  on  the day  of ,  18...,  one.... , 

then  treasurer  of  said  county,  upon  the  presentation  of  said  cer- 
tificates and  demand  by  said  ..,.,....,  purchaser,  issued  and  deliv- 
ered to, him  a  treasurer's  deed  for  said  land  under  said  pretended 
sales. 

5.  The  plaintiff  alleges  that  although  said  real  estate  was 
listed  by  the  plaintiff  in  his  own  name,  yet  said  treasurer  ad- 
vertised and  sold  the  same  as  non-resident  lands,  although  the 
plaintiff  was  residing  thereon  at  the  time  of  said  assessment 
and  sale,  and  said  ti-easurer  well  knew  at  the  time  of  said  ad- 
vertisement and  sale  that  said  lands  were  owned  and  listed  by 
the  plaintiff. 

6.  Said  treasurer  failed  and  neglected  to  demand  said  tax  of 
the  plaintiff  after  the  same  became  delinquent,  and  neglected  to 
collect  the  same  out  of  the  personal  prop'erty  of  the  plaintiff  as 
required  by  law,  although  the  plaintiff  had  sufficient  personal 
property  in  said  county  out  of  which  to  collect  the  same. 

7.  On  the day  of ,  18...,  the  plaintiff  tendered  to 

said  [tax  purchaser']  the  amount  paid  by  him  in  purchasing  said 
lands  with  12  per  cent  interest  thereon,  which  he  refused,  and 
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the  plaiutiff  now  offers  to  pay  the  taxes  justly  chargeable  against 
said  land  with  interest. at  twelve  per  cent. 

8.  The  plaintiff  therefore  prays  th'at  said  tax  'deeds  may  be 
set  aside  and  be  declared  null  and  void,  and 'that  plaintiff  may 
be  permitted  to  pay  his  lawful  taxes  with  twelve  per  cent  interest 
thereon,  and  that  the  cloud  cast  upon  plaintiff's  title  to  said  real 
estate  by  reason  of  said  deeds  may  be  removed,  and  such  other 
relief  as  is  just  and  equitable.'    . 

No.  312. 

To  Enjoin  the  Collection  of  Illegal  Taxes. 

The  said  plaintiff,  the  Union  Pacific  Railroad  Company,  comes 
and  'complains  of  the  defendants,  the  Board  of  County  Commis- 
sioners of  Buffalo  county,  and  for  cause  of  said  conlplaint  says : 

I.  The  said  plaintiff  is  a  corporation  duly  organized  under  an 
act  of  congress  of  the  United  -States,  and  that  said  plaintiff  now 
is  and  for  three  years  last  past  and  more  has  been  the  owner  of 
a  large  amount  of  property,  both  real  and  personal,  situated 
and  taxable  in  said  Buffalo  county,  and  that  it  brings  this  suit 
as  well  in  its  own  behalf  as  on  behalf  of  all  other  taxpayers 
similarly  situated  who  may  come  in  and  contribute  to  the  ex- 
pense of  this  suit. ' 

II.  The  county  of  Buffalo  aforesaid  is  a  duly  organized 
county  under  the  laws  of  the  state  of  l!^ebraska,  Simon  C.  Ayer 
aforesaid  is  the  county  clerk  therepf,  and  James  Van  Sickel  is 
the  duly  elected  and  qualified  treasurer  of  said  county. 

III.  The  board  of  county  commissioners  aforesaid  during  the 
years  of  1876  and  1877,  and  after  the  entire  levy  for  each  re- 
spective year  had  been  exhausted,  audited '  and  allowed  a  large 
number  of  accounts  or  claims  against  said  county,  chargeable 
against  the  various  funds  of  said  county,  amounting  to  the  sum 
of  $22,000.00,  and  the  county  clerk  of  said  co,unty  issued  his  cer- 
tificates of  such  auditing  and  allowance,  a  copy  of  one  of  which, 
except  in  date,  amount,  and  party  to  whom  issued,  is  hereto  an- 
nexed, marked  "Exhibit  A,"  and  made  a  part  hereof. 

IV.  Among  the  taxes  levied  July  7th,  a.d.  1878,  by  said  county 

'The  above  is  the  substance  of  the  petition  in  the  case  of  Pettit  v.  Black,  8  Neb.,  53. 
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commissi  oners  j  and  which  now  on  the  assessment  rolls  stand 
charged  for  this  year,  is  a  tax  designated  as  "  county  sinking 
fund  "  tax  of  five  mills  on  the  dollar  valuation  of  the  property  of 
said  county;  that  said  tax  was  levied  to  pay  the  audited  accounts 
or  certificates  aforesaid,  and  for  no  other  purpose. 

V.  On  the  2d  day  of  July,  a.d.  1878,  the  board  of  county 
commissioners  aforesaid  ordered  twenty-five  per  cent  of  said  cer- 
tificates or  audited  accounts  to  be  paid  by  warrants  drawn  on 
the  county  sinking  fund  of  the  county  aforesaid,  and  that  the 
same  be  paid  equally  to  all  holders  of  said  certificates  or  audited 
accounts,  except  such  as  have  been  allowed  for  rebate  of  taxes, 
and  the  said  county  clerk  was  ordered  to  draw  the  same.  ,A 
true  copy  of  said  order  is  hereunto  annexed,  marked  "Exhibit 
B,"  and  made  a  part  hereof. 

A  warrant  for  a  large  sum  was  then  drawn  upon  the  said 
county  sinking  fund  for  the  purposes  aforesaid,  but  what  exact 
amount  plaintiiF  has  not  been  able  to  ascertain  and  cannot  state, 
leaving  unexpended  in  said  fund  the  sum  of  $6035.23,  and  there 
is  now  on  hand  in  the  treasury  of  said  county  the  sum  of  three 
thousand  eight  hundred  and  forty-nine  dollars  and  forty-seven 
cents  in  said  fund. 

VI.  On  the  5th  day  of  May,  1879,  the  board  of  county  com- 
missioners aforesaid  ordered  said  clerk  to  draw  warrants  upon 
the  county  treasurer  of  said  county  for  all  moneys  in  the  county 
sinking  fund  of  said  county-  aforesaid  in  his  hands  for  payment 
pro-rata  on  all  outstanding  certificates  or  audited  accounts  afore- 
said against  Buffalo  county,  except  those  allowed  for  rebate  of 
taxes.  A  true  copy  of  said  order  is  hereunto  annexed,  marked 
"  Exhibit  C,"  and  made  a  part  hereof. 

The  county  clerk  aforesaid  has  not  drawn  the  warrants  as  di- 
rected, and  yet  the  order  now  stands  in  full  force  and  effect  upon 
the  records  of  said  county. 

YII.  There  now  stands  wrongfully  charged  on  the  tax  rolls  of 
said  Buffalo  county  and  against  the  property  of  said  plaintiff"  for 
the  county  sinking  fund  of  1878  aforesaid,  the  sum  of  $2'572.69, 
which  tax  is  now  due  and  payable. 

Plaintiff"  further  represents  that  unless  the  defendants  are  re- 
strained by  injunction  they  will  proceed  to  advertise  and  sell 


ii 
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said  real  estate  of  plaintiff's.  That  the  levy  of  taxes  for  the  year 
1878,  made  by  the  board  of  county  Commissioners  for  Buffalo 
county  for  state,  county,  school,  and  other  taxes,  was  as  follows: 

For  state   general   fund 4  mills 

■  "         "      sinking      "     1     " 

"         "      school"      " 1     " 

"         "     university  "     |  " 

county  general  " : 10     " 

"       sinking     "     5     " 

"     Kearney  special  "     15     " 

"      county  bridge    "     5     " 

"»       "        special    " ' 7    " 

all  of  which  were  charged  against  your  petitioner  and  other 
tax  payers  as  a  valid  and  just  tax  for  the  said  year  1878;  that 
your  petitioner  has  paid  all  of  said  taxes  so  charged  and  levied 
against  it  and  its  property' for  the  year  1878,  except  the  said  so- 
called  "  sinking  fund"  levy,  which  said  levy  petitioner  submits 
is  illegal  and  void,  and  ought  to  be  enjoined  and  cancelled  by 
the  court.  Plaintiff  therefore  prays  that  a' temporary  injunction 
may  be  granted  restraining  said  defendants  as  follows : 

1st.  That  Simon  C.  Ayer,  county  clerk  aforesaid,  be  restrained 
from  drawing  and  attesting,  and  the  chairman  of  said  boardof 
commissioners  from  signing  any  warrant  or  warrants  upon  the 
county  sinking  fund  of  said  county  for  the  year  1878  in  payment 
of  the  certificates  or  audited  accounts  aforesaid,  or  for  the  pay- 
ment of  any  outstanding  debts  of  the  county  whatever.    . 

2d.  That  said  board  of  county  commissioners  be  restrained 
from  ordering  drawn  or  signing  any  warrant  or  warrants  upon 
the  county  sinking  fund  for  1878  aforesaid,  in  payment  of  the 
certificates  or  audited  accounts  aforesaid  or  any  part  thereof;  or 
for  the  payment  of  any  outstanding  indebtedness  of  the  county 
whatever.  ' 

3d.  That  said  board  of  county  commissioners  be  restrained 
from  auditing  any  claim  against  said  county  or  from  issuing  cer- 
tificates for  the  same  after  the  levies  for  the  respective  years  have 
been  exhausted. 

4th.  That  James  Van  Sickel,  county  treasurer  of  said  Buffalo 
county,  be  restrained  from  paying  any  warrant  or  warrants  upon 


FORMS   OF   PETITIONS.  281 

the  sinking  fund  of  said  county  for  the  year  1878  aforesaid  that 
have  heretofore  been  or  may  hereafter  be  drawn  upon  said  sink- 
-  ing  fund  in  payment  of  the  certificates  or  audited  accounts  afore- 
said, or  in  payment  of  any  outstanding  indebtedness  of  said 
county  whatever,  except  it  be  in  payment  of  bonded  indebted- 
ness of  said  county  or  the  interest  of  the  same. 

5th.  That  James  Yan  Sickel,  treasurer  as  aforesaid,  be  en- 
joined from  collecting  the  county  sinking  fund  tax  for  the  year 
1878  aforesaid  or  any  part  thereof,  and  that  upon  the  final  hear- 
ing of  this  cause  it  may  be  adjudged  and  decreed  that  the  tem- 
porary injunction  granted  in  this  case  may  be  made  perpetual, 
that  said  county  sinking  fund  tax  be  declared  illegal  and  void, 
and  for  such  other  and  further  relief  as  equity  may  require.' 

A.  J.  POPPLETON, 

Attorney  for  Plaintiff. 

No.  313. 

To  Enjoin  a  Railway  Company  from  Using  the  Right  of  Way  Condemned  by  its 
Assignor  where  the  Damages  have  Not  been  Paid. 

1.  The  plaintiff'  complains  of  the  defendant  for  that  at  the 
time  hereinafter  mentioned  the  plaintiff  was  and  now  is  the 
owner  in  fee  of  the  following  described  real  estate,  viz. :  [describe 
premises']. 

2.  On  or  about  the day  of ,18...,  the  B.  and  S.  "W". 

R.  E.  Co.,  a  corporation  duly  organized  under  the  laws  of  the 

state  for  the  purpose  of  constructing  a  railroad  from to 

,  located  its  line- over  said  land,  and  appropriated  for  said 

railroad  the  right  of  way  through  and  over  said  land,  without 
the  consent  of  plaintiff,  the  damages  assessed  by  the  commis-  _ 
sioners  being  the  sum  of  $ 

3.  The  plaintiff  appealed  to  the  district  court  from  the  assess- 
ment of  damages  by  said  commissioners,  and  recovered  a  judg- 
ment for  said  right  of  way  against  said  B.  &  S.  W.  E.  R.  Co..  for 
the  sum  of  $ and  costs  of  suit,  which  judgment  still  re- 
mains in  full  force  and  is  unpaid. 

4.  The  B.  &  S.  W.  R.  R.  Co.  did  not  deposit  the  amount  of 

'  The  above  is  the  petition  in  the  case  of  the  U.  P.  B.  B.  Go.  v.  Buffalo  County,  9  Neh., 
449. 
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damages  allowed  plaintiff  for  said  right  of  way  by  said  com- 
missioners, or  any  Other  sum  in  the  probate  court  of 

county  or  elsewhere,  nor  did  they  pay  or  offer  to  pay  said  judg- 
ment. 

5.  On  or  about  the day  of ,  18...,  said  B.  &  S.  W. 

~R.  E.  Co.  sold  and  assigned  all  its  right,  title,  and  interest  in 
said  railroad  and  right  of  way  to  the  defendant,  and  said  de- 
fendant thereupon  completed  said  railroad  through  and  over 
said  land  of  plaintiff,  and  has  ever  since  operated  the  same 
across  said  land. 

6.  On  the  day  of ,  18...,  the  plaintiff  demanded 

payment  of  said  judgment  for  damages  for  said  right  of  way 
from  the  defendant,  but  said  defendant  refused  to  pay  the  same 
or  any  part  thereof.  ., ,  < 

No  part  thereof  has  been  paid  or  deposited,  and  there  is  now 
due  thereon  to  the  plaintiff  the  sum  of  $. 

The  plaintiff  therefore  prays  that  said  railroad,  com- 
pany be  perpetually  enjoined  from  using  the  right  of  way  over 
the  aforesaid  lands  or  operating  their  railroad  over  the  same, 
unless  they  pay  said  judgment  with  interest  and  .costs,  and  for 
such  other  relief  as  is  jiist  and  equitable.' 

No.  314. 

To  Restrain  Infringement  of  Trade  Mark,  and  for  Damages.  '    ' 

1.  The  plaintiff  complains  of  the  defendant  for  that  the  plain- 
tiff is,  and  ever  since  the day  of ,  18...,  has  been, 

the  manufacturer  of  an  article  known  as  \(jive  name],  which  he- 
has  sold  [in  bottles,  packages,  etc.'],  properly  labeled  with  the  fol- 
lowing device  and  trade  niark  adopted  by  the  plaintiff'  in  the 
year  18 ,  viz.: 

\_C'of>y  label] 

2.  By  reason  of  the  experience  and  care  of  the.  plaintiff  in 
said  business  and  the  excellence  of  said  article,  it  had  acquired 
a  wide  reputation  as  a  useful  article,  and  had  an  extensive  sale^ 
from  which  the  plaintiff  realized  large  profits. 

3.  Such  article  is  known  to  the   public  and  to  buyers  and 

■  The  above  is  the  substance  of  the  petition  in  the  case  of  Bay  v.  A.  &  N.  B:  B.,  i 
Neb.,  439,  following  0.  &  N.  W.  B.  B.  v.  Mcnk,  Id.,  21. 
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coiiBtimers  thereof  as  ..i.i....j  ahcl  by  the  aforesaid  device  and 
trade  mark  of  plaintiff. 

4.  The  defendant,  well  knowing  of  the  existence  of  said 
trade  mark  and  of  plaintiff's  rights  therein,  but  wilfully  disre- 
^rding  the  same,  in  the  year  18...  wrongfully  and  unlawfully 

prepared,  offered  for  sale,  and  now  offers  for  sale  at and 

other  places  an  imitation  of  the  plaintiff''s  article,  which  he  has 
put  up  in  similar  packages,  and  labeled  with  a  similar  label,  of 
which  the  following  is  a  copy : 

\_Copy  label.'] 

5.  Said  imitations  and  counterfeits  are  well  calculated  to 
mislead  and  deceive  purchasers  of  the  plaintiff's  article  and  the 
public,  and  do  deceive  and  induce  many  of  them  to  purchase 
said  article  sold  by  the  defendant,  in  the  supposition  that  it  is 
the  article  prepared  and  sold  by  the  plaintiff,  thereby  greatly 
diminishing  plaintiff's  said  business  and  profits. 

6.  The  said  imitation  of  plaintiff's  said  article,  prepared  and 
sold  by  the  defendant,  is  a  greatly  inferior  article  to  that  of  plain- 
tiff, by  reason  whereof  the  reputation  of  said  article  of  plain- 
tiff' has  been  greatly  injured,  to  the  damage  of  plaintiff. 

7.  The  plaintiff  has  sustained  damages  by  reason  of  said 
wrongful  acts  of  the  defendant  in  the  sum  of  f 

The  plaintiff  therefore  prays  that  said  defendant,  his  agents, 
and  servants,  may  be  enjoined  from  preparing,  selling,  or  offer- 
ing for  sale  such  imitation  of  plaintiff's  article,  or  any  imitation 
of  the  same,  or  any  imitation  of  the  label  and  trade  mark  of  the 
plaintiff,  and  for  his  said  damages  and  costs. 

BTo.  315. 

To  Enjoin  Late  Partner  from  Continuing  Business  after  Dissolution  of 

Partnership. 

1.  The  plaintiff  complains  of  the  defendant  for  that  on  the 

day  of ,  18...,  thejplaintiff  and  defendant  executed 

under  their  hands  articles  of  co-partnership,  and  thereby  entered 
into  partnership  for  the  purpose  of  carrying  on  the  business  of 
,,at  No street,  in  the  city  of 

2.  Said  partnership  continued  until  the  day  of ^ 

18... s  when  it  was  dissolved  by  mutual  consent. 
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3.  By  said  articles  of  co-partnership  it  was  expressly  stipu- 
lated and  agreed  that  in  case  of  a  dissolution  of  the  firm  neither 
of  the  partners  should  continue  or  carry  on  business  in  the  store 
occupied  by  the  firm  unless  by  consent  of  the  other. 

4.  Said  defendant,  in  violation  of  said  agreement,  has  rented 
the  store  occupied  by  the  late  firm,  and  is  about  to  carry  on  said 
business  therein  without  the  consent  and  against  the  objections 
of  plaintiff. 

5.  The  plaintiff  has  duly  performed  all  the  conditions  of  said 
agreertient  on  his  part,  and  is  endeavoring  to  carry  on  said  busi- 
ness at  ITo street,  in  said  city,  but  by  reason  of  the  afore- 
said wrongful  acts  of  the  defendant  is  unable  to  do  so  because 
[state  particularly  the  injury  threatened  or  sustained'].  The  acts 
complained  of  are  a  continuing  injury  to  plaintiff's  business, 
and  cannot  be  fully  compensated  in  damages. 

The  plaintiff  therefore  prays  that  the  defendant  and  his  agents 
may  be  restrained  from  carrying  on  said  business  in  the  store 
formerly  occupied  by  said  firm,  or  from  advertising  or  announc- 
ing that  such  is  his  place  of  business,  and  for  such  other  relief 
as  is  just  and  equitable. 

No.  316. 

By  Purchaser  of  Physician's  Good-will,  to  Enjoin  him  from  Continuing  the 

Practice. 

1.  The  plaintiff  complains  of  the  defendant  for  that  on  the 

day  of ,18...,  the  plaintiff  and  defendant  both  were 

practicing  physicians  and  surgeons,  said  defendant  practicing  in 
county  and  vicinity. 

2.  On  said  day  the  defendant,  in  consideration  that  the  plain- 
tiff would  purchase  from  him  his  drug  store  and  the  good-will  of 

his  practice  and  business  for  the  sum  of  | ,  agreed  with  the 

plaintiff  that  he  would  immediately  cease  to  practice  medicine 
or  do  business  in  said  county. 

3.  The  plaintiff  thereupon  purchase^  said  drug  store  and  the 
good-will  of  said  practice  and  business  upon  the  terms  and  con- 
ditions aforesaid,  and  paid  therefor  to  the  defendant  the  sum  of 


4.     The  plaintiff  then  commenced  the  practice  of  a  physician 
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and  surgeon  in  said  county,  and  still  continues  said  practice 
therein. 

5.  The  defendant,  in  violation  of  his  said  agreement,  did  on 
the day  of ,  18...,  commence  again  to  practice  as  a  physi- 
cian and  surgeon  in  said  county,  and  has  ever  since  continued  to 
practice  as  such  therein,  to  the  great  damage  of  the  plaintiiF. 

6.  The  plaintiff  has  duly  performed  all  the  conditions  of  said 
agreement  on  his  part. 

The  plaintiff  therefore  prays  for  a  temporary  order  of  injunc- 
tion restraining  the  defendant  from  practicing  as  a  physician 
and  surgeon  in  said  county  until  the  final  hearing  of  -the  cause, 
and  that  on  the  final  hearing  of  the  cause  said  injunction  may 
be  made  perpetual,  and  that  an  account  may  be  taken  of  the 
damages  sustained  by  plaintiff  by  reason  of  the  violation  of  said, 
agreement  by  the  defendant,  and  judgment  rendered  in  his  favor 
for  that  amount,  and  for  such  other  relief  as  is  just  and  equitable. 

No.  317. 

To  Restrain  Waste  and  for  Damages. 

1.  The  plaintiff  complains  of  the  defendant  for  that  on  the 

day  of ,  18...,  the  plaintiff  was  and  still  is  the  owner 

in  fee  of  the  following  described  lands,  viz.:  [describe  lands]. 

2.  On  said  day  the  plaintiff  and  defendant  made  a  lease  in 
writing  under  their  hands,  by  which   the  plaintiff"  leased  said 

premises  to  the  defendant 'for  a  term  of years,  at  a  yearly 

rent  of  $ 

3.  Said  lease  contained  a  covenant,  of  which  the  following  is 
a  copy:  ^ 

[  Copy  covenant  against  ivaste.] 

4.  On  the day  of ,  18...,  said  defendant  entered 

into  possession  of  said  premises  under  said  lease,  and  is  still  in 
possession  thereof  as  tenant  of  plaintiff. 

5.  On  or  about  the day  of ,  18...,  the  defendant 

wrongfully  cut  down  twenty  large  apple  trees  and  ten  large  wal- 
nut trees  on  said  premises  belonging  to  plaintiff,  and  has  other- 
wise greatly  injured  the  same,  to  the  damage  of  the  plaintiff  in 
the  sum  of  $ 

6.  The  defendant  threatens  and  is  about  to  [state  what  partic- 
ular acts  of  waste  are  about  to  be  committed^. 
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■  The  plaintiff  therefore  prays  for  a  temporary  order  of  injunc- 
tion restraining  the  defendant  from  [state  acts  to  be  enjoined']  nntil 
the  final  hearing  of  the  case,  and  that  upon  such  final  hearing 
said  injunction  may  be  made  perpetual,  and  that  the  plaintiff  re- 
cover from  the  defendant  the  sum  of  | ,  his  damages  in  the 

prenaises,  and  for  such  other  relief  as  is  just  and  equitable. 

BTo.  318. 

To  Restrain  a  Nuisance  by  Noise. 

1.  The  plaintiff  complains  of  the  defen<lant  for  that  on  the 
day  of ,  18...,  the  plaintiff  purchased  the  dwelling- 
house  known  as street,  in  the  city  of ,  and  since 

that  time  has  resided  and  still  resides  therein.    ' 

2.  In  the  year  18 . . .  the  defendant  purchased  lot ,  in  block 

,  in  said  city,  adjoining  the  residence  of  plaintiff,  and  erect- 
ed thereon  an  iron  foundry  and  put  a  steam  trip-hammer  therein, 
which  he  has  used  and  still  uses  constantly  duHng  the  day  time 
for  the  purpose  of  hammering  iron. 

3.  Said  trip-hammer  makes  so  loud  a  noise  while  being  op- 
erated that  it  is  impossible  to  hear  ordinary  conversation  in 
plaintiff's  house,  and  therebj^  causes  great  inconvenience  and 
discomfort  to  plaintiff  -and  his  family. 

4.  On  the day  of ,  18...,  the  plaintiff  notified  the 

defendant  that  the  noise  arising  fyoni  the  use  of  said  trip-ham- 
mer was  so  great  as  to  cause  plainttff  and  his  family  great  in- 
convenience and  discomfort,  and  requested  him  to  discontinue 
the  use  of  the  same,  which  he  refused  to  do. 

The  jplaintiff  therefore  prays  for  a  temporary  order  of  injunc- 
tion restraining  said  defendant  from  using  said  trip-hammer  in 
said  foundry  until  the  final  hearing  of  the  case,  and  that  on  such 
final  hearing  said  injunction  may  be  made  perpetual,  and  for 
fiuch  other  relief  as  is  just  and  equitable. 

TSo.  319. 

To  Restrain  Nusiance  hy  Maintenance  of  a  Slaughter-house. 

1.  [As  in  preceding  form.'] 

2.  In  the  j'ear  18...  the  defendant  purchased  lot  ...,  in  block 
...,  in  said  city,  adjoining  the  residence  of  plaintiff,  and  erected 
thereon  a  slaughter-house,  and  from  that  time  until  the  present 
has  caused  cattle,  sheep,  and  swine  to  be  brought  and  killed  there. 
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3.  A  stench  arises  from  said  slaughter-house  by  reason  of  the 
animals  killed  therein  and  the  blood  and  ofl'al  therefrom,  which 
is  so  oftensive  as  to  render  said  dwelling-house  of  plaintiff  unin- 
habitable. 

The  plain tift  therefore  prays,  etc. 

No.  320. 

For  the  Re-delivery  of  Goods  Left  in  Pledge,  and  for  an  Injunction. 

1.  The  plaintiff  complains  of  the  defendant  for  that  on  the 

day  of .,  18...,  said  defendant  loaned  to  the  plaintiff 

the  sum  of  $500,  jDayable  in  six  months,  with  interest  thereon. 

2.  To  secure  the  payment  of  said  sum  the  plaintiff  deposited 
with  the  defendant  one  piano  forte  of  the  value  of  |500,  and  a 
gold  watch  of  the  value  of  $200,  and  made  and  delivered  to 
him  an  absolute  bill  of  sale  of  said  property. 

3.  At  the  time  of  making  said  deposit  and  bill  of  sale  it  was 
agreed  between  the  plaintiff'  and  defendant  that  they  were  mere- 
ly to  secure  the  payment  of  said  loan  with  interest. 

4.  On  the day  of ,18...,  the  plaintiff  tendered  to 

said  defendant  the  sum  of  $525,  being  the  amount  of  principal 
and  interest  due  on  said  loan,  and  requested  the  re-delivery  of 
said  property,  which  was  refused. 

5.  The  defendant  threatens  and  is  about  to  sell  said  property, 
claiming  that  he  is  the  owner  thereof  under  said  bill  of  sale,  and 
refuses  to  deliver  the  same  to  plaintiff. 

6.  The  plaintiff  has  been  at  all  times  since  said  tender,  and 
now  is,  ready  to  pay  said  sum  of  $500,  with  interest  thereon,  and 
now  brings  the  money  into  court  to  abide  its  order  in  the  premises. 

The  plaintiff  therefore  prays  that  said  defendant  may  be  en- 
joined from  selling  or  disposing  of  said  property,  and  that  the 
same  may  be  re-delivered  to  plaintiff  upon  his  paying  the  amount 
of  said  loan  and  interest,  and  for  such  other  relief  as  is  just  and 
equitable. 

■No.  321. 
To  Prevent  Threatened  Injury  to  Personal  Property,  and  for  its  Restoration. 

.    1.     The  plaintiff  complains  of  the  defendant  for  that  on  the 

day  of. ,  18...,  he  was  and  now  is  the  owner  of  the 

following   described  personal   property  {describe  property']  \_state 
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facts  showing  that  the  property  is  of  stick  a  character  that  it  cannot  be 
replaced  by  money,  such  as  a  vahiable  painting,  of  which  no  duplicate 
exists,  etc.'] 

2.  On  the day  of ,  18...,  the  defendant,  being  en- 
gaged in  the  business  of ,  and  being  possessed  of  a  fire- 
proof vault,  the  plaintiff  deposited  said  . . . ; with  the  defend- 
ant for  safe  keeping  in  said  vault,  the  defendant  promising  to  re- 
turn the  same  to  plaintiff  on  demand. 

3.  On  the day  of ,  18...,  the  plaintiff  demanded 

said of  defendant,   and    offered  to    pay   all   reasonable 

charges  for  taking  care  of  the  same,  but  the  defendant  then  re- 
fused and  still  refuses  to  deliver  the  same  to  plaintiff. 

4.  Said  defendant  threatens  and  is  about  to  dispose  of  said 
unless  restrained  by  the  order  of  the  court. 

5.  Said. is  of  the  value  of  $ ,  but  pecuniary  dam- 
ages will  be  no  adequate  compensation  to  plaintiff  for  the  loss 
of  the  same. 

The  plaintiff  therefore  prays  for  an  order  of  injunction  re- 
straining the  defendant  from  disposing  of  said ,  and  that 

he  be  required  to  return  the  same  to  plaintiff,  and  for  such  other 
relief  as  is  just  and  equitable. 

No.  322. 

Interpleader. 

1.  The  plaintiff  complains  of  the  defendant  for  that  on  the 

day  of ,18...,  one  John  Williams  deposited  with  the 

plaintiff  a  United  States  ...  per  cent  coupon  bond  ISo ,  pay- 
able to  bearer  on  the  day  of ,  19... 

2.  On  the  day  of ,  18...,  the  defendant,  Henry 

Parker,  informed  the  plaintiff  that  he  was  the  owner  thereof,  un- 
der an  assignment  of  said  Williams,  and  demanded  possession  of 
the  same  from  plaintiff". 

3.  At  the  same  time  the  defendant,  William  Jones,  informed 
the  plaintiff  that  he  was  the  owner  of  said  bond  under  an  assign- 
meiat  from  said  Williams,  and  demanded  said  bond  from  plain- 
tiff'. 

4.  The  plaintiff  has  no  interest  in  said  bond  and  is  ready  to 
deliver  the  same  to  the  person'entitled  thereto,  but  he  is  entirely 
ignorant  of  the  rights  of  the  respective  parties  therein. 
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5.  Each  of  said  defendants  is  threatening  and  is  about  to 
sue  the  plaintiff  to  recover  said  bond,  and  will  do  so  unless  re- 
strained by  the  order  of  the  court. 

6.  This  action  is  not  brought  at  the  instance  of  or  in  collu- 
sion with  either  of  said  defendants. 

The  plaintiff  therefore  prays  that  said  defendants  may  be  en- 
joined from  instituting  proceedings  against  the  plaintiff  to  re- 
cover said  bond,  and  that  they  may  be  required  to  interplead  to- 
gether for  the  purpose  of  determining  their  respective  claims  to 
the  same,  and  that  upon  delivering  'the  said  bond  to  the  party 
adjudged  by  the  court  to  be  entitled  to  the  sam'e,  the  plaintiff 
may  be  discharged  from  all  liability  therein  to  any  of  said  de- 
fendants. 

No.  323.     ' 

Judgment  Creditor  v.  Judgment  Debtor  and  Fraudulent  Grantee. 

1.  The  plaintiff  complains  of  the  defendant  for  that  the  plain- 
tiff", at  the  ,  18...,  term  of  the  district  court  of 

county,  recovered  a  judgment  against  C.  D.,  defendant,  for  the 
sum  of  $ ,  which  judgment  still  remains  in  full  force  and  is  un- 
satisfied. 

2.  On  the day  of ,  18...,  the  plaintiff  caused  an  ex- 
ecution to  be  issued  out  of  said  court  against  the  property  of  said 

C.  D.,  which  execution,  on  the day  of ,  18'...,  was  by 

the  sheriff  of  said  county  returned  wholly  unsatisfied,  and  there 
is  now  due  to  the  plaintiff  on  said  judgment  the  sum  of  $ 

3.  The  said  defendant  C.  D.  is  wholly  insolvent  and  has  no 
property  whatever  liable  to  execution  to  satisfy  the  same. 

4.  On  the  day  of ,  18...,  said  C.  J),  conveyed  the 

following  described  premises,  viz.:  [^describe premises'],  to  Gr.  H., 
defendant,  without  consideration  and  for  the  purpose  of  hinder- 
ing and  defrauding  the  plaintiff  and  other  creditors  of  said  C.  D., 
as  said  G.  H.  then  well  knew. 

The  plaintiff  therefore  prays  that  the  deed  of  conveyance  from 
0.  D.  to  Gr.  H.  may  be  declared  null  and  void,  and  that  said 
premises  may  be  ordered  sold  as  required  by  law,  and  the  pro- 
ceeds thereof  applied  to  the  payment  of  plaintiff's  judgment,  and 
for  such  other  relief  as  is  just  and  equitable. 
19 
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No.  324, 

Upon  the  Judgment  of  a  Justice  of  the  Peace. 

1.  [J.S  in  preceding  form,  changing  it  to  conform  to  the  facts.'] 

2.  On  the day  of ,  18...,  a  transcript  of  said  judg- 
ment was  duly  filed  and  docketed  in  the  office  of  the  clerk  of  the 
district  court  of county. 

[  Continue  as  in  preceding  form.'] 

No.  325. 

Against  Judgment  Debtor  and  One  to  whom,  He  Fraudulently  Confessed  Judgment 
to  Set  Aside  Judgment  and  Sale  Thereunder. 

1,  2,  and  3.     [As  in  No.  323.] 

4.  On  the day  of ,  18...,  before  the  entry  of  plain- 
tiff's judgment,  but  after  the  indebtedness  upon  which  it  was 
rendered  had  accrued,  said  defendant  C.  D.  authorized  two  judg- 
ments for  $500  each  to  be  entered  against  him  by  confession  in 

the  county  court  of county,  in  favor  of  G.  H.,  defendant, 

upon  a  pretended  indebtedness  for  money  alleged  to  have  been 
loaned  by  G.  H.  to  CD. 

,5.  On  the  ......  day  of ,  18...,  transcripts  of  said  judg- 
ments were  duly  filed  and  docketed  in  the  office  of  the  clerk  of 
the  district  court  of  said  county. 

6.  On  the day  of ,  18...,  executions  were  duly  is- 
sued out  of  the  said  district  court  on  said  judgments,  which,  for 
want  of  goods  and  chattels  of  said  0.  D.  whereon  1:0  levy,  were 
duly  levied  upon  the  following  described  real  estate  belonging  to 
said  C.  D.,  viz.:  [describe  premises],  which  were  sold  to  said  G.  H. 

for  the  sum  of  $ ,  and  that  amount  thereof  credited  on  said 

judgments. 

7.  Said  sale  was  afterwards  reported  to  said  court,  and  the 
same  was  confirmed,  and  a  deed  therefor  made  to  said  G.  H. 

8.  Said  judgments  were  fraudulently  confessed  by  said  defend- 
ant C.  D.  to  said  G.  H.,  for  the  sole  purpose  on  the  part  of  both 
of  covering  up  the  property  of  said  G."  D.  and  defrauding  the 
plaintiff.  Said  0.  D.  was  not  indebted  to  G.  H.  in  any  sum  what- 
ever at  the  time  of  the  confession  of  said  judgments,  and  there 
was  no  consideration  whatever  for  the  same. 
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The  plaintiff  therefore  prays  that  said  judgments  may  be  de- 
.  clared  fraudulent  and  void  as  to  creditors,  and  that  a  receiver 
may  be  appointed  by  the  court,  to  whom  said  defendants  shall 
be  directed  to  convey  said  real  estate,  and  who  shall  be  directed 
to  sell  the  same  and  apply  the  proceeds,  or  so  much  thereof  as 
may  be  necessary,  to  the  payment  of  the  plaintiff's  judgment, 
and  for  such  other  relief  as  is  Just  and  equitable. 

No.  326., 

Against  Debtor  to  Reach  Money  Due  Him  from  Third  Persons. 

1.  The  plaintiff  complains  of  the  defendant  for  that  at  the 
,  1878,  term  of  the  district  court  of county  the  plain- 
tiff recovered  a  judgment  against  the  defendant  for  the  sum  of 
$ which  is  still  in  full  force. 

2.  On  the day  of.; ,  18...,  an  execution  was  duly 

issued  on  said  judgment  and  delivered  to  the  sheriff  of  said 

county,  who,  on  the day  of ,  18...,  returned  the  same 

wholly  unsatisfied. 

•3.  After  said  indebtedness  of  defendant  to  plaintiff  liad  been 
incurred,  and  on  or  about  the day  of ,  18...,  the  de- 
fendant engaged  in  mercantile  business  in  the  city  of , 

and,  as  plaintiff  is  informed  and  believes,  has  at  this  time  debts 

from  solvent  debtors  due  him  to  about  the  amount  of  $ , 

evidenced  by  charges  on  his  books  of  original  entries,  which  he 
refuses  to  produce,  and  the  plaintiff  is  therefore  unable  to  specify 
more  particularly  the  amounts  of  said  indebtedness  and  the 
names  of  the  persons  from  whom  the  same  is  due. 

4.  There  is  due  from  said  defendant  on  said  judgment  the 
sum  of  $ ,  and  he  has  no  property  subject  to  execution. 

The  plaintiff  therefore  prays  that  said  defendant  be  required  to 
produce  said  books  of  original  entries,  and  that  a  receiver  may  be 
appointed  to  receive  the  same  and  the  effects  of  said  defendant, 
and  that  said  defendant  be  enjoined  froma  selling  or  assigning 
any  portion  thereof,  and  that  said  receiver  collect  said  accounts 
and  apply  so  much  of  the  proceeds  as  may  be  necessary  to  the 
payment  of  said  judgment  and  costs,  and  for  such  other  relief  as 
justice  and  equity  may  require. 
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Wo.  327. 

To  Set  Aside  a  Transfer  from  a  Debtor  to  a  Third  Person  for  Note  of  Third 

Person. 

1  and  2.     [^As  in  preceding  form.'].  ' 

3.  On  the day  of ,  18...,  said  \^judgment  debtor']  was 

engaged  in  selling  lumber  at ,  and  was  possessed  of  about 

feet  of  lumber  of  all  kinds,  of  the  value  of  about  $ , 

but  was  and  is  insolvent  and  unable  to  pay  his  creditors  in  full. 

4.  On  said  day  said  [judgment  debtor],  for  the  purpose  of  de- 
frauding his  creditors,  made  a  pretended  sale  of  said  lumber  to 
E.  F.,  taking  his  promissory  notes  therefor,  said  E.  E.  well 
knowing  that  the  object  of  said  [judgment  debtor]  in  selling  said 
property  was  to  hinder,  delay,  and  defraud  his  creditors. 

5.  Said  E.  E.  is  wholly  insolvent  and  has  no  means  with 
which  to  pay  said  notes,  except  such  as  he  may  derive  from  the 
sale  of  said  lumber. 

6.  Said  judgment  remains  wholly  unpaid,  and  there  is  due 
thereon  from  the  [judgment  debtor]  to  the  plaintiff  the  sum  of 


7.     The  property  so  assigned  to  said is  of  the  value  of 

about  I 

The  plaintiff  therefore  prays  that  said  assignment  and  transfer 
of  said  lumber  to  E.  E.  may  be  declared  fraudulent  and  void  as 
against  the  plaintiff,  that  a  receiver  may  be  appointed  to  take 
charge  of  said  lumber  and  sell  the  same,  and  out  of  the  pro- 
ceeds thereof  pay  said  judgment  and  costs,  and  that  until  the 
final  hearing  in  this  cause  said  defendants,  and  each  of  them,  be 
enjoined  from  selling  or  disposing  of  said  lumber,  or  any  part 
thereof,  and  for  such  other  relief  as  justice  and  equity  may  re- 
quire. 

Uo.  328. 

Against  Judgment  Debtor,  his  Assignee:,  and  a  Pretended  Creditor  to  Set  Aside' an 

Assignment. 

1  and  2.     [As  in  Wo.  '3S6.] 

3.     On  the day  of ,  18...,  and  after  the  recovery  of 

said  judgment,  the  defendant  [judgnient  debtor]  assigned  all  his 

property,  of  about  the  value  of  | ,  to  C.  D.,  in  trust  for  the 

payment  of  his  debts. 
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4.  Said  [judgment  debtor]  is  not  indebted  to  E.  F.,  one  of  the 
creditors  mentioned  in  said  assignment,  in  any  sum  whatever, 

and  his  claim  for  the  sum  of  $ is  fictitious,  and  is  inserted 

merely  for  the  purpose  of  enabling  the  [^judgment  debtor]  to  re- 
tain a  large  portion  of  the  proceeds  of  the  sale  of  .said  property. 

5.  The  whole  amount  of  bona  fide  claims  against  said  [^judg- 
ment debtor]  amount  to  about  the  sum  of  $ 

6.  Said  assignee  had  full  knowledge  of  the  fraudulent  char- 
acter of  said  assignment  at  the  time  he  accepted  said  trust,  and 
has  collected  money  and  other  property  from  the  assets  of  said 
assignor,  of  the  value  of  % 

7.  Said  [judgment  debtor],  has  no  other  property  than  that 
included  in  said  assignment,  and  the  same  was  made  by  the  de- 
fendant [judgment  debtor]  with  the  intent  to  hinder,  delay,  and 
defraud  creditors,  and  he  still  retains  possession  of  said  property 
under  a  pretence  that  he  is  the  agent  of  said  C.  D. 

8.  I^o  part  of  said  judgment  has  been  paid,  and  there  is  due 
thereon  from  the  defendant  to  the  plaintiff  the  sum  of  $ 

The  plaintiff  therefore  prays  that  said  assignment  may  be  de- 
clared fraudulent  and  void,  and  that  said  defendants  may  be  re- 
quired to  account  for  all  of  said  property  received  by  them,  and 
that  a  receiver  may  be  appointed  to  take  possession  and  dispose 
of  said  property  and  apply  the  proceeds  thereof,  or  so  much 
as  may  be  necessary,  to  the  payment  of  plaintiff's  judgment,  and 
for  such  other  relief  as  justice  and  equity  may  require. 

TSo.  329. 

By  Creditor  v.  Executrix  of  Deceased  Debtor. 

1.  The  plaintiff  complains  of  the  defendant  for  that  one  C. 

D.  in  his  life-time  was  indebted  to  plaintiff  in  the  sum  of  | 

for  and  on  account  of  [state  nature  of  indebtedness],  which  sum 
still  remains  due  and  unpaid. 

2.  On  the day  of ,  18...,  said  C.  D.  departed  this 

life,  having  first  duly  made  and  published  his  last  will  and  testa- 
ment in  writing,  bearing  date  the day  of ,  18...,  and 

thereby  gave  and  bequeathed  all  his  estate  and  effects  to  his 
wife,  E.  D.,  and  appointed  her  executrix  of  said  last  will  and 
testament,  and  especially  providing  that  she  should  not  be  re- 
quired to  give  bond  with  security  as  such  executrix. 
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3.  On  the day  of ,  18...,  said  will  was  duly  admit- 
ted to  probate  in  the  county  court  of county,  and  letters 

testamentary  were  thereupon  granted  by  said  court '  to  said  B. 
D.J  without  requiring  her  to  give  bond  with  security  as  required 
by  law,  and  she  thereupon  took  upon  herself  the  burden  of  the  ■ 
execution  thereof. 

4.  On  the day  of ,  18...,  the  plaintiff  duly  filed 

his  account  in  the  county  court  of county,  and  the  same 

was  then  duly  allowed  to  the  amount  of  f against  said  es- 
tate of  C.  T>.,  deceased,  as  a  debt  of  the  second  class,  no  appeal 
being  taken  by  either  party. 

5.  Immediately  after  said  will  was  admitted  to  probate  and 
the  issuing  of  said  letters  testamentary,  said  E.  D.  took-  posses- ' 
sion  of  the  estate  and  effects  of  said  testator,  of  the  value  of 

$ ,  and  has  converted  the  same  to  her  own  use,  although 

much  more  than  sufficient  to.  satisfy  all  demands  against  said  es- 
tate, and  refuses  to  pay  the  plaintiff  said  claim,  or  to  apply  the 
effects  of  said  estate  to  the  payment  of  said  debt. 

6.  ^o   part  thereof  has  been  paid,  and   there  is  now   due 

thereon  from  said  estate  to  the  plaintiff  the  sum  of  $ ,  with 

interest  from  the day  of ,  18... 

[^JPrayer.'] 

No.  330. 

By  Partner  v.  Co-pariner,  Praying  for  Dissolution  of  Co-partnership  on  account 
of  Defendant's  Misappropriation  of  Funds. 

1.  The  plaintiff  complains  of  the  defendant  for  that  on  or 

about  the  , day  of ,18...,  the  plaintiff  entered  into  an 

agreement  in  writing  with  said  defendant  to  form  a  partnership 

with  him  in  the  business  of ,  the  terms  of  said  agreement 

being  in  substance  as  follows:  [state  substance  of  agreement.'] 

2.  The  plaintiff  and  defendant  then  entered  upon  and  have 
since  carried  on  said  co-partnership  business  under  said  agreement. 

3.  During  the  existence  of  said'  partnership  the  defendant 
has  from  time  to  time  applied  to  his  own  use  large  sums  of 
money  belonging  to  the  business  of  said'  firm,  greatly  in  excess 
of  the  amount  to  which  he  was  entitled,  and  has  concealed  the 
same  from  the  plaintiff. 

4.  On  or  about  the day  of ,  18...,  the  plaintiff  dis- 
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covered  that  the  defendant  was  indebted  to  said  firm  to  a  large 
amount  by  reason  of  his  misapplication  of  the  partnership 
moneys  to  his  own  use.  The  plaintiff  then  requested  the  defend- 
ant to  deposit  co-partnership  moneys  that  he  received  in  the 
city  bank,  where  the  firm  kept  its  accounts,  and  draw  there- 
from such  sums  as  were  needed  by  said  co-partnership,  but  said 
defendant  refused  to  comply  with  said  request,  and  has  continued 
to  apply  said  moneys  to  his  own  use,  thereby  greatly  increasing 
his  indebtedness  to  said  co-partnership. 

5.     The  defendant  has  received  the  sum  of  $ in  excess  of 

his  proportion  of  the  profits  of  the  co-partnership,  and  continues 
to  collect  moneys  belonging  to  said  firm  and  apply  the  same  to 
his  own  use. 

The  plaintiff  therefore  prays  that  said  co-partnership  may  be 
dissolved,  and  that  an  account  may  be  taken  of  the  moneys  re- 
ceived by  the  plaintiff'  and  defendant  respectively  during  the 
existence  of  said  co-partnership,  and  that  the  property  of  said 
firm  of  every  kind  may  be  sold  and  the  proceeds  thereof  applied 
— ^first,  to  the  payment  of  the  debts  and  liabilities  of  said  firm, 
and  second,  the  remainder  to  be  divided  between  the  plaintiff 
and  defendant  according  to  their  respective  interests  therein,  and 
that  the  defendant  may  be  enjoined  from  intermeddling  with  the 
debts,  moneys,  property,  or  effects  of  said  firm,  and  for  such 
other  relief  as  justice  and  equity  may  require. 

Ho.  331. 

By  Partner  v.  Co-partner ,  for  Dissolution  and  Accounting  where  no  Date  is  Fixed 
for  Termination  of  Partnership. 

1  and  2.     [As  in  preceding  form.] 

3.  The  plaintiff  intends  engaging  in  other  business,  and  de- 
sires to  dissolve  said  co-partnership  and  close  up  its  affairs,  and 
on  the day  of ,18...,  notified  said  defendant  in  writ- 
ing "of  his  intention  to  do  so,  and  requested  the  defendant  to 
consent  to  a  dissolution  of  said  co-partnership  and  a  settlement 
of  all  partnership  accounts,  which  he  refused  to  do. 

4.  The  debts  due  and  owing  by  said  partnership  amount  to 

about  the  sum  of  $ ;  and  the  assets,  including  the  stock  of 

goods,  good-will,  and  lease  of  the  store,  amount  to  about  the 
sum  of  $ And  as  an  equitable  division  of  said  assets  can- 
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not  be  made  it  is  for  the  interest  of  the  parties  that  the  same  be 
sold  and  the  proceeds  thereof  divided. 

BTo.  332. 
Where  an  Assignment  is  Made  by  One  of  the  Partners. 

1  and  2.     [As  in  No.  330.'] 

3.  0  n  the day  of ,  18 . . . ,  the  defendant  [co-partrief], 

without  consulting  the  plaintiff,  and  without  his  knowledge  or 
consent,  assigned  all  his  right,  title,  and  interest  in  said  partner- 
ship and  in  the  property  belonging  to'  said  firm  to  one  0.  D.,  and 
thereby  dissolved  said  partnership. 

4.  lAs  in  No.  330.2 

KTo.  333. 
Exclusion  of  the  Plaintiff.^ 

1  and  2.     [As  in  No.  330.2 

■3.     On  the day  of ,  18 . . . ,  the  defendant  {co-partner'\, 

in  violation  of  said  agreement,  took  exclusive  possession  of  the 
partnership  stock  and  effects,  and  then  refused  and  still  refuses 
to  permit  the  plaintiff  to  have  access  to  the  books  or  business  of 
said  firm,  but  lias  entirely  excluded  him  therefrom. 

4.     [^5  in  No.  331.2 

BTo.  334. 

Insolvency  of  Co-partner. 

1  and  2.     \_As  in  No.  330.2 

3.  On  the day  of ,  18 . . . ,  the  defendant  [co-partner], 

in  violation  of  said  agreement,  signed  a  note  for  the  sum  of 
$ as  surety  for  one  E.  F.,  who  was  and  is  insolvent.  Judg- 
ment was  recovered  on  said  note  for  the  sum  of  $ ,  on  the 

day  of ,  18...,  on  which  an  execution  in  due  form 

was  issued,  and  levied  upon  all  the  individual  estate,  real  and 

personal,  of  said  [co-partner2.,  which  estate  was,  on  the .'day 

of ,  18...,  sold  for  the  sum  of  | ,  and  there  is  still 

due  from  said  \co-'partner2  on  said  judgment  the  sum  of  $ , 

iand  said  defendant  is  insolvent  and  unable  to  pay  the  same. 

4.  {As  in  No.  331.2 

'  See  Sheppard  v.  Boggs,  9  Neb'.,  257. 


FOKMS    OF  IPETITIONS.  297 

Wo.  335. 

By  Administrator  of  Deceased  Partner  against  the  Survivor  for  an  Account. 

1.  \As  in  form  330,  substituting  decedent's  name  for  plaintiff's.] 

2.  Said  [decedenf]  and  defendant  then  entered  upon  and  con- 
tinued said  partnership  business  under  said  agreement  until  the 

time  of  the  death  of  said  [decedenf],  which  took  place  on  the 

day  of ,  18... 

3.  On  the  day  of ,  18...,  the  plaintiff  was  duly 

appointed  by  the  county  court  of county  administrator, 

and  thereupon  duly  qualified  as  the  administrator  of  the  estate  of 
said ,  deceased,  and  is  dischai-ging  the  duties  of  said  office. 

4.  At  the  time  of  the  death  of  said  the  said  partner- 
ship assets  were  as  follows  : 

The  stock  of  goods   in  the  store  No.  ...  street,  , 

of  the  value  of. $ 

E,eal  estate,  to-wit:  lot...,  in  block  ,  in.the  city  of 

,  with  the  appurtenances,  of  the  value  of $ 

Book  accounts  and  notes  of  the  value  of $ 

Cash $ 


Amounting  in  the  aggregate  to  the  sum  of. $ 

5.  The  debts  and  liabilities  of  said  firm  at  the  time  of  the 
death  of  said amounted  to  about  the  sum  of  f 

6.  That,  deducting  bad  and  doubtful  debts,  the  value  of  the 

assets  of  said  firm  at  the  time  of  the  death  of  said  .'.  was 

not  less  than  |  

7.  Said  [decedent],  during  the  continuance  of  said  partnership, 
advanced  the  sum  of  $ towards  the  capital  stock  of  said  firm. 

8.  Since  the  death  of  said the  defendant  has  retained 

the  possession  of  all  the  real  and  personal  property  of  said  part- 
nership, and  has  continued  to  carry  on  said  business  and  sell 
goods,  collect  debts,  and  pay  the  debts  of  said  firm  out  of  the  pro- 
ceeds thereof,  and  has  collected  large  sums  of  money  belonging 
to  said  firm,  but  the  amount  of  which  the  plaintiff  cannot  state. 

9.  The  defendant  has  not  paid  to  plaintiff  any  part  of  the 
proceeds  of  said  sales,  nor  has  he  transferred  and  delivered  to 
him  any  of  the  assets  or  other  property  of  said  co-partnership, 
except  [state  what  has  been  delivered]. 
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10.     On  the day  of ,  18...,  the  plaintiff  requested 

of  the  defendant  a  statement  and  account  of  said  partnership 
business  and  transactions,  which  he  refused  to  give,  and  also 
refused  to  settle  up  the  affairs  of  said  co-partnership  in  the  man- 
ner specified  in  said  agreement. 

The  plaintiff  therefore  prays  that  an  account  may  be  'taken  of 
said  co-partnership  business  from  the  commencement  thereof 
until  terminated  by  the  death  of  said ,  and  of  the  mon- 
eys received  and  paid  by  said  partners  respectively  in  regard  to 
said  business,  and  that  said  defendant  may  account  to  the  plain- 
tiff for  all  the  property,  assets,  and  effects  of  said  firm  since  its 

dissolution  by  the  death  of  said ,  and  that  said  defendant 

pay  plaintift"  whatever  may  be  found  due  upon  said  accounting, 
that  a  receiver  of  the  property  and  good  ......  be  appointed  with 

power  to  sell  the  same,  and  that  until  the  final  hearing  in  this 
cause  the  defendant  be  enjoined  from  collecting  the  partnership 
debts,  and  for  such  other  relief  as  justice  and  equity  may  require. 

No.  336. 

By  Judgment  Creditor  of  Firm  for  Payment  of  Partnership  Debt  out  of 
Partnership  Property. 

1.  The  plaintiff  complains  of  the  defendants  for  that  on  the 
day  of ,  18...,  the  defendants  were  partners  carry- 
ing on  the  business  of at 

2.  Said  partners  continued  to  carry  on  said  business  until  the 

day  of ,  18...,  when  said  partnership  was  dissolved 

by  mutual  consent,  the ,  defendant  E.  F.  retaining  the  partner- 
ship goods  and  assuming  the  payment  of  the  partnership  debts. 

3.  After  the  dissolution  of  said-  partnership  the  defendant 
E.  F.  sold  a  considerable  portion  of  said  goods  at  auction,  and 
has  received  and  holds  the  notes  of  the  purchasers  therefor, to 

about  the  sum  of  $ ,  which  he  is  proceeding  to  collect  and 

apply  to  his  own  individual  use,  and  has  refused  to  apply  the 
same  to  the  payment  of  the  partnership  debts. 

4.  At  the  October,  1878,  term  of  the  district  court  of 

county  the  plaintift"  recovered  a  judgment  against  said  co-part- 
ners for  the  surn  of  | ,  upon  a  partnership  debt,  which  judg- 
ment still  remains  in  full  force  and  is  unsatisfied.  ' 
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5.  On  the  day  of ,  18...,  an  execution  was  duly 

issued  on  said  judgment  against  said  defendants,  and  delivered 
to  the  sheriff  of  said  county,  commanding  him  to  levy  the  same 
upon  the  goods  and  chattels  of  the  defendants,  or  either  of  them, 
and  for  want  thereof  upon  the  lands  and  tenements  belonging 

to  them,  or  either  of  them,  which  execution  on  the day  of 

,  18...,  was  returned  wholly  unsatisfied. 

6.  Said  defendants  have  wholly  failed  to  apply  said  partner- 
ship property,  or  any  part  thereof,  to  the  payment  of  said  judg- 
ment, and  since  the  return  of  said  execution  the  plaintiff  re- 
quested the  defendant  E.  F.  to  apply  the  proceeds  of  said  part- 
nership property  to  the  payment  of  said  judgment,  which  he 
refused  to  do,  but  is  applying  the  same  to  his  own  individual 
use. 

The  plaintiff  therefore  prays  that  the  defendant  B.  F.  ac- 
count for  the  assets  and  effects  of  said  co-partnership,  and  the 
property  sold  and  the  moneys  received  and  paid  out  by  him, 
and  that  the  property  and  moneys  of  said  firm  may  be  applied 
to  the  satisfaction  of  said  judgment,  and  that  a  receiver  of  said 
partnership  property  and  effects  may  be  appointed,  and  that 
said  defendants  be  enjoined  from  intermeddling  with  said  prop- 
erty or  collecting  or  receiving  any  of  said  co-partnership  debts, 
and  for  such  other  relief  as  justice  and  equity  may  require. 

Wo.  337. 

By  Creditor  v.  Corporation  for  an  Account  and  to  Set  Aside  a  Fraudulent 

Judgment. 

1.  The  defendants  are  a  corporation  duly  organized  under 
the  general  laws  of  the  state  of  Nebraska,  for  the  purpose  of 
carrying  on  the  business  of in  said  state. 

2.  At  the  October,  1878,  term  of  the  district  court  of 

county  the  plaintiff  recovered  a  judgment  against  said  corporii- 

tion  for  the  sum  of  $ ,  which  judgment  still  remains  in  full 

force  and  no  part  of  which  has  been  paid. 

,3.     On  the day  of ,  18...,  an  execution  was  duly 

issued  out  of  said  court  against  said  defendant,  and  delivered  to 
the  sheriff  of  said  county,  commanding  him  to  levy  the  same 
upon  the  goods  and  chattels  of  said  corporation,  and  for  want 
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thereof  upon  the  lands  and  tenements  thereof,  which  execution, 
on  the day  of ,  18...,  was  returned  wholly  unsatisfied. 

3.  The  defendants,  ,  ...,  ,  >  j 

are  directors  of  said  corporation,  and  on  the  day  of , 

18...,  suffered  judgment  to  be  recovered  against  said  corporation 

for  the  sum  of  $ ,  in  favor  of ,  who  then  was  and  now 

is  the  l^presidenf]  of  the  same. 

4.  Said  corporation  was  not  indebted  to  said, in  any 

sum  whatever,  but  said  judgment  was  obtained  without  consid-, 
eration,  and  for  the  sole  purpose  of  covering  up  the  property  of 
said  corporation. 

,  5.     On  the  day  of ,  18...,  an  execution  was  issued 

on  said  judgment,  and  was  levied  upon  all  the  property,  real 
and  personal,  of  said  corporation. 

6.  Said  corporation  is  insolvent,  and  entirely  unable  to  pay 
its  debts,  and  has  no  other  property  than  that  levied  upon  under 
the  aforesaid  execution. 

7.  There  is  now  due  from  the  defendant  to  the  plaintiff  on 

said  judgment  the  sum  of  $. ,  with  interest  from  the 

day  of ,  18... 

The  plaintiff  therefore  prays  that  said  directors  be  required  to 
account  for  the  funds  and  property  of  said  corporation  com- 
mitted to  their  charge,  and  for  all  corporate  property  acquired 
by  themselves  or  lost  by  a  violation  or  neglect  of  their  duty  as 
directors,  and  that  they  be  required  to  pay  all  sums  of  money 
found  due  from  them.  That  a  receiver  may  be  appointed  to 
take  charge  of  the  property  and  effects  of  said  corporation,  and 
that  said  defendants  be- enjoined  from  transferring  any  of  the 
property  or  effects  of  said  corporation  until  the  further  order  of 
the  court,  and  that  upon  the  final  hearing  said  judgment  to 
[loresidenf]  may  be  set  aside,  and  said  property  sold,  and  the  pro- 
ceeds thereof  applied  to  the  payment  of  plaintiff's  judgment, 
and  for  such  other  relief  as  justice  and  equity  may  require. 

No.  338. 

By  Attorney  General  to  Dissolve  u  Corporation. 

1.  [^As  in  ■preceding  form.] 

2.  During  the  year  18...  said  corporation  has,  without  any 
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charter   or  grant  from   the   state,  exercised  the   franchise    of 

,  and  has  [loaned  money,  received  deposits,  and  transacted  a 

general  banking  business']  without  warrant  or  au"thority  of  law. 

The  plaintiff  therefore  prays  that  said  corporation  be  deprived 
of  all  corporate  rights  and  franchises  and  be  dissolved. 

BTo.  339. 

To  Deliver  up  a  Note  to  be  Canceled. 

1.  The  plaintiff  complains  of  the  defendants,  for  that  on  the 

day  of ,  18...,  the  plaintiff  made  and  delivered  to 

the  defendant  E.  F.  a  promissory  note  in  writing  of  that  date, 
of  which  the  following  is  a  copy: 

[  Copy  note.] 

2.  The  defendant  E.  F.  then  indorsed  and  delivered  said 
note  to  one  Gr.  H.  for  the  purpose  of  having  the  same  discounted 

at  the  First  National  Bank  of ,  and  if  the  same  was  so 

discounted  said  G.  H.  was  to  apply  the  proceeds  thereof  to  the 
payment  of  an  account  which  he  then  held  against  the  defendant 
E.  F. 

3.  It  was  further  agreed  by  and  between  the  plaintiff  and 
both  of  said  defendants  that  in  case  said  bank  would  not  dis- 
count said  note  the  same  was  to  be  returned  to  plaintiff. 

4.  On   the  day  of ,  18...,  said  G.  H.  presented 

said  note  to  said  bank  for  discount,  which  refused  to  discount 
the  same. 

6.     On  the  day  of ,  18...,  the  plaintiff  demanded 

said  note  of  the  defendants,  but  they  refused  to  deliver  the  same 
to  plaintiff,  and  still  retain  possession  thereof,  and  threaten  to 
present  the  same  to  some  other  bank  for  discount. 

6.  Said  note  was  made  by  the  plaintiff  for  the  purpose  of  ena- 
bling the  sa,id  E.  F.  to  have  the  same  discounted  at  said  bank, 
and  not  elsewhere,  and  the  plaintiff  received  no  consideration 
therefor  whatever. 

The  plaintiff  therefore  prays  that  said  defendants  may  be  re- 
quired to  deliver  said  note  to  the  plaintiff,  and  that  until  the 
further  order  of  the  court  they  may  be  enjoined  from  transfer- 
ring the  same  or  having  it  discounted,  and  for  such  other  relief 
as  justice  and  equity  may  require. 
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No.  340. 

To  Set  Aside  a  Contract  for  Fraud.^ 

1.  The  plaintiff  complains  of  the  defendants  for  that  on  the 

day  of ,  18...,  the  plaintiff  was  the  owner  in  fee  of 

the  following  described  premises,  viz. :  [describe  premises],  situ- 
ate in  the  county  of ,  in  the  state  of 

2.  On  said  day  the  defendant  E.  F.  applied  to  the  plaintiff 
and  stated  that  he  was  about  to  purchase  lands  in  the  vicinity 
of  the  above  described  premises,  and  desired  to  purchase  the 
same,  and  thereupon  procured  from  the  plaintiff  the  following 
proposition : 

"  Kearney,  Feb.,  April  1,  1879. 
"  I  will  sell  to  E.  F.  the  [describe  premises'],  for  the  sum  of 

^ ,  one  half  cash,  in  five  days,  and  the  balance  to  be  paid  in 

equal  amounts,  in  one  and  two  years,  with  interest,  approved 
security  to  be  given  for  deferred  payments. 

"  A.  B." 

3.  Said  defendant  did  not  pay  the  money,  as  provided  in  said 
proposition,  or  comply  with  any  of  its  conditions,  and  on  or 

about  the  day  of ,  18...,  the  plaintiff  and  defendant 

by  mutual  consent  abandoned  said  proposition. 

4.  Afterwards,  and  on  or  about  the day  of ,  18;.., 

the  plaintiff  contracted  to  sell  an  undivided  half  of  said  preniT 

ises  to  one  G.  H.  for  the  sum  of  | ,  lands  in  that  vicinity 

having  become  greatly  enhanced  in  value  by  reason  of  the  con- 
struction of  a  railroad  through  that  portion  of  the  country,  and 
the  location  of  a  depot  on  said  land. 

5.  On  the day  of ,18...,  and  after  the  construction 

of  said  railroad  and  the  location  of  said  depot  on  said  land,  said 

E.  E.  applied  to  plaintiff  and  offered  to  pay  him  $ ,  and 

give  security  for  the  deferred  payments,  which  the  plaintiff 
declined  to  receive,  upon  the  ground  of  delay,  and  that  the 
former  proposal  had  been  abandoned. 

6.  Thereafter,  and  on  or  about  the day  of ,  18..., 

said  defendant  E.  F.,  in  order  to  defraud  the  plaintiff,  wrote  un- 
der said  proposal  these  words :    "Proposal  accepted  this 

'  See  Larmon  v.  Jordan,  56  111.,  204. 
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^'\^  of ,18...     E.  F,"  and  on  the  same  day  assigned  the 

same  to  I.  J.  and  K.  L.,  who  recorded  the  same  in  the  office  of 
the  recorder  of  deeds  of  said  county,  who  now  claim  that  the 
same  is  a  valid  contract  against  the  plaintiff. 

7.  The  plaintiff  is  in  possession  of  said  premises,  and  said 
proposal  and  the  acceptance  written  thereunder  constitute  a 
cloud  upon  plaintiff's  title  to  the  same,  and  greatly  depreciate 
the  value  thereof. 

The  plaintiff  therefore  prays  that  said  proposal  and  accept- 
ance may  be  declared  null  and  void,  and  held  for  nought,  and 
the  cloud  thereby  cast  on  plaintiff's  title  to  said  premises  may 
be  removed,  and  for  such  other  relief  as  justice  and  equity  may 
-  require. 

Wo.  3^1. 

To  Set  Aside  a  Deed  Obtained  by  Fraud. 

■     1.     [As  in  preceding  form.'] 

2.  On  said  day  the  defendant  applied  to  the  plaintiff  to  pur- 
chase the  same,  and  as  the  plaintiff  resided  at  the  distance  of 
500  miles  from  said  land  and  knew  nothing  of  its  value,  or  of 
the  improvements  being  made  in  its  vicinity  tending  to  enhance 
the  value  thereof,  he  applied  to  the  defendant,  who  was  well 
acquainted  with  the  same  as  to  its  location  and  the  improve- 
ments being  made  in  its  vicinity.  The  defendant  thereupon  in- 
formed plaintiff  that  the  land  was  situate  five  miles  from  any 
settlement,  and  that  he  knew  of  no  improvements  being  made 
in  that  vicinity  calculated  to  enhance  the  value  thereof. 

3.  Relying  upon  said  representations  of  said  defendant  the 
plaintiff"  sold  and  conveyed  said  land  to  him  for  the  sum  of 


4.  The  plaintiff  alleges  that  at  the  time  said  defendant  made 
said  representations  the  settlement  extended  to  said  land  and  the 

city  of ,  containing  three  thousand  inhabitants,  was  less 

than  one  mile  therefrom,  and  that  said  premises,  at  the  time  of 
the  execution  of  said  deed,  were  well  worth  in  cash  the  sum  of 

$ ,  of  all  which  said  defendant  was  well  aware  at  the  time  he 

made  said  false  anfl  fraudulent  representations,  but  of  which 
plaintiff  had  no  knowledge  whatever. 

6.     As  soon  as  plaintiff  discovered  that  said  representations 
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were  false,  to-wit:  on  the  ...v..  day  of ,  18...,  lie  applied 

to  the  defendant  and  tendered  to  him  said  sum  of  | ,  so  paid 

for  said  premises,  and  requested  him  to  re-convey  the  same  to 
plaintiif,  which  he  refused  to  do.  ' 

6.     The   plaintiff   therefore   brings   said   sum   of  $ into 

court  for  the  purpose  of  having  the  same  delivered  to  the  de- 
fendant, when  he  will  accept  the  same,  and  re-convey  the  same 
to  the  plaintiff. 

The  plaintiff  therefore  prays  that  said  defendant  be  required 
to  re-convey  said  premises  to  the  plaintiff,  and  that  the  title  to 
the  same  may  be  quieted  and  confirmed  in  plaintiff,  and  for 
such  other  relief  as  justice  and  equity  may  require. 

Wo.  342. 

To  Reform  a  Conveyance  by  Correcting  a  MistUke  in  the  Description. 

1.  The  plaintiff'  complains  of  the  defendant  for  that  on  the 

day  of ,  18...,  said  defendant,  in  consideration  of  the 

sum  of  $ then  duly  paid,  sold  to  plaintiff  the  following  de- 
scribed premises,  viz;:  commencing  at  the  south-east  corner  of 

section   thirty-six,   in   township...,  range  ...,  in county, 

running  thence  north  forty  rods,  thence  west  forty  rods,  thence 
south  forty  rods,  thence  east  forty  rods  to  the  place  of  begin- 
ning, containing  ten  acres. 

2.  On  said  day  the  defendant,  under  his  hand,  executed  and 
delivered  to  plaintiff  a  deed,  intending  thereby  to  convey  said 
premises  to  plaintiff,  but  by  mistake  the  description  of  the  prem- 
ises conveyed  by  said  deed  is  as  follows :  Commencing  at  the 
south-east  corner  of  section  'No.  36,  in  township  ...,  ran^e  ...,  in 

county,  thence  north  forty  rods,  thence  east  forty  rods, 

thence  south  forty  rods,  thence  west  forty  rods  to  the  place  of 
beginning,  containing  ten  acres. 

The  description  in  said  deed  is  erroneous  in  this :  that  running 
forty  rods  north  from  the  south-east  corner  of  said  section,  the 
description  should  be  amended  by  substituting  the  word  "west" 
for  "east;"  it  will  then  conform  to  the  contract  of  the  parties  as 
set  forth  in  the  first  paragraph  of  this  petition. 

4.  The  plaintiff  therefore  prays  that  sai^  deed  may  be  re- 
formed as  aforesaid,  and  that  he  recover  his  costs  in  the  prem- 
ises. 
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BTo.  343. 
To  have  a  Mortgage  Declared  Satisfied  and  a  Cloud  upon  Title  Removed,  and  for 

Damages. 

1.  [As  in  No.  340.'] 

2.  On  the day  of  ....,....,  18...,  the   plaintiff  made  and 

delivered  to  the  defendant  a  mortgage  deed  upon  said  premises 
to  secure  the  payment  of  two  promissory  notes  of  that  date, 

each  for  the  sum  of  $ ,  one  note  being  due  and  payable  on 

the  ......  day  of ,  18...,  and  the  other  on  the  day  of 

,  18...,  which  mortgage  on  said  day  was  duly  recorded  in 

the  office  of  the  clerk  of county. 

3.  On  the  day  of ,  18...,  the  plaintiff  paid   said 

notes  in  full,  and  thereupon  tendered  to  said  defendant  his  rea- 
sonable charges  for  discharging  said  mortgage  upon  the  records 
of  the  county,  and  requested  him  to  acknowledge  satisfaction 
thereof  upon  said  records. 

4.  More  than  seven  days  have  elapsed  since  said  tender  of 
plaintiff  and  request  to  discharge  said  mortgage  upon  the  re- 
cords of  said  county,  but  said  defendant  has  entirely  failed  to 
discharge  the  same.  ' 

5.  Said  mortgage  is  a  cloud  upon  plaintiff's  title  to  said  real 
estate,  and  the  plaintiff  has  sustained  damages  by  reason  of  the 
failure  of  said  defendant  to  discharge  the  same  in  the  sum  of 
$100.' 

The  plaintiff  therefore  prays  that  said  mortgage  may  be  can- 
celed and  satisfied  of  record,  and  the  cloud  thereby  cast  upon 
plaintiff's  title  removed,  and  that  he  may  recover  one  hundred 
dollars,  his  damages  so  as  aforesaid  sustained,  and  for  costs. 

No.  344. 

Specific  Performance.      Vendor  v.  Purchaser. 

1.     The  plaintiff  complains  of  the  defendant  for  that  on  the 

day  of ".,  18...,  the  plaintiff,  being  the  owner  in  fee 

of  the  following  described  premises,  viz.:  [describe  premises'],  on 
said  day  sold  the  same  to  the  defendant,  and  entered  into  an 
agreement  in  writing,  duly  signed,  in  relation  thereto  with  the 
defendant.    The  following  is  a  copy  of  said  agreement : 

[Copy  agreement.'] 

>G.  S.,877. 

20 
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2.     The  plaintiflF  has  duly  performed  all  the  conditions  of  said 

agreement  on  his  part,   and  on  the .day  of ,  18..., 

tendered  to  the  defendant  a  deed  of  said  premises  in  pursuance 
of  the  terms  of  said  agreement,  but  the  defendant  refused  and 
'  still  refuses  to  accept  the  same  and  pay  said  purchase  money  or 
any  part  thereof. 

The  plaintiff  therefore  prays  that  said  defendant  be  required 
to  perform  said  agreement  and   pay  plaintiff    said  purchase 

money,  amounting  to  the  sum  of  $ ,  with  interest  from  the 

day  of ,18...,  or  in  case  of  his  refusal  to  complete 

said  contract,  that  said  premises  be  sold  and  the  proceeds  ap- 
plied to  the  payment  of  the  sum  due,  and  in  case  of  a  deficien-cy 
the  defendant  be  required  to  pay  the  same,  and  for  such  other 
relief  as  justice  and  equity  may  require. 

BTo.  345. 

Purchaser  v.  Vendor. 

1.  The  plaintiff  complains  of  the  defendant  for  that  on  the 

day  of ,  18...,  the  defendant,  being  the  owner  in  fee 

6f  the  following  described  premises,  viz.:  [^describe  premises'],  on 
said  day  sold  the  same  to  the  plaintiff,  and  entered  into  an 
agreement  in  writing,  duly  signed,  in  relation  thereto  with  the 
defendant.     The  following  is  a  copy  of  said  agreement: 

\^Copy  agreement] 

2.  On  the day  of ,18...,  the  plaintiff  duly  ten- 
dered ito  the  defendant  said  sum  of  $ ,  and  requested  Mm  to 

convey-said  premises  to  plaintiff  according  to  the  terms  of  said 
agreement,  but  the  defendant  refused  and  still  refuses  to  execute 
and  deliver  such  conveyance. 

3.  The  plaintiff  has  duly  performed  all  the  conditions  of  said 
agreement  on  his  part. 

4.  The  plaintiff  now  brings  said  sum  off into  court  and 

offers  the  same  to  said  defendant  upon  his  executing  and  -deliv- 
ering to  plaintiff  a  sufficient  conveyance  of  said  premises  ac- 
cording to  the  terms  of  said  agreement. 

The  plaintiff  therefore  prays  that  said  defendant'  be  required 
to  receive  said  sum  of  $ so  tendered,  and  to  execute  and  de- 
liver to  plaintiff  ^,  deed  of  conveyance  of  said  premises,  with 


FOKMS    OF    PETITIONS.  307 

covenants  of  general  warranty,  and  for  such  other  relief  as  jus- 
tice and  equity  may  require. 

If  the  object  of  the  action  is  not  to  enforce  ^  specific  perform- 
ance of  the  contract,  but  merely  damages  for  the  breach  thereof, 
omit  paragraph  4  as  above,  and  add  the  following: 

4.  "  The  plaintiff  has  sustained  damages  in  the  premises  in 
the  sum  of  $ " 

\_Prayer  for  damages.'] 

No.  346. 

Purchaser  v.  Vendor  to  Enforce  a  Verbal  Contract. 

1.  The  plaintiff  complains  of  the  defendant  for  that  on  the 
day  of ,  18...,  the  defendant,  being  the  owner  in  fee 

of  the  following  described  premises,  viz.:  [describe  premises],  sold 
the  same  to  the  plaintiff  for  the  sum  of  $ ,  payable  as  fol- 
lows, [state  amounts  and  times  of  payment  as  in  contract],  and 
agreed  to  convey  said  premises  to  plaintiff  by  a  deed  of  general 
warranty  upon  the  payment  of  said  several  sums  of  money. 

2.  The  defendant  thereupon  delivered  the  possession  of  said 
premises  to  the  plaintiff  under  said  contract,  and  he  has  con- 
tinued in  possession  of  the  same  with  the  assent  of  the  defend- 
ant from  that  time  until  the  present. 

3.  The  plaintiff  has  paid  to  the  defendant  the  following  sums 
on  said  contract  of  sale,  viz.: 

May  1,  1876,$ 

Mayl,  1877,  $ 

May  1,  1878,  $ 

There  is  still  due  said  defendant  on  said  contract  the  sum  of 

$ ,  which  sum  the  plaintiff,  on  the day  of ,  18..., 

tendered  to  the  defendant,  and  requested  him  to  convey  said 
premises  according  to  the  terms  of  said  agreement,  but  the  de- 
fendant refused  and  still  refuses  to  execute  and  deliver  said  con- 
veyance to  plaintiff. 

4.  The  plaintiff,  during  his  occupancy  of  said  premises  un- 
der said  contract,  has  made  lasting  and  valuable  improvements 
thereon,  as  follows:  [state  what  improvements],  of  the  value  of 

$ 

5.  The  plaintiff  has  duly  performed  all  the  conditions  of  said 
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contract  on  his  part,  and  now  brings  said  sum  of  $ into 

court  and  offers  the  same  to  said  defendant  upon  his  executing 
and  delivering  to  plaintiff  a  sufficient  conveyance  of  said  prerh- 
ises  according  to  the  terms  of  said  agreement. 
{^Add  prayer  as  in  preceding  form.] 

No.  347. 
Purchaser  v.  Legal  Mepreseniatives  of '  Vendor  on  a  Bond  for  a  Deed  or   Written 

Agreement.^ 

1.  The  plaintiff  complains  of  the  defendant  for  that  one  C.  D., 
late  of county,  etc.,  being  the  owner  in  fee  of  the  follow- 
ing described  real  estate  situate  in  county,  to-wit:  [de- 
scribe premises'],  and  being  desirous  to  sell  said  premises,  and  the 
plaintiff"  desirous  to  purchase  the  same,  the  said  C.  D.,  on  said 
day,  entered  into  a  written  agreement  [or  writing  obligatory]  with 
plaintiff,  duly  signed*  for  the  sale  thereof  to  him.  The  follow- 
ing is  a  copy  of  said  agreement  [or  writing  obligatory] : 

[Copy  instrument.] 

2.  On  the day  of ..........  18...,  the  plaintiff  paid  to  said 

C.  I),  the  sum  off ,  being  a  part  of  the  purchase  money  due 

by  the  terms  of  said  agreement,  which  sum  was  received  by  said 
C.  D.  and  endorsed  on  said  agreement. 

3.  On  the  day  of ,  18...,  said  C.  D.  departed  this 

life  intestate,  leaving  E.  D.,  his  widow,  and  ,  ,  and 

,  his  children,  and  only  heirs  at  law. 

4.  Afterwards,  and  on  or  about  the day  of ,18..., 

one  G.  H.  was  duly  appointed  administrator  of  said  estate  by  the 
county  court  of county,  and  is  now  the  lawful  administra- 
tor of  said  estate. 

5.  On  the  day  of ,  18. .j,  the  plaintiff  pa,id  to  said 

Gr.  H.,  administrator  of  said  estate,  the  sum  of  $ ,  being  the 

balance  due  to  said  estate  according  to  the  terms  of  said  written 
agreement,  and  demanded  of  said  administrator  a  sufficient  deed 
of  conveyance  of  said  premises,  which  he  refused  to  give,  alleging 
his  want  of  authority  to  make  the  same. 

6 , ,  ,  children  of  said  C.  D.  deceased,  are 

minors  under  the  age  of  fourteen  years,  and  have  no  guardian. 

>  See  §  331  of  chapter  17  G.  S.,  entitled  "  Decedents." 
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The  plaintiff  therefore  prays  that  the  court  will  appoint  a  guar- 
dian ad  litem  for  said  minor  heirs,  and  will  authorize  and  require 
said  administrator  to  convey  said  premises  to  the  plaintiff  in  the 
same  manner  as  said  C.  D.  "  might  and  ought  to  have  done  if  liv- 
ing," and  for  such  other  relief  as  justice  and  equity  may  require. 

No.  348. 

Lessee  v.  Lessor  for  Specific  Performance  of  an  Agreement  for  a  Lease. 

1.  The  plaintiff  complains  of  the  defendant  for  that  on  the 

day  of ,  18...,  the  defendant  being  possessed  of  the 

following  described  premises,  to-wit:  [describe  premises],  and  be- 
ing desirous  of  leasing  the  same,  agreed  to  lease  the  same  with 
the  appurtenances  to  the  plaintiff,  and  the  plaintiff  and  defendant 
thereupon  executed  an  agreement  in  writing,  of  which  the  fol- 
lowing is  a  copy : 

[_Copy  agreement.'] 

2.  Relying  upon  said  agreement  the  plaintiff  has  expended  the 

sum  off in  repairing  and  improving  said  premises,  and  has 

\_state  what  acts  have  been  done  by  the  plaintiff  in  reliance  on  the  agree- 
ment^. 

3.  The  plaintiff  has  duly  performed  all  the  conditions  of  said 
agreement  on  his  part,  and  has  always  been  ready  and  willing, 

and  still  is,  to  accept  a  lease  of  said  premises,  and  on  the 

day    of ,   18...,   he  tenderedto  the   defendant  the   rent 

thereof,  as  provided  in  said  agreement,  for  the year,  and 

requested  him  to  make  a  lease  for  said  premises  to  the  plaintiff, 
but  the  defendant  refused  and  still  refuses  to  execute  and  deliver 
the  said  lease. 

The  plaintiff  therefore  prays  that  said  defendant  may  be  re- 
quired to  execute  and  deliver  to  the  plaintiff  a  lease  of  said  prem- 
ises according  to  the  terms  of  said  agreement,  and  for  such 
other  relief  as  equity  may  require. 

TSo.  349. 
.^gainst  a  R.  R.  to  enforce  an  Agreement  to  Construct  a  Farm  Crossing  and  for 

Damages. 

1.     The  plaintiff  complains  of  the  defendant  for  that  on  the 

day  of ,  18...,  the  defendant  had  located  its  railroad 

across  the  [describe  premises],  being  the  farm  of  the  plaintiff,  on 
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which  he  resides,  and  on  said  day  the  plaintiff  and  defendant  en- 
tered into  an  agreement  in  writing  for  the  right  of  way  of  said 
railroad  across  said  premises,  and  for  a  farm  crossing.     The  fol- 
lowing is  a  copy  of  said  agreement; 
£Copy  agreement.'] 

2.  In  pursuance  of  said  agreement  the  plaintiff,  on  the 

day  of ,  18...,  executed  and  delivered  to  said  defendant  a 

deed  of  said  right  of  way,  but  containing  no  reference  to  the 
agreement  for  a  farm  crossing. 

3.  On  or  about  the day  of ,18...,  the  defendant 

completed  the  construction  of  its  railroad  across  said  land,  and 
made  an  embankment  across  the  same  twenty  feet  high,  but 
failed  to  construct  a  farm  crossing  either  over  or  through  said 
embankment. 

4.  On  the day  of ,  18...,  the  plaintiff  requested 

the  defendant,  through  its  proper  officei's,  to  construct  such 
crossing,  but  it  then  refused  and  still  refuses  to  do  so. 

5.  The  plaintiff  is  the  owner  of  fifty  head  of  cattle  which  he 
keeps  on  said  farm,  and  it  is  necessary  each  day  to  drive  said 
cattle  to  the  pasture  across  said  railroad,  but  in  consequence  of 
the  failure  of  the  defendant,  he  is  compelled  daily  to  drive  his 
cattle  one  mile  out  of  a  direct  route,  whereby  he  has  sustained 
damages  in  the  sum  of  $ 

The  plaintiff  therefore  prays  that  said  defendant  may  b^  re- 
quired to  construct  said  crossing  according  to  the  terms  of  said 
agreement,  and  for  damages  in  the  sum  of  $ ' 

No.  350. 

By  Creditor  to  Enforce  an  Agreement  to  Exeduie  a  Mortgage. 

1.     The  plaintiff  complains  of  the  defendant  for  that  on  the 

;  day  of ,  18...,  the  plaintiff,  being  the  owner  of  the 

following  described  property :  [describe  property'],  on  said  day  en- 
tered int6  an  agreement  with  the  defendant  to  sell  and  deliver 
the  same  to  him  for  the  sum  of  $......,  one-half  of  which  was  to 

be  paid  on  the  delivery  of  said  property,  and  the  remainder 
in months  from'  the  date  thereof,  the  defendant  to  give  a 

'  See  form  No.  294,  Conn.  Pr.,  1879. 

Unless  the  agreement  is  relied  on  the  proper  remedy  in  this  state,  after  request 
and  refusal,  -would  he  mandamus.    See  §  186,  chap.  11,  G.  8. 
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mortgage  on  said  property  to  secure  the  payment  of  said  sum  of 


2.  In  pursuance  of  said  contract  the  plaintiff  on  said  day  de- 
livered said  goods  to  the  defendant,  and  received  from  him  the 
sum  of  $ ,  being  one-half  of  the  price  thereof,  but  said  de- 
fendant did  not  deliver  to  plaintiff  a  mortgage  upon  said  goods 
to  secure  the  amount  remaining  unpaid  thereon,  as  provide,d  in 
said  agreement. 

3.  On  the day  of ,  18...,  the   plaintiff  requested 

the  defendant  to  execute  and  deliver  said  mortgage  to  plaintiff, 
which  he  then  refused  to  do,  and  still  refuses. 

The  plaintiff  therefore  prays  that  said  defendant  may  be  re- 
quired to  execute  and  deliver  to  plaintiff  a  mortgage  on  said 
property  according  to  the  provisions  of  said  contract,  and  for 
such  other  relief  as  equity  may  require. 

No.  351. 
To  Remove  a  Trustee  and  for  an  Injunction  and  Receiver. 

1.  The  plaintiffs,  A.  B.  and  C.  D.,  are  husband  and  wife,  and 

complain  of  the  defendant  for  that  on  or  about  the day  of 

,  18...,  one  E.  F.,  the  father  of  C.  D.,  conveyed  to  the  de- 
fendant, by  a  deed  of  conveyance,  the  following  described  real 
estate,  viz.:  {describe  premises],  in  trust  for  the  use  and  benefit  of 
the  plaintiffs.     The  following  is  a  copy  of  said  deed: 

\_Copy  deed.'] 

2.  Said  defendant  thereupon  accepted  said  trust,  and  since 
that  time   has   received   the   rents   and   profits   of  said   estate, 

amounting  in  the  aggregate  to  about  the  sum  of  $ ,  and  has 

paid  taxes  and  other  charges  thereon  amounting  to  about  the 

sum  of  I ,  and  has  during  said  period  paid  the  plaintiffs  from 

the  rents  and  profits  so  received  about  the  sum  of  $ ,  and 

has  applied  and  converted  the  residue  thereof  to  his  own  use. 

3.  The  plaintiffs  during  said  period  have  repeatedly  applied 
to  said  defendant  for  an  account  of  said  rents  and  profits,  and 

on  or  about  the  day  of ,  18...,  demanded  of  him  an 

account  thereof,  but  he  hitherto  has  and  still  refuses  to  account 
for  the  same. 

4.  The    plaintiffs    further    represent    that    said    defendant 
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threatens  and  is  about  to  use  and  convert  other  portions  of  said 
trust  property  and  apply  the  sam,e  to  his  own  use,  and  will  do  so 
unless  restrained  by  the  order  of  this  court. 

The  plaintiflPs  therefore  pray  that  an  account  may  be  taken  of 
all  said  trust  property,  and  the  rents  and  profits  thereof  which 
have  come  into  the  hands  of  said  defendant,  and  that  he  be  re- 
quired to  account  for  the  same  and  pay  to  plaintiffs  the  amount 
which  is  found  due  to  them  from  the  defendant,  and  that  said  de- 
fendant may  be  removed  from  being  trustee,  and  another  maybe 
appointed  trustee  in  his  stead,  and  in  the  meantime  a  receiver 
may  be  appointed  to  collect  the  rents  and  profits  of  said  estate, 
and  for  such  other  relief  as  equity  may  require. 

No.  352. 

To  Compel  Infp.nt  Trustee  to  Convey. 

1.  The  plaintiff  complains  of  the  defendant  for  that  the  de- 
fendant E.  F.  is  an  infant  under  the  age  of  fourteen  years,  and 
is  in  possession  of  the  following  described  premises  \_descrihe 
'premise.s\. 

2.  The  plaintiff  further  represents  that  said  lands  were  con- 
veyed by  one  M.  IS",  to  Gr.  F.,  the  father  of  said  E.  F.,  by  abso- 
lute deed  of  conveyance,  but  in  trust  nevertheless ;  and  at  the 
time  of  the  execution  and  delivery  of  said  deed  to  said  G.  F.  he 
executed  and  delivered  to  plaintiff  an  instrument  in  writing, 
duly  signed  and  attested,  declaring  that  he  held  said  lands  in 
trust  for  the  plaintiff  during  the  lifetime  of  one  L.  D.,  and  upon 
his  death  said  G.  F.  to  convey  the  same  to  plaintiff. 

3.  On  or  about  the  day  of ,  18...,  said  G.  F.  died 

intestate,  and  the  defendant  is  the  sole  heir  of  his  estate. 

4.  The  plaintiff  further  alleges  that  on  the day  of , 

18...,  said  L.  D.  died,  and  the  plaintiff  is  now  entitled  to  a  con- 
veyance of  said  estates. 

The  plaiintiff  therefore  prays  that  a  guardian  may  be  appointed 
for  said  infant,  and  that  he  be  authorized  and  required  to  exe- 
cute and  deliver  to  plaintiff  a  deed  conveying  the  legal  title  and 
all  the  right,  title,  and  interest  of  said  infant  to  said  premises, 
and  for  such  other  relief  as  isquity  may  require. 
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No.  353. 

By  Th-ustees  for  Advice,  Direction,  and  Settlement  of  Accounts.^ 

1.  The  plaintiffs  complain  of  the  defendants  for  that  on  the 

day  of ,  18...,  one  A.  B.,of ,  desiring  to  make 

a  voluntary  settlement  in  trust  of  the  bulk  of  his  property  in 
contemplation  of  marriage,  by  his  deed  of  said  date,  duly  exe- 
cuted and  acknowledged,  sold,  transferred,  and  conveyed  to  the 
plaintiffs,  as  joint  tenants,  to  them  and  the  survivor  of  them, 
the  following  described  real  and  personal  property,  viz. :  [de- 
scribe property'^.     The  following  is  a  copy  of  said  deed : 

\_Copy  deed.'] 

2.  For  the  accommodation  of  said  A.  B.,  and  at  his  solicita- 
tion, the  plaintiffs  accepted  said  conveyance  upon  the  aforesaid 
trusts,  and  said  deed  was  duly  delivered  by  said  A.  B.  to  the 

plaintiffs,  and  was  duly  recorded  in  the  record  of  deeds  of 

county  on  the day  of ,  18... 

3.  On  the day  of ,18...,  said  A.  B.  married  CD., 

who  is  now  living,  and  there  have  been  born  lawful  issue  of  said 

marriage,   as   follows:   ,  aged  ...  years;   ,  aged  ... 

years;  and ,  aged  ...  years. 

4.  The  plaintiffs  have  held  and  managed  the  property  con  ■ 
veyed  by  said  deed  ever  since  the  delivery  of  the  same,  and 
have  duly  paid  over  to  said  A.  B.  the  net  income  arising  from 
said  trust,  as  is  provided  in  said  deed. 

5.  The  plaintiffs  have  sold  part  of  the  property  conveyed  to 
them  in  said  deed,  and  have  re-invested  the  proceeds  thereof  in 
other  property  for  the  benefit  of  said  trust,  pursuant  to  the  pow- 
ers given  them  in  said  deed. 

6.  There  have  come  into  their  hands,  and  are  now  held  by 
plaintiffs  as  a  part  of  said  trust  property,  six  hundred  and  seventy- 
eight  shares  of  the  capital  stock  of  the  Hartford  Steel  Manufac- 
turing Company,  and  forty-two  shares  of  the  capital  stock  of  the 
Union  Copper  Company,  which  companies  are  duly  incorporated 
under  the  laws  of  the  state. 

7.  Said  stocks  have  thus  far  proved,  and  at  present  continue 
to  be,  profitable  investments,  and  the  plaintiffs  have  held  and 

»  See  stoic's  Eq.  Juris.,  §  961. 
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now  hold  the  same  as  such  trustees  with  the  knowledge  and  as- 
sent of  said  A.  B.,  and  neither  said  A.  B.  nor  the  plaintiffs 
know  of  any  other  securities,  which  in  their  judgment  would 
probably  produce  a  greater  net  income  with  greater  certainty 
and  safety.  But  the  plaintiffs  are  in  doubt  and  are  unwilling 
longer  to  hold  so  large  an  amount  of  said  stocks  without  the  ad- 
vice and  protection  of  a  decree  of  a  proper  court. 

8.  l^Set  forth  a  full  statement  of  the  proceedings,  investments  and 
disbursements  of  the  trustees,  from  the  commencement  of  the  trust.'] 

9.  Ever  since  accepting  said  trust  the  plaintiffs  have  rendered 
frequent  accounts  of  their  management  of  said  trust  and  of  the 
receipts  and  expenditures  on  account  thereof  to  said  A.  B.,  and 
he  has  approved  the  same ;  but  inasmuch  as  said  trust  is  neces- 
sarily of  very  long  duration,  and  the  rights  of  said  minor  child- 
ren born,  or  that  may  be  hereafter  born,  are  involved  in  the  ad- 
ministration of  said  trust,  as  well  as  the  rights  of  his  v/ife,  the 
plaintiffs  feel  it  to  be  their  right  and  duty  to  ask  the  court  to  ex- 
amine into  their  administration  of  said  trust  from  the  com- 
mencement thereof,  their  sales  and  purchases,  investments  and 
re-investments,  as  respects  the  principal  of  said  trust  fund,  and 
their  receipts,  charges,  and  disbursements  on  account  of  the  in- 
come thereof,  and  to  pass  upon  the  propriety  and  correctness  of 
their  said  doings  and  accounts,  and  to  make  a  complete  settle- 
ment to  the  date  of  the  decree  of  all  matters  betweeni  the  plain- 
tiffs and  the  parties  interested. 

10.  The  value  of  the  trust  property  now  in  the  hands  of  the 

plaintiffs  is  about  $ ,  and  is  situated  in  this  state,  and  said 

A.  B.  has,  since  the  acceptance  of  said  trust  by  plaintiffs,  re- 
moved out  of  this  state,  and  now  resides  with  his  wife  and  child- 
ren in  the  city  of 

The  plaintiffs  therefore  pray — 

1st.  That  the  court  will  advise  and  order  whether  they  may 
or  shall  hereafter  hold  as  part  of  said  trust  property  said  stocks 
in  said  manufacturing  companies  or  any  part  thereof. 

2d.  That  the  court  will  examine  into  the  administration  of 
said  trust  by  the  plaintiffs  from  the  commencement  thereof 
down  to  the  time  of  such  examination,  including  all  their  sales 
and  purchases,  investments  and  re-investments,  as  respects  the 
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principal  of  said  trust  fund,  and  all  their  receipts,  charges,  and 
disbursements  on  account  of  the  income  thereof,  and  will  pass 
upon  the  propriety  and  correctness  of  the  said  doings  and  ac- 
counts, and  make  a  complete  settlement  up  to  the  date  of  its  de- 
cree of  all  said  matters  as  between  the  plaintiff's  and  all  parties 
interested  in  said  trust.' 

No.  354. 

Bt/  Executor  and  Trustee  for  the  Construction  of  a  Will.' 

1.  The  plaintiff  complains  of  the  defendant  for  that  on  the 

day  of ,  18...,  one  ,  of ,  died  seized  of 

an  estate  of  an  estimated  value  of  $ ,  leaving  a  will  duly  ex- 
ecuted and  attested,  which  on  the day  of ,  18...,  was 

duly  admitted  to  probate  in  the  county  court  of county, 

and  was  duly  recorded  as  required  by  law.  The  following  is  a 
copy  of  said  will : 

\_Gopy  will.'\ 

2.  The  plaintiff  is  the  sole  executor  and  trustee  named  in 
said  will,  and  has  duly  qualified  as  such,  and  is  the  sole  trustee 
thereunder. 

3.  The  plaintiff,  as  executor  of  said  will,  has  paid  all  lawful 
claims  against  said  estate,  and  all  legacies  provided  for  in  said 
will,  and  on  the day  of ,  18...,  duly  rendered  an  ac- 
count of  all  his  proceedings  in  the  settlement  of  said  estate  to 
said  probate  court,  which  account  was  settled  and  approved  by 
the  court. 

4.  After  the  payment  of  the  lawful  claims  against  said  es- 
tate, and  of  the  legacies  given  by  said  will,  and  the  expenses  of 
the  settlement  of  said  estate,  there  remained  in  the  hands  of  the 
plaintiff  no  residuary  estate  whatsoever  applicable  to  the  pur- 
poses of  the  trust  provided  for  in  the  sixteenth  section  of  said 
will,  except  the  two  tracts  or  parcels  of  land,  with  the  buildings 
thereon,  in  the  sixteenth  section  of  said  will  specifically  de- 
scribed, which  are  of  the  value  of  not  less  than  $20,000. 

5.  E"o  church  edifice  has  been   erected  upon  either  of  the 

'  The  above  is  the  substance  of  the  petition  Xo.  317  in  the  Connecticut  Practice  Act 
of  1879. 
"  See  No.  331  Conn.  Practice  Act,  1879. 
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tracts  of  land  in  the  sixteenth  section  of  said  will,  set  apart  for 
that  purpose,  nor  has  any  application  ever  been  made  to  the 
plaintiff  for  the  occupation  or  use  of  said  premises  for  the  erec- 
tion of  said  church  edifice,  nor  have  any  steps  been  taken  by 
any  person  or  persons,  society  or  ecclesiastical  organization,  for 
the  purpose  of  availing  themselves  of  the  provisions  of  the  trust 
by  said  sixteenth  section  intended  to  be  created. 

6.  By  reason  of  the  failure  of  the  residuary  estate  as  contem- 
plated by  said  sixteenth  section,  the  plaintiff  is  without  funds  or 
the  means  of  raising  them  to  keep  the  house  in  said  sixteenth 
section  properly  insured  or  to  make  the  repairs  upon  said  house 
necessary  to  keep  it  in  proper  and  tenantable  condition,  or  to 
pay  the  taxes  lawfully  assessed  against  the  premises,  or  the  as-: 
sessments  properly  laid  thereon  for  locaV and  municipal  purposes, 
and  the  taxes  already  assessed  against  said  premises  have  re- 
mained unpaid  for  a  series  of  years  and  now  amount  to  | , 

bearing  interest  at  the  rate  of per  cent. 

7 and ,  named  in  the  sixteenth  section,  have 

both  deceased  since  the  death  of  said  testatrix,  and  their  interests  ■ 
under  the  provisions  of  the  will  have  ceased. 

8.  The  following  persons  claim  to  have  some  interest  in  or 
title  to  the  premises  described  in  said  sixteenth  section  of  said 
will,  to- wit:  [naming  them],  as  next  of  kin  and  heirs  of  said  {testa- 
tor] deceased. 

9.  Various  questions  have  arisen  and  various  claims  have 
been  made  by  the  different  persons  hereinbefore  named  relative 
to  the  construction,  validity,  and  legal  effect  of  certain  of  the 
provisions,  devises,  and  trusts  contained  in  said  will,  among 
which  are  the  following: 

First.  "Whether  any  legal  effect  can  be  given  to  any  part  of 
the  sixteenth  section  of  said  will,  and  if  so,  what?  and  whether  all 
or  any  part  of  said  section  is  or  is  not  void;  and  whether  any 
portion  of  the  scheme  contemplated  by  said  section  can  be  made 
legally  operative. 

Sedond.  Whether  the  trust  made,  or  which  it  was  attempted 
to  make,  in  said  section  is  valid  and  operative  and  capable  of 
being  carried  out  in  any  legal  manner,  and  if  so,  how?  and 
whether  the  trust  estate  thereby  created,  or  which  it  was  at- 
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tempted  to  create,  is  now  a 'valid  and  subsisting  estate;  and 
whether  the  provision  for  accumulation  therein  contained  is  a 
legal  and  valid  provision,  and  if  not,  whether  the  other  provis- 
ions of  said  section  are  thereby  rendered  inoperative  and  void. 

Third.  "Whether  the  trust,  which  it  was  sought  to  create  by- 
said  section,  is  or  is  not  void  for  uncertainty,  indeiiniteness,  and 
a  failure  of  the  object  of  the  testatrix's  bounty. 

Fourth.  In  the  event  of  said  trust  being  adjudged  to  be  inop- 
erative or  invalid,  or  to  have  failed,  then  to  whom,  and  in  what 
proportions,  and  in  what  manner,  the  tracts  of  land  mentioned 
are  to  be  conveyed;  or  whether  such  tracts,  or  either  of  them,  re- 
vert, or  in  right  and  in  law  belong  to  the  heirs  at  law  of  the  tes- 
tatrix, and  who  such  heirs  are. 

Fifth.  The  plaintijff  is  ready  and  willing  to  convey  said  estate 
as  the  same  shall  appear  of  right  to  belong,  but  he  is  in  doubt  as 
to  said  several  questions,  and  as  to  the  true  construction  of  the 
clauses  and  paragraphs  of  said  will  to  which  said  questions  re- 
late; and  by  reason  of  the  conflicting  claims  of  the  various 
parties  in  interest  and  of  the  uncertainty  and  ambiguity  of  the 
various  clauses  of  said  will  he  is  exposed  to  sundry  suits  by  said 
claimants,  and  to  loss  and  damage  therefrom. 

The  plaintiff  therefore  prays — 

1st.  For  the  advice  and  protection  of  the  court  in  giving  a 
construction  to  the  several  clauses  and  provisions  of  said  will  in 
respect  to  which  have  arisen  said  various  claims  and  questions. 

2d.  An  adjudication  and  decree  settling  the  construction  of 
said  will,  and  directing  the  plaintiff  in  what  manner  he  shall 
carry  its  trusts  into  execution,  so  that  he  may  execute  the  same 
properly  and  with  safety  to  himself,  and  for  such  other  relief  as. 
equity  may  require.' 

BTo.  355. 

Double  Aspect.     First,  thai  no  Title  passed  at  a  Judicial  Sale ;  Second,  if  the  Court 
Finds  Title  passed  to  render  a  Decree  that  the  Purchaser  hold  as  Trustee. 

1.     The  plaintiff  complains  of  the  defendant  for  that  on  the 

day  of ,  18...,  the  plaintiff  was  the  sole  owner  of  four 

shares  of  the  capital  stock  of  the company,  said  company 

1  See  Jocelyn  v.  N'ott,  H  Conn.,  55. 
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being  duly  organized  as  a  corporation  under  the  laws  of  this 
state. 

2.  On  or  about  the day  of ..,  18...,  there  were  levied 

certain  assessments  upon  the  capital  stock  of  said  corporation  for 
the  purpose  of  carrying  on  its  business,  and  among  the  assess- 
ments was  one  of  $500  upon  the  said  shares  owned  by  plaintiff, 
upon  which  the  plaintiff  paid  the  sum  of  $100,  but  failed  to  pay 
the  remaining  140,0  due  thereon. 

3.  On  the day  of ,  18...,  said  corporation  filed  a  pe- 
tition in  the  district  court  of  Douglas  county  against  the  plaintiff 
praying  that  an  account  might  be  taken  of  the  amount  due  from 
plaintiff  upon  said  assessments,  and  the  plaintiff  be  required  to 
pay  the  same  by  a  day  to  be  fixed  by  the  court,  or  in  case  of  de- 
fault that  said  shares  be  sold  and  the  proceeds  thereof  applied  to 
the  payment  of  the  same. 

4.  On  the  day  of ,  18...,  a  decree  was  rendered  in 

said  cause  finding  that  there  was  due  from  the  plaintiff  upon 
said  assessments  the  sum  of  $500,  and  that  the  same  was  a  spe- 
cific lien  upon  the  shares  of  capital  stock  owned  by  him,  and 
ordering  said  shares  to  be  sold  one  by  one  until  the  sum  so  found 
due  be  raised;  the  sale  to  be  conducted  in  all  respects  as  in  cases 
of  sales  of  real  estate  upon  execution,  and  the  plaintiff  herein  was 
enjoined  from  encumbering  or  intermeddling  with  said  shares 
until  the  further  order  of  the  court. 

5.  At  the  time  said  petition  was  filed  and  said  decree  ren- 
dered the  plaintiff  was  a  non-resident  of  the  state  of  ]N"ebraska, 
and  neither  he  nor  said  shares  were  within  the  jurisdiction  of  the 
court  rendering  the  decree. 

6.  At  the  time  said  decree  was  rendered  the  plaintiff  was  a 
member  of  the  firm  of  H.  W.  &  Co.,  and  said  firm  was  indebted 
to  one  D.,  in  the^  city  of  Omaha,  in  about  the  sum  of  $800,  which 
they  had  been  unable  to  pay,  and  being  on  friendly  and  intimate 
terms  with  said  D.,  and  desirous  of  securing  to  him  the  amount 
of  said  debt  as  well  as  to  obtain  from  him  a  sufficient  amount  to 
pay  off' said  assessments,  and  being  about  to  start  on  a  journey  to 
Colorado,  the  plaintiff  consented  to  a  proposal  of  said  T>.  to  bid 
in  said  shares  at  a  sale  under  said  decree  and  hold  the  same  as 
security  for  the  amount  found  due  from  said  firm  of  H.  "W".  &  Co., 
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and  the  amount  which  might  be  advanced  by  said  D.  on  said  bid 
to  pay  said  assessments  and  the  interest  thcireon  until  plaintiff 
should  be  able  to  repay  said  amounts,  and  upon  repayment 
thereof  said  D.  was  to  re-convey  said  shares  to  the  plaintiff. 

7.  Afterwards,  and   on  or  about  the day ,  18..., 

one  G.,  a  master  of  said  court,  in  execution  of  the  decree  there- 
of, offered  said  four  shares  of  capital  stock  for  sale,  and  there 
struck  off  and  sold  the  same  to  the  said  D.,  who  was  then  the 
president  of  said  corporation,'  for  the  sum  of  $120,  but  after- 
wards, and  after  said  sale  had  closed,  the  name  of  the  bidder 
was  changed  to  C.  D.,  said  change  being  made  without  the 
knowledge  or  authority  of  said  CD.,  and  without  consideration, 
and  for  the  sole  purpose  of  placing  said  shares  in  the  hands  of 
an  apparently  innocent  party,  thereby  defrauding  the  plaintiff 
of  the  benefit  of  said  agreement. 

8.  The  plaintiff  further  alleges  that  said  D.  paid  no  consid- 
eration whatever  for  said  shares,  and  nothing  whatever  was  paid 
upon  said  bid  except  a  sufficient  amount  to  pay  the  costs  of  the 
action. 

9.  Said  shares  were  worth  in  the  market  at  the  time  of  said 
sale  not  less  than  $3,000;  that  no  appraisement  was  made  before 
said  sale,  nor  was  said  sale  advertised  as  required  by  law,  nor 
was  a  report  thereof  made  to  the  court  and  the  sale  confirmed, 
and  no  portion  of  the  amount  bid  was  ever  applied  to  the  pay- 
ment of  said  assessments. 

10.  The  plaintiff  alleges  that  said  court  had  no  jurisdiction 
either  of  the  person  of  the  plaintiff  or  the  subject  matter  of  the 
action  in  which  said  decree  was  rendered,  but  by  pretending 
that  said  C.  J),  acquired  title  to  said  shares  by  virtue  of  said  pro- 
ceedings the  defendants  have  represented  said  shares  in  the  meet- 
ings of  the  stockholders  of  said  corporation,  and  have  received 
and  collected  the  dividends  declared  on  said  stock,  amounting 
to  about  the  sum  of  $6,000,  and  after  repaying  the  debt  due 
from  said  firm  of  H.  W.  &  Co.  to  said  D.,  and  the  advances 
made  by  him  under  said  sale,  a  large  surplus  of  money  remains 
in  his  hands  which  rightfully  belongs  to  the  plaintiff;  yet  said 
defendants  absolutely  refuse  to  account  to  plaintiff  for  the 
amount  so  collected  by  them  and  re-convey  said-  shares,  but 
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claim  that  the  title  to  the  same  is  in  C.  D.,  and  that  the  plain- 
tiff" has  no  interest  therein  whatever,  and  are  about  to  proceed 
to  the  collection  of  further  dividends  on  said  shares. 

11.  The  plaintiff'  alleges  that  whatever  right  or  interest  was 
acquired  or  held  by  said  defendants  in  said  shares  was  so  ac- 
quired and  held  in  trust  for  the  plaintiff". 

The  plaintiff"  therefore  prays — 

1st.  That  an  account  may  be  taken  of  the  amount  of  moneys 
received  by  said  defendants  or  either  of  them  on  account  of  div- 
idends declared  and  paid  on  said  four  shares,  together  with  in- 
terest thereon  from  the  dates  of  said  payments  respectively,  and 
also  of  the  amount  of  the  claims  held  by  D.  against  the  firm  of 
H.  W.  &  Co.,  and  of  any  advances  made  by  him  on  account  of 
said  shares,  and  the  balance  remaining  to  be  paid  to  the  plaintiff". 

2d.  That  the  defendants  be  ordered  to  transfer  and  convey 
to  plaintiff"  all  interest  which  they  or  either  of  them  may  have 
in  said  shares,  and  that  they  be  enjoined  from  collecting  or  re- 
ceiving any  further  moneys  or  dividends  now  or  hereafter  in  the 
hands  of  said  corporation  payable  on  said  four  shares,  and  for 
such  other  relief  as  equity  may  require.'  ' 

liTo.  356. 

By  Heirs  to  Set  Aside  a  Will. 

1.  The  plaintiff's,  A.  B.  and  C.  T>.,  complain  of  the  defend- 
ant for  that  on  the  ......  day  of ,  18...,  one  E.  F.,  the  father 

of  plaintiff's,  but  now  deceased,  executed  an  instrument  in  writ- 
ing purporting  to  be  his  last  will  and  testament,  and  afterwards, 
to- wit:  on  the day  of ,18...,  departed  this  life,  leav- 
ing the  following  named  persons  besides  the  plaintiffs  his  heirs 
at  law  [c/ive  names].  > 

2.  The  plaintiffs  further  represent  that  said  C.  D.,  by  said  in- 
strument in  writing  purporting  to  be  his  last  will  and  testament, 
professedly  bequeaths  all  his  estate  as  follows :  [state  bequests  as 
in  ioUr\. 

3.  The  plaintiff"s  further  represent  that  on  the day  of 

,  18...,  said  will  was  admitted  to  probate  in  the  countjr 

'  The  above  is  the  subetance  of  the  petition  in  the  case  of  WiUiams  v.  Lowe,  4  Neb, 

ssa. 
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court  of county,  and  letters  testamentary  thereon  were 

granted  to  E.  F.  as  sole  executor  of  said  will,  who  then  and  there 
took  upon  himself  the  duties  of  executor  under  said  supposed 
will. 

4.  The  plaintiffs  allege  that  said  E.  F.,  at  the  time  he  execut- 
ed said  instrument  purporting  to  be  his  last  will  and  testament ' 
was  not  of  sound  mind  and  memory,  but  on  the  contrary  was 
in  his  dotage,  and  his  mind  and  memory  were  so  impaired  as 
to  render  him  entirely  incapable  of  making  a  will  or  making  a 
proper  distribution  of  his  property. 

5.  The  plaintiffs  further  represent  that  the  defendants,  G.  H., 
I.  J.,  and  K.  L.,  the  only  legatees  in  said  pretended  will,  used 
the  following  undue  means  and  false  and  fraudulent  represent- 
ations [state  in  detail  what  improper  means  were  used']  to  induce 
said  C.  D.  to  execute  said  instrument  in  writing,  and  that  said 
improper  inducements  and  influences  did  induce  said  0.  D.  to 
execute  the  instrument  in  question,  and  the  said  E.  F.,  at  the 
time  of  executing  the  same,  was  in  fact  under  improper  restraint 
from  the  fraudulent  practices  of  said  defendants. 

The  plaintiffs  therefore  pray  that  said  instrument  in  writing, 
and  the  probate  thereof,  may  be  set  aside  and  declared  null  and 
void,  and  declared  not  the  last  will  and  testament  of  said  0.  D., 
deceased,  and  that  said  estate  may  be  distributed  among  the  heirs 
of  said  C.  D.  according  to  law,  and  for  such  other  relief  as  equi- 
ty may  require. 

BTo.  357.       ' 

Ne  Exeat. 

1.  The'  plaintiff  complains  of  the  defendant  for  that  at  the 

,  18...,  term  of  the  district  court  of county,  to-wit: 

on  the day  of ,  18...,  she  obtained  a  decree  of  divorce 

from  C.  D.,  to  whom  she  had  been  formerly  married,  and  for  the 

payment  by  him  to  her  of  $ as  alimony,  to  be  paid  in  ten 

days  from  that  date. 

2.  Said  decree  is  still  in  full  force  and  effect  and  unreversed, 
but  no  part  of  said  alimony  has  been  paid,  although  more  than 
ten  days  have  elapsed  since  said  decree  was  rendered. 

3.  The  defendant  has  converted  his  property  into  money,  and 

21 
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declares  he  will  never  pay  a  cent  of  said  alimony,  and  that  he 
■will  leave  the  state  and  be  out  of  reach  of  the  courts  of  the  state 
in  a  week. 

4.  The  defendant  has  no  visible  property  liable  to  attachment 
or  execution  of  which  the  plaintiff  has  any  knowledge,  but  has 
sufficient  means  for  the  payment  of  said  alimony  concealed  in 
his  possession  or  control. 

The  plaintiflF  therefore  prays  that  a  writ  of  ne  exeat  may  forth- 
with issue  to  prevent  the  defendant  from  leaving  this  state  until 
he  has  paid  said  alimony." 

Wo.  358. 

By  One  Firm  Against  Another  where  One  Person  is  a  Member  of  Both  Firms. 

1.  The  plaintiff  complains  of  the  defendants,  'E.  O.,  P.  Q., 

and  E..  S.,  for  that  on  or  about  the  ......  day  of ,  18...,  the 

plaintiff  and  ]!T.  0.  entered  into  partnership  under  the  name 
and  style  of  A.  &  Co.,  for  the  purpose  of  carrying  on  the  busi- 
ness of ,  in  the  city  of ,  and  the  said  E.  O.,  P.  Q., 

and  R.  S.,  also  on  or  about  the  day -of ,18...,  formed 

a  partnership  under  the  name  and  style  of  0.  &  Co.  for  the  pur- 
pose of  carrying  on  the  business  of in  the  city  of 

2.  There  were  large  dealings  between  said  firms  amounting 

to  about 'the  sum  of  $ ,  and  the  said  firm  of  O.  &  Co.  have 

become  indebted  to  the  plaintiffs  in  about  the  sum  of  $ , 

upon  an  account,  as  follows:  \set  forth  the  substance  of  the  account.'] 

3.  The  plaintiff  further  alleges  that  said  account  is  still  un- 
settled, and  that  said  JST.  0.  refuses  to  join  in  an  action  to  settle 
the  same,  and  is  made  defendant  in  this  action. 

The  plaintiff  therefore  prays  that  an  account  may  be  taken 
of  the  dealings  between  said  firms,  and  that  the  defendant's 
firm  be  required  to  pay  plaintiff's  firm  whatever  balance  may  be 
found  due  them,  and  for  such  other  relief  as  equity  may  require.' 

1  The  above  is  the  substance  of  the  petition  No.  205  iuj  the  Connecticut  Practice  act 
of  1879.  See  i^omi).  ij/on,  21  Conn.,  199,  note.  The  writ  is  an  efficient  remedial  pro- 
cess in  cases  of  action  for  an  account  or  for  alimony.  Denton  v.  Denton,  1  Johns.  Ch., 
441.  Prather  v.  Prather,  4  Dessau,  33.  Hammond  v.  Hammond,  1  Clark,  551. .  And  see 
Dean  v.  Smith,  33  Wis.,  483,  wheire  it  was  held  that  restraint  under  the  writ  was  not 
imprisonment  within  the  prohibition  of  the  constitution. 

*  See  Cole  v.  Beynolds,  18  N.  T.,  74. 
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No.  359. 

On  a  Lost  Note. 

1.  The   plaintiff  complains  of  the  defendant  for   that   said 

defendant,  on  the day  of ,  18...,  made  and  delivered 

to  the  plaintiff  a  promissory  note  in  writing  of  that  date,  and 

thereby  promised  to  pay  the  plaintiff  or  bearer  the  sum  of  $ 

in  ninety  days  from  that  date. 

2.  The  plaintiff  alleges  that  after  receiving  said  note  from 
the  defendant,  and  before  the  same  became  due,  he  lost  the  same. 

3.  Afterwards,  on  the  day  of ,  18...,  when  said 

note  became  due  and  payable,  the  plaintiff  notified  the  defendant 
of  said  loss,  and  then  tendered  to  him  a  sufficient  bond  of  indem- 
nity, signed  by  plaintiff  and ,  and ,  as  sureties,  condi- 
tioned to  indemnify  said  defendant  against  all  liability  by  reason 
of  said  note,  and  then  requested  said  defendant  to  pay  the  amount 
thereof  to  plaintiff,  which  he  then  refused  and  still  refuses  to  do. 

4.  The  plaintiff  now  ^rings  said  bond  of  indemnity  into  court 
and  tenders  the  same  to  the  defendant. 

The  plaintiff  therefore  prays  judgment  against  the  defendant 

for  the  sum  of  $ ,  with  interest  thereon  from  the day  of 

,18... 

No.  360. 
To  Cancel  Deed  and  Quiet  Title. 

1.  The  plaintiff  complains  of  the  defendant  for  that  on  or 

about  the day  of ,  18...,  one  0.  D.,  being  the  owner 

in  fee  of  the  following  described  premises,  to-wit :  [describe  prem- 
ise^']} sol<l  ^^^  '^^  ^^^^  ^^y  conveyed  the  same  by  deed  duly  ex- 
ecuted to  E.  F.jwho,  on  the day  of ,18...,  by  his  deed 

duly  executed,  conveyed  said  premises  to  the  plaintiff. 

2.  Immediately  after  the  purchase  of  said  premises  by  plain- 
tiff he  took  possession  of  the  same,  and  said  premises  have  been 
in  the  actual  use,  occupation,  and  possession  of  the  plaintiff  ever 
since  said  purchase,  and  plaintiff  has  made  valuable  improve- 
ments thereon,  of  the  aggregate  value  of  $ 

3.  All  the  deeds  of  conveyance  of  said  premises,  except  the 
deed  from  0.  D.  to  E.  P.,  were  duly  recorded  in  the  records 
of county,  soon  after  the  same  were  executed  and  deliv- 
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ered,  but  by  accident  said  deed  from  C.  D.  to  E.  F.  was  not  re- 
corded until  about  the day  of ,18...,  and  while  plain- 
tiff was  in  possession  of  said  premises. 

4.     On  or  about  the day   of ,  18...,  one   G.   H. 

obtained,  with  full  knowledge  of  plaintiff's  rights  therein,  a 
quit-claim  deed  for  said  premises  from  said  C.  D.,  for  an  alleged 

consideration  of  $ ,  and  has  had  the  same  recorded  in  the 

records  of  said  county,  and  now  sets  up  and  claims  title  to  said 
premises  against  the  plaintiff,  but  refuses  to  commence  an  action 
at  law  to  try  his  title  to ,  the  same,  and  said  deed  is  a  cloud 
upon  plaintiff's  title  to  said  premises,  and  tends  to  depreciate  the 
value  thereof. 

The  plaiutiflf  therefore  prays  that  said  deed  from  0.  D.  to  G-.  H. 
may  be  set  aside  and  declai-ed  null  and  void,  and  that  the  cloud 
upon  plaintiff's  title  caused  thereby  may  be  removed,  and  for 
such  other  relief  as  equity  may  require.' 

No.  361. 

For  Change  of  Name  of  Person. 

In  the  matter  of  the  change  of  name  of  A.  B. 

The  plaintiff  represents  to  the  court  that  his  name  is  A.  B., 

that  he  has  been  a  bona  fide  resident  of county,  Nebraska, 

for  one  year  prior  to  filing  his  petition  in  this  case,  and  that  he 
is  desirous  of  changing  his  name  for  the  following  reasons : 

Mrst.    [State  cause.'] 

Second. 
And  desires  to  have  his  name  changed  frojn  A.  B.  to  C.  D. 

The  plaintiff  therefore  prays,  etc. 

Wo.  362. 

To  Change  Name  of  Town,  Village,  or  City. 

In  the  matter  of  the  change  of  name  of  the  town  of 

The  plaintiffs  herein  represent  to  the  court  that  they  are  bona 

^de  residents  of  and  legal  voters  in  the  town  of ,  in 

county,  and  constitute  a  majority  of  all  the  legal  voters  therein, 
and  are  desirous  of  changing  the  name  of  said  town  for  the,  fol- 
lowing reasons: 

'G.  S.,483. 
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First,     \_8tate  cause.'] 

Second. 

And  desire  to  have  the  name  of  said  town  changed  from 

to ,  there  being  no  other  town,  city,  or  village  in  the  state 

of  the  name  prayed  for. 

The  plaintiffs  therefore  pray,  etc. 

BTo.  363. 
Divorce  for  Adultery,  for  Custody  of  Children,  and  for  Alimony. 

1.  Th&  plaintiff  complains  of  the  defendant  for  that  on  the 

day  of ,  18...,  at ,in  this  state,  she  was  married 

to  the  defendant,  and  has  since  resided  therein,  and  has  ever  since 
said  marriage  conducted  herself  toward  the  defendant  as  a  faith- 
ful, chaste,  and  obedient  wife. 

2.  The  plaintiff  further  represents  that  said  defendant,  re- 
gardless of  his  marital  duties  and  obligations,  on  the day  of 

,  18...,  at  IsTo street,  in  the  city  of ,  com- 
mitted adultery  with  one  .'. \pr  if  the  name  is  unknown,  the  al- 
legation may  be,  '■'■with  a  woman  whose  name  is  unknown  to  the  plain- 
tiff'"2f  without  the  consent  or  connivance  of  the  plaintiff,  and  the' 
plaintiff  has  not  cohabited  with  the  defendant  since  the  discovery 
of  such  offense. 

3.  The  following  children  are  the  issue  of  said  marriage,  to- 
wit:  [^give  names  and  ages] 

4.  The  plaintiff  further  represents  that  said  defendant  is  a 
man  of  vicious  and  vulgar  habits,  and  is  wholly  unfit  to  be  en- 
trusted with  the  care,  custody,  and  education  of  children. 

5.  The  defendant  is  the  owner  in  fee  of  the  following  de- 
scribed real  estate,  to-wit:  [^describe  it]  of  the  value  of  $ ,  and- 

is  also  possessed  of  personal  property  consisting  of  [describe  prop- 
erty] of  the  value  of  about  $ ,  and  the  plaintiff  is  entirely 

without  means  to  support  herself  and  said  children,  or  to  prose- 
cute this  action,  and  said  defendant  wholly  neglects  arid  refuses 
to  supply  the  necessities  of  the  plaintiff  and  said  children. 

The  plaintiff  therefore  prays  that  she  may  be  divorced  from 
said  defendant,  and  that  she  may  be  given  the  custody  of  said 
children,  and  that  said  defendant  be  decreed  to  pay  her  reason- 
able alimony,  and  for  such  other  relief  as  equity  may  require. 
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No.  364. 

For  Willful  Abandonment  where  the  Marriage  was  not  Solemnized  in  this  Sfctte. 

1.  The  plaintiff  complains  of  the  defendant  and  alleges  that 
for  six  months  immediately  preceding  the  time  of  filing  this 
petition  she  has  been  a  resident  of county  in  this  state. 

2.  That  on  the  day  of ,  18...,  at ..,  in  the 

state  of ,  she  was  married  to  the  defendant,  and  has  ever 

since  conducted  herself  toward   said  defendant  as   a  faithful, 
chaste,  and  obedient  wife. 

3.  The  defendant,  disregarding  his  duties  as  a  husband,  on 

the day  of ..,  18...,  willfully  deserted  the  plaintiff,  and 

for  more  than  two  years  last  past  has  been  willfully  absent  from 
her  without  a  reasonable  or  just  cause. 

The  plaintiff  therefore  prays  that  she  may  be  divorced  from 
said  defendant,  and  that  she  may  have  such  other  relief  as  equity 
may  require. 

No,  365. 

For  Physical  Incapacity. 

1  and  2.     \_As  in  preceding  form.] 

3.  At  the  time  of  said  marriage  the  defendant  was,  and  ever 
since  has  remained,  physically  incapable  of  consummating  said 
marriage  by  sexual  intercourse  of  the  parties  by  reason  of  the 
following  incurable  personal  defects,  to-wit:  [state  the  nature  of 
the  incapacity'],  which  incapacity  was  well  known  to  the  defend- 
ant at  the  time  of  said  marriage,  but  was  unknown  to  plaintiff. 

[Continue  as  in  preceding  form.] 

No.  366. 

Habitual  Drunkenness. 

1  and  2.     [As  in  No.  364..] 

3.  The  plaintiff  further  represents  that  said  defendant,  wholly 
regardless  of  his  obligations  as  a  husband,  soon  after  said  mar- 
riage commenced  the  excessive  use  of  intoxicating  liquors,  and 
has  for  two  years  last  past  been  an  habitual  drunkard. 

[  Continue  as  in  No.  364-.] 
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Wo.  367. 

Extreme  Cruelty. 

1  and  2.     [As  in  No.  S64..'] 

3.     The  plaintiiF  further  represents  that  on  or  about  the  

day  of ,  18...,  the  defendant,  regardless  of  his  duties  as  a 

husband,  was  guilty  of  extreme  cruelty  toward  the  plaintiff 
without  any  cause  or  provocation  on  her  part  [state  each  act  of 
violence  according  to  the  facts']. 

No.  368. 

Imprisonment. 

1  and  2.     [As  in  No.  364..'] 

3.     At  the  ,  18...,  term  of  the  district  court  of 

county,  and  before  this  action  was  commenced,  the  defendant 

was  duly  convicted  of  the  crime  of ,  and  was  thereupon 

sentenced  by  said  court  to  confinement  in  the' penitentiary  of 
the  state  for  \three]  years,  which  sentence  and  judgment  still  re- 
main in  full  force  and  not  reversed,  and  said  defendant,  in  pur- 
suance of  said  sentence,  is  now  confined  in  said  penitentiary. 

No.  369. 

Prior  Marriage.^ 

1  and  2.     [As  in  No.  S64..] 

3.  The  plaintiff  avers  that  at  the  time  the  defendant  was 
married  to  plaintiff  he  had  a  former  wife  living,  to  whom  he  had 
been  prior  to  that  time  lawfully  joined  in  marriage. 

No.  370. 

Prior  Marriage,  and  that  the  Issue  of  the  Second  Marriage  be  Adjudged  Legitimate.^ 

1  and  "2.     [As  in  No.  364.] 

3.     The  plaintiff  avers  that  said   defendant  and  one  E.  F. 

were  married  at ,  in  the  state  of ,  on  the  day 

of ,  18...,  and  that  they  cohabited  together  as  husband 

and  wife  until  about  the day  of ,  18...,  since  which 

time  the  said  E.  P,  remained  absent  from  said  defendant,  and 

>  A  second  marriage  in  a  caae  of  this  kind  is  void,  and  the  only  object  of  obtaining 
a  decree  is  to  conclusively  settle  its  invalidity. 
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she  had  at  no  time  prior  to  said  marriage  with  plaintiff  either 
seen  or  heard  from  him  during  said  period,  but  was  informed 
that  he  was  dead,  and  so  believed,  and  said  marriage  with  plain- 
tiff was  entered  into  with  the  full  belief  on  the  part  of  the  plain- 
tiff and  defendant  that  said  E.  F.  was  dead. 

4.  Said  E.  F.,  the  former  husband  of  the  defendant,  is  now 
living  at ,  and  claims  the  defendant  as  his  wife. 

5.  The  issue  of  said  marriage  of  the  plaintiff  with  the  defend- 
ant now  living  is  as  follows:    \jice  names  and  ages  of  children']^. 

The  plaintiff  therefore  prays  that  said  marriage  between  the 
plaintiff  and  defendant  may  be  declared  null  and  void,  and  that 
defendant  is  not  entitled  to  dower  in  plaintiff's  real  estate,  or  of 
any  share  or  interest  in  his  pergonal  estate,  and  that  said  mar- 
riage be  decreed  to  have  been  contracted  in  good  faith  with  the 
full  belief  of  the  parties  that  E.  F.  was  dead,  and  that  the  children 
of  said  marriage,  as  aforesaid,  be  adjudged  legitimate  issue  of 
the  plaintiff,  and  for  such  other  relief  as  equity  may  require. 

No.  371. 

On  the  Ground  of  Nonage.^  ^ 


1.  The  plaintiff  is  the  father  [mother  or  guardian]  of  A.  B., 

and  complains  of  the  defendant  for  that  on  the  day  of 

,  18...,  said  A'.  B.  intermarried  with  the  defendant  at 

,  in  this  state,  and  said  A.  B.  has  continued  to  reside  at 

therein  from  that  time  until  the  present. 

2.  At  the  time  of  said  marriage  said  A.  B.  was  but  fifteen 
years  of  age,  and  incapable  of  contracting  marriage. 

3.  Said  A.  B.  and  defendant  cohabited  together  until  about 

the day  of ,  18...,  since  which  time  they  have  not 

cohabited  as  man  and  wife,'  said  A.  B.,  at  the  time  said  cohabi- 
tation ceased,  being  less  than  sixteen  years  of  age. 

The  plaintiff  therefore  prays  that  said  marriage  between  said 
A.  B.  and  the  defendant  may  be  dissolved  and  declared  null  and 
void,  as  provided  in  the  statute,  and  for  such  other  relief  as 
equity. may  require. 

1  See  Gen.  Stat.,  349. 
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Wo.  372. 

Lunacy  of  Plaintiff. 

1  and  2.     [As  in  364..] 

3.  The  plaintiff  at  the  time  said  marriage  took  place  was, 
and  for  several  years  prior  thereto  had  heen,  a  lunatic,  and  of 
unsound  mind,  and  entirely  incapable  of  entering  into  the  mar- 
riage relation,  of  all  which  the  defendant  had  due  notice  at  the 
time  of  said  marriage. 

4.  The  plaintiff  is  now  entirely  recovered  from  his  aforesaid 
lunacy,  and  entirely  restored  to  his  reason,  memory,  and  under- 
standing, and  has  been  so  restored  for  about  one  year  last  past, 
and  since  his  restoration  to  reason  he  has  not  cohabited  with 
said  defendant. 

The  plaintiff  therefore  prays  that  said  marriage  may  be  dis- 
solved and  declared  null  and  void,  as  provided  in  the  statute, 
and  for  such  other  relief  as  equity  may  require. 

PARTITION. 
Ho.  373. 

Petition  Filed  by  an  Heir. 

1.  The  plaintiffs  complain  of  the  defendants  for  that  on  the 

day  of ,  18...,  one  0.  D.  died  intestate,  seized  in  fee 

of  the  following  described  real  estate:  [describe  land],  situate  in 
county. 

2.  Said  C.  D.,  deceased,  left  as  his  children  and  only  heirs  at 
law  the  following  persons,  viz. :  [give  names,  ages,  and  -place  of 
residence,  if  known,  of  all  the  heirs']. 

3.  The  plaintiff,  as  an  heir  of  said  C.  D.,  has  an  undivided 
[sixth]  interest  in  said  land,  and  each  of  the  defendants  have  a 
similar  estate  of  an  undivided  [sixth]  interest  therein. 

The  plaintiff  thereforfe  prays  for  judgment  confirming  the 
shares  of  the  parties  as  above  set  forth,  and  for  a  partition  of 
said  real  estate,  according  to  the  respective  rights  of  the  parties 
interested  therein,  or,  if  the  same  cannot  be  equitably  divided, 
that  said  premises  may  be  sold  and  the  proceeds  thereof  be  di- 
vided between  the  parties  according  to  the  respective  rights,  and 
for  such  other  relief  as  equity  may  require. 
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No.  374. 

By  Purchaser  at  Execution  Sale  of  the  Title  of  One  of  the  Heirs. 

1  and  2.     [J.s  in  preceding  formJ] 

3.     The  plaintiff  further  alleges  that  at  the ,18..'.,  term 

of  the  district  court  of county  he  recovered  a  judgment 

against  E.  F.,  one  of  said  heirs  of  said   estate,  for  the  sum 

of  $ ,  upon  which  an  execution  was  duly  issued  and  levied 

upon  the  right,  title,  and  interest  of  said  E.  F.  in  said  premises, 

and  thereafter,  on  the day  of ,  18...,  at  a  public  sale 

thereof  under  said  execution,  the  plaintiff  became  the  purchaser 
of  the  right,  title,  and  interest  of  said  E.  F.  therein  for  the  sum 

of  $ ,  which  sale  was  thereafter,  on  the  day  of , 

18...,  duly  confirmed  by  said  court,  and  a  deed  for  the  interest  of 
said  E.  F.  in  said  land  made  to  the  plaintiff. 

[^Continue  as  in  preceding  form,  changing  the  Sd  paragraph  to  eon- 
form  to  the  facts.'] 

BTo.  375. 
When  an  Heir  has  Conveyed  his  Undivided  Interest  in  the  Land. 

1  and  2.     [^s  in  No.  373.} 

8.     The  plaintiff  further  represents  that  on  or  aboutthe day 

of ,18...,  and  subsequent  to  the  death  of  said  C.  D.,  the 

said  E.  F.  and  wife,  by  their  deed  of  that  date  duly  executed  and 
acknowledged,  conveyed  to  plaintiff  all  their  right,  title,  and  in- 
terest in  the  above  described  premises. 

\_Continue  as  in  373.] 

No.  376. 

For  Partition  and  to  require  Co-Tenant  to  Account  for  Rents  and  Profits. 

1  and  2.     [As  in  373.] 

3.  The  plaintiff  further  alleges  that  since  he  and  the  de- 
fendants  have   owned  said  premises  in  common,  to-wit:  since 

the day  of ,  18...,  E.  F.,  one  of  said  defendants,  has 

received  all  the  rents  and  profits  thereof,  and  on  the day  of 

,  18...,  the  plaintiff  requested  said  defendant  to  account  to 

him  for  the  same,  which  he  refused  to  do.  The  plaintiff  is  un- 
able to  state  the  exact  amount  of  such  rents  and  profits,  but  to 
the  best  of  his  knowledge  and  belief  they  exceed  $ 

\_Gontinue  as  in  No.  373.] 
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Add  prayer  for  a  referee  to  take  and  state  an  account.  See 
Mils  V.  Miller,  3  Neb.,  87. 

Wo.  377. 

Creditor  having  a  General  or  Specific  Lien. 

1,  2,  and  3.     \_As  in  M.  373.'] 

4.  The  defendant  G.  H.  has  [a  mortgage]  heretofore  executed 
by  the  defendant  E.  F.  upon  his  interest  in  said  premises  for  the 

payment  of  $ ,  due  and  payable  on  the  day  of , 

18...,  with  interest  from  the day  of ,  18... 

Ho.  378. 
Lands  Stibject  to  Dower. 

1  and  2.     ^As  in  No.  373.] 

3.  The  defendant  E.  D.  is  the  widow  of  C.  D.,  the  father  of 
plaintiff,  and  [^co-tenants]  and  as  such  widow  has  a  right  of  dower 
in  said  premises,  which  has  not  been  admeasured. 

[Continue  as  in  373.] 

TSo.  379. 
In  Case  of  Unknown  Owners.^ 

1.  The  plaintiff  complains  of  the  defendant  for  that  plaintiff' 

and   defendant  now  are,  and  have  been  since  the  day  of 

,  18...,  seized  in  fee  and  tenants  in  common  each  of  the 

undivided  half  of  [describe  premises]. 

2.  The  plaintiff  further  represejits  that  said  defendant,  on  or 
about  the day  of ,  18...,  left  this  state  with  the  inten- 
tion of  resitting  in  "Washington  territory,  but  his  present  place 
of  residence  is  wholly  unknown  to  the  plaintiff,  although  he  has 
made  diligent  inquiry  by  correspondence  with  persons  in  the 
principal  towns  of  that  territory  in  regard  to  his  place  of  resi- 
dence. 

[  Continue  as  in  No.  373.] 

ETo.  380. 

For  Dower. 

1.  The  plaintiff  complains  of  the  defendant  for  that  on  or 
about  the  ._ day  of ,  18 . . . ,  the  plaintiff  intermarried  with 

'  It  is  advisable  to  set  forth  the  title  of  the  unknown  owners  if,it  can  be  done  with 
certainty.  In  this  state  probably  it  is  not  necessary  to  set  forth  what  efforts  have  been 
made  to  discover  the  co-tenant,  partition  being  a  matter  of  right,  and  it  being  un- 
necessary to  serve  a  copy  of  the  petition. 
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C.  D.j.late  of county,  who  afterwards,  on  or  about  the.;.... 

day  of ,  18...,  departed  this   life  intestate,   leaving  the 

plaintiff,  his  widow,  and  E.  T.,  G.  H.,  I.  J.,  and  K  L.,  his  chil- 
dren and  only  heirs  at  law. 

2.  Said  0.  D.,  during  the  time  of  said  marriage,  was  seized  in 
fee  of  the  following  described  real  estate,  to-wit:  ^describe  premi- 
ses'], situate  in county,  which  premises  the  defendant  L. 

M.  now  claims  to  possess. 

3,  The  plaintiff,  by  reason  of  said  marriage,  upon  the  death 
of  said  C.  D.  became  entitled  to  dower  in  the  lands  above  de- 
scribed, which,  dower  has,  never  been  assigned  to  her,  nor  has 
she  received  any  equivalent  therefor,  or  released  the  same.       ' 

The  plaintiff  therefore  prays  that  she  may  recover  dower  in 
the  premises  above  described,  and  for  such  other  relief  as  equity 
may  require. 

No.  381. 

By  Heir  to  have  Dower  Assigned. 

1.  The  plaintiff  respectfully  represents  to  the  court  that  on 

or  about  the day  of ,  18...,  0.  D.  and  E.D.,  the  father 

and  mother  of  plaintiff,  were  married  at ,  and  that  after- 
wards, on  the day  of ,  18...,  said  C.  D.  died  intestate, 

leaving  said  E.  D.,  his  widow,  and  G-.  H.  and  I.  J.,  his  children 
and  only  heirs  at  law. 

2.  Said  C.  D.  died  seized  in  fee  of  the  following  described 
realestate:  [describe  if\,  situ&te  in county. 

3.  Said  E.  D.,  by  virtue  of  said  marriage,  upon  the  death  of 
said  C.  D.  became  entitled  to  dower  in  the  above  described 
lands,  which  dower  has  never  been  assigned  to  her,  nor  has  she 
received  an  equivalent  therefor  or  released  the  same. 

4.  The  plaintiff"  has  purchased  the  right,  title,  and  interest  of 
I.  J.,  his  co-tenant  in  said  premises,  and  is  compelled  to  encum- 
ber the  same  and  to  have  said  dower  assigned,  and  said  E.  D. 
refuses  to  apply  for  the  assignment  thereof.  '     • 

Add  prayer. 

No.  382. 

Estate  by  the  Cttriesy. 

1.  The  plaintiff  complains  of  the  defendant  for  that  on  the 
day  of ,  18...,  the  plaintiff  intermarried  with  one  E, 
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D.,  who  afterwards,  on  the  the  day  of ,  18...,  and 

while  such  marriage  relation  was  subsisting,  depa,rted  this  life 
intestate,  leaving  G.  H.,  I.  J.,  and  K.  L.,  her  children,  the  issue 
of  said  marriage  with  the  plaintiiF. 

2.  Said  E.  T>.  died  seized  in  fee  of  the  following  described 

real  estate,  viz.:  [describe  premises'],  situate  in county,  and 

left  no  issue  by  a  former  husband  to  whom  said  estate  might  de- 
scend. 

3.  The  plaintiff,  by  virtue  of  such  marriage,  upon  the  death 
of  said  B.  D.  became  entitled  to  dower  in  the  lands  above  de- 
scribed, which  dower  has  never  been  assigned  to  the  plaintiff, 
and  he  has  never  received  any  compensation  therefor  or  relin- 
quished the  same. 

The  plaintiff  therefore  prays  that  he  may  recover  and"  hold 
said  premises  as  tenant  by  the  curtesy,  and  for  such  other  relief, 
as  equity  may  require. 


CHAPTER   XVIII. 


MANDAMUS,    REAL   ACTIONS,    QUO    WARRANTO,    ETC. 

BTo.  383. 
To  Compel  the  Sheriff'  to  call  Appraisers  to  Appraise  Exempt  Property. 

1.  The  plaintiff  complains  of  the  defendant  for  that  said 
plaintiff  is  the  head  of  a  family,  a  resident  of  this  state,  and  ac- 
tually engaged  in  the  business  of  agriculture ;  that  he  has  neither 
lands,  town  lots,  or  houses  subject  to  exemption  as  a  homestead 
under  the  laws  of  this  state. 

2.  On  the day  of ,  18...,  one  F.  commenced  an  ac- 
tion by  attachment  against  him  in  the  court  of 

county,  and  caused  the  order  of  attachment  issued  therein  to  be 
delivered  to  and  levied  by  the  defendant,  who  was  the  sheriff  of 
said  county,  on  a  span  of  horses,  one  wagon,  a  set  of  harness, 
and  about  twenty-four  hundred  bushels  of  coi:n,  all  belonging 
to  plaintiff. 
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3.  The  plaintiff  thereupQn  filed  with  the  defendant  an  inven- 
tory, under  oath,  of  the  whole  of  the  personal  property  owned  by 
him  and  claimed  said  property  as  exempt,  but  said  defendant  re- 
fused and  still  refuses  to  call  to  his  assistance  three  disinterested 
freeholders  of  said  county  and  have  the  said  property  appraised, 
and  is  about  to  proceed  to  sell,  the  same  under  said  order  of  at- 
tachment. 

4.  Said^  action  was  not  brought  upon  a  claim  for  clerks', lab- 
orers', or  mechanics'  wages,  nor  for  money  due  and  owing  by 
an  attorney  at  law  for  money  or  other  valuable  consideration  re- 
ceived by  said  attorney  from  any  person  or  persons. 

The  plaintiff  therefore  prays  that  a  peremptbry  writ  of  man- 
■  damus  may  issue,  commanding  said  defendant  forthwith  to  call 
to  his  assistance  three  disinterested  freeholders  of  said  county 
and  appraise  said  property,  and  for  costs  of  this  action.' 

BTo.  384. 

To  Compel  a  Public  Officer  to  Discharge  the  Duties  of  Jiis  Office  in  the  Jurisdiction 
for  which  he  was  Elected. 

1.  The  plaintiff  complains  of  the  defendant,  and  for  cause  of 
action  alleges  that  the  city  of  Omaha  is  a  municipal  corporation 
organized  as  a  city  of  the  first  class  under  the  general  laws  of 
the  state,  and  is  divided  into  six  wards,  or  precincts,  and  has 
been  so  organized  and  divided  for years  last  past. 

2.  The  plaintiff  is  a  resident  of  the  sixth  ward  of  said  city, 
and  is  an  attorney  at  law  and  engaged  in  the  practice  of  his  pro- 
fession. 

3.  At  the  annual  election  held  in  said  city,  on  the day 

of ,  18...,  the  defendant  was  duly  elected  justice  of  the 

peace  in  and  for  the  sixth  ward  or  precinct  of  said  city  for  the 
term  of  two  years  and  until  his  successor  is  elected  and  quali- 
fied, and  thereupon  entered  upon  the  duties  of  said  oflice. 

4.  It  is  the  duty  of  said  defendant,  under  the  laws  of  this 
state,  to  hold  his  said  office  and  to  exercise  the  duties  thereof  in 
the  sixth  ward  of  said  city  and  at  no  other  place;  but  disregard- 
ing his  duties  in  that  respect,  he,  on  or  about  the day  of 

>  The  above  is  the  substance  of  the  petition  in  the  case  of  T?te  State,  ex  rel.  Metz,  v. 
Cvmningham,  6  Neb.,  90. 
The  petition  must  be  yerified  positively.   State,  ex,  rel.  Hoherts,  v.  lAncoUt^  4  Neb.,  360'. 
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5  18...,  moved  his  said  office  to  the  fourth  ward  of  said 

city,  and  has  ever  since  and  now  holds  said  office  and  exercises 
the  duties  thereof  in  said  fourth  ward. 

5.  The  plaintiff  further  represents  that  said  sixth  ward  is  en- 
titled to  two  justices  of  the  peace  within  its  boundaries,  to  hold 
and  exercise  the  duties  of  their  offices  therein,  but  the  other 
justice  of  the  peace  elected  in  said  sixth  ward  now  holds  his 
office  in  the  fourth  ward  of  said  city,  by  reason  whereof  the  in- 
habitants of  said  sixth  ward  are  entirely  deprived  of  the  pres- 
ence and  benefit  of  the  magistrates  to  which  they  are  entitled 
under  the  law. 

The  plaintiff  therefore  prays  that  said  defendant  may  be  com- 
pelled to  hold  his  said  office  and  exercise  the  duties  thereof  in 
the  sixth  ward  of  said  city,  and  for  costs  of  suit.' 

No.  385. 

To  Compel  a  Railroad  Company  to  Operate  its  Entire  Line  of  Road. 

The  attorney  general  shows  to  the  court  that — 

1.  The railroad  company  was  incorporated  by  the  gen- 
eral assembly  of  this  state  in  18...,  with  power  to  construct  and 
operate,  and  for  the  purpose  of  constructing  and  operating  a 
railroad  for  the   transportation  of  passengers  and  freight  from 

to  the  navigable  waters  of harbor,  at  some  point 

between  the and  

2.  The  road  was  soon  after  constructed  and  put  in  operation 
between and  the  waters  of harbor,  at  a  point  with- 
in the  prescribed  limits. 

8.     The  road  connected  at  its  terminus  at harbor  with 

a  line  of  steamboats  which  was  established  and  run  under  a 

charter  granted  by  the  general  assembly  of  the  state  of , 

for  the  transportation  of  persons  and  freight  from  said  railroad 
to  the  city  of ,  and  from  the  latter  to  said  railroad. 

4.  Said  railroad  and  line  of  steamboats  have  for  a  long  time 
constituted  a  direct  and  important  route  for  the  public  travel, 
greatly  accommodating  the  same,  and  necessary  to  the  public 
convenience. 

'  The  atove  is  the  substance  of  the  petition  in  the  ease  of  The  State,  ex.  rel.  Fergmon, 
V.  Shropshire,  4  Neb.,  411. 
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6.  The  respondent  is  bound  by  the  terms  of  its  charter  to  run 
its  cars  and  transport  passengers  to  its  terminus  to  such  an  extent 
as  to  afford  reasonable  accommodation  to  the  traveling  public. 

6.     The  respondent,  on  the day  of ,18...,  wholly. 

discontinued  the  running  of  its  passenger  trains  to  said  termi- 
nus, although  often  requested  to  continue  them  by  persons  de- 
sirous of  being  transported  over  that  part  of  its  road,  and  ever 
since  has  refused,  and  now  refuses,  to  run  its  passenger  cars  over 
that  part  of  its  road. 

The  attorney  general  therefore  moves  the  court  for  a  writ  of 
mandamus  requiring  said  corporation  tp  run  its  cars  over  that 
part  of  its  road  in  such  manner  as  shall  reasonably  accommo- 
date the  public  travel  and  conform  to  the  requiremen,ts  of  its 
charter.' 

REAL   ACTIONS. 
»  BTo.  386. 

To  Recover  Possession  of  Real  Estate,  and  for  Rents  and  Profits. 

1.  The  plaintiff  complains  of  the  defendant  for  that  said 
plaintiff  has  a  legal  estate  in  and  is  entitled  to  th«  possession  of 
the  following  described  premises,  to-wit:  {describe  premises],  sita- 

ate  in county,  and  said  defendant,  ever  since  the day 

of ,  18...,  has  unlawfully  kept  and  still  keeps  the  plaintiff 

out  of  the  possession  thereof. 

\Second  cause  of  action.'} 

2.  The  defendant,  while  unlawfully  in  possession  of  said  prem- 
ises, has  received  the  rents  and  profits  thereof  from  the day 

of ,  18...,  to  the  commencement  of  this  action,  amount- 
ing to  the  sum  of  $ ,  and  has  applied  the  same  to  his  own 

use,  to  the  plaintiff's  damage  in  the  sum  of  $ 

The  plaintiff  therefore  prays  judgment  for  the  delivery  of  the 
possession  of  said  premises  to  him,  and  also  for  said  sum  of 
$ for  said  rents  and  profits. 

BTo.  387. 
Tenant  in  Common  v.  Co-tenant. 

1.  The  plaintiff  complains  of  the  defendant  for  that  said 
plaintiff'  has  a  legal  estate  in,  and  is  entitled  to,  the  possession, 

»  The  above  is  the  BUhstance  of  petition  No.  191  in  the  Connecticut  Practice  act  of 
1879. 
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as  a  tenant  in  common  with  the  defendant,  of  the  following  de- 
scribed premises,  to-wit:  [describe  premises'],  situate  in 

county. 

2.  The  defendant  denies  that  the  plaintiff  has  any  estate  in 
said  premises  as  tenant  in  common  or  otherwise,  and  claims  to 
own  the  entire  estate.' 

[Continue  as  in  preceding  form.] 

Wo.  388. 
Information  in  the  Nature  of  a  Quo  Warranto. 

E.  K  F.,  district  attorney  of  the  .-. judicial  district,  who 

prosecutes  in  his  own  proper  person,  and  at  the  relation  of  A. 
L.  'W.,of. ,  gives  the  court  to  understand  and  be  informed: 

1.  On  the day  of ,  18...,  said  W.  was  a  citizen  of 

the  United  States,  and  an  elector  and  resident  of  the  fourth  ward 

in  the  city  of ,  and  then  had  and  now  has  all  the  qualiii- 

cations  required  by  law  to  hold  the  office  of  councilman  in  said 
city. 

2.  At  the  annual  city  election  in  said  city,  at  the  date  afore- 
said, for  the  election  of  one  councilman  from  each  ward,  and 
for  other  officers  in  said  city,  in  accordance  with  the  provisions 
of  law,  said  W.  received  for  the  office  of  councilman  of  said 
fourth  ward  310  votes,  and  E.  E.  received  for  said  office  200 
votes,  and  said  "W".  was  thereby  elected  a  councilman  of  said 

ward  from  the day  of ,  18...,  and  accepted  the  same, 

and  claims  to  exercise  the  duties  of  said  office. 

3.  ^Notwithstanding  the  election  of  the  relator  to  said  office, 

said  E.  E.,  of  said  city,  on  the  day  <?f ,  18...,  and 

from  thence  continuously  hitherto,  without  any  legal  warrant, 
daim,  or  right,  has  used  and  exercised,  and  still  does  unlawfully 
use  and  exercise,  the  office  of  councilman  from  the  fourth  ward 
in  said  common  council  of  said  city  for  the  term  aforesaid  in 
place  of  said  W.,  and  claims  to  be  a  councilman  in  place  of  said 
"W".,  and  to  have,  use,  and  enjoy  all  the  rights,  privileges,  and 
franchises  of  said  office,  to  the  damage  and  prejudice  to  the 

right  of  said  city  of and  said  relator,  and  also  against  the 

peace  of  the  state. 

» §  628  of  the  code. 

22 
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Said  attorney  therefore  prays  judgment  that  the  defendant  is 
not  entitled  to  said  office,  and  that  he  be  ousted  therefrom,  and 
that  said  "W".  is  entitled  to  said  office,  and  to  assume  the  execu- 
tion of  the  duties  thereof  on  taking  the  oath  [and  jiling  the  bond] 
required  by  law. 

Wo.,  389. 
By  Plaintiff  on  his  Own  Relation. 

A.  B.,  in  his  own  behalf,  prosecutes  this  action,  C.  D.,  the  dis- 
trict attorney  of  the  district,  having  refused  to  prosecute 

the  same,  and  gives  the  court  to  understand  and  be  informed. 

[^Continue  as  in  preceding  form.] 


CHAPTEE  XIX. 


DEMURRER   TO   THE   PETITION. 

In  the  District  Court  of County,  Nebraska. 

William  Wentworth,  plaintiff,  ^ 

V.  > 

Henry  Mathewson,  defendant.  J 

The  defendant  demurs  to  the  petition  of  the  plaintiff  for  the 
following  cause  [or  causes'],  which  appear  on  the  face  of  the  pe- 
tition : 

First.  The  court  has  no  jurisdiction  of  the  person  of  the  de- 
fendant [or  the  subject  of  the  action]. 

Second.     The  plaintiff  has  not  legal  capacity  to  sue. 

Third.  There  is  another  action  pending  between  the  same 
parties  for  the  same  cause. 

Fourth.     There  is  a  defect  of  parties  plaintiff  [or  defendant.] 

Fifth.     Several  causes  of  action  are  improperly  joined. 

Sixth.  The  petition  does  not  state  facts  sufficient  to  constitute 
a  cause  of  action. 

Samuel  Jones, 

Attorney  for  Defendant. 

A  demurrer  can  be  interposed  only  when  it  appears  on  the 
face  of  the  pleading  demurred  to,  that  [at  least]  one  of  the  six 
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causes  designated  in  the  code  exists.     Mayherry  v.  Kelly,  1  Kan 
116. 

Construction  of  pleadings.  Section  1  of  the  code  provides  that 
"the  rule  of  the  common  law,  that  statutes  in  derogation  thereof 
are  to  be  strictly  construed,  has  no  application  to  this  code.  Its 
provisions  and  all  proceedings  under  it  shall  be  liberally  con- 
strued, with  a  view  to  promote  its  object  and  assist  the  parties 
in  obtaining  justice." 

Section  121  provides  that  "  in  the  construction  of  any  plead- 
ing for  the  purpose  of  determining  its  effects  its  allegations  shall 
be  liberally  construed,  with  a  view  to  substantial  justice  be- 
tween the  parties." 

Section  92  provides  that  the  petition  must  contain  *  *  *. 
"  a  statement  of  the  facts  constituting  the  cause  of  action  in 
ordinary  and  concise  language,  and  without  repetition."     *     * 

Ordinary  language  is  to  be  used  in  the  statement  of  a  cause  of 
action  or  defense,  and  the  language  used  is  to  be  construed  ac- 
cording to  its  ordinary  meaning.  This  reverses  the  common 
law  rule  and  abolishes  all  technical  interpretation  of  ordinary 
language  in  pleading. 

These  rules  of  construction  are  not  intended  to  exclude  the 
use  of  technical  terms  peculiar  to  the  various  trades  and  profes- 
sions. "When  necessary  these  are  proper  to  be  used  in  pleading. 
Allegation  of  time  in  pleading.  At  common  law  it  was  unnec- 
essary to  prove  the  exact  time  alleged  in  a  pleading,  unless  it 
was  a  material  part  of  the  contract.  It  was  not,  except  when  it 
was  necessary  to  prove  it  as  stated,  necessary  to  state  it  correctly, 
as  it  was  not  of  the  substance  of  the  issue.'  The  code  has  not 
changed  the  common  law  rule  in  this  regard,  and  where  it  is 
not  material  to  the  issue  it  is  not  necessary  to  prove  it,  as  stated 
in  the  pleading.     Bliss  on  Code  PL,  §  283. 

JBut  when  time  is  a  material  fact  to  be  proved  to  entitle  the 
party  to  recover  it  must  be  correctly  stated,  and  if  denied  must 
be  proved  as  alleged.     Id. 

Whenthe  time  is  so  alleged  that  it  appears  from  the  face  of 
the  petition  that  the  action  is  barred  by  the  statute  of  limita- 

>  1  Steph.  PL,  292. 
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tions  the  defendant  may  demur,  upon  the  ground  that  the  peti- 
tion shows  on  its  face  that  the  action  is  barred.  MeKinney  v. 
MoKinney,  8  0.  S.,  423.  Hurley  v.  Cox,  9  Neb.,  230.  Hurley 
V.  Estes,  6  Id.,  886. 

If  a  petition  does  ^  not  show  when  the  cause  of  action  accrued 
the  statute  of  limitations  cannot  be  interposed  by  general  de- 
murrer.   Mills  V.  Bice,  3  IsTeb.,  87.    Backus  v.  Clark,  1  Kan.,  303. 

Allegations  of  place.  As  heretofore  stated  section  32  of  the 
code  provides  that  "  the  petition  must  contain,  first,  the  name 
of  the  court  and  county  in  which  the  action  is  brought."  No 
other  allegation  of  place  is  required  to  be  made  in  the  ■  petition. 
In  actions  in  regard  to  real  property,  triable  only  in  the  county 
where  it  is  situate,  the  petition  should  show  that  it  lies  in  the 
county  where  the  action  is  pending;  but  the  failure  to  allege 
this  fact  in  the  petition  will  not  render  it  demurrable,  as  it  will 
be  presumed  that  the  action  was  brought  in  the  proper  county. 

The  law  of  the  place  where  a  contract  was  made  becomes  mate- 
rial when  the  contract  is  invalid  by  the  laws  of  the  forum,  but 
valid  where  made,  and  vice  versa.  In  such  case  the  place,  as  well 
as  the  foreign  law,  become  material,  and  both  must  be  pleaded. 
Bliss  on  Code  PL,  §  287.     Kittle  v.  DeLamatyr,  3  Neb.,  325. 

Allegations  of  quality,  quantity,  and  value.  At  commoh  law,  in 
an  action  to  recover  for  an  injury  to  goods  and  chattels,  or  on  a 
contract  in  relation  to  them,  it  was  necessary  that  their  quan- 
tity, quality,  and  value,  or  price  agreed  upon,  should  be  stated, 
and  the  code  does  not  seem  to  have  changed  the  rule.  But  the 
omission  ordinarily  must  be  taken  advantage  of  by  motion  and 
not  by  demurrer.     • 

Allegations  of  the  title  of  interest  of  the  party  in  the  cause  of  ac- 
tion, counterclaim,  or  set-off.  In  actions  by  executors  and  admin- 
istrators the  pleading  should  show  that  they  sue  in  their  repre- 
sentative capacity.  No  particular  form  of  words  is  necessary, 
and  if  the  facts  appear  substantially  in  the  pleading  it  is  not  de-' 
murrable;  but  the  better  course  is  to  allege  the  death  of  the  de- 
cedent, and  that  letters  testamentary  or  of  administration  were 
duly  issued  to  the  plaintiff  by  a  proper  court,  and  that  the 
plaintiff  is  then  acting  as  executor  or  administrator.  But  pro- 
fert  of  the  letters  is  unnecessary. 
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In  actions  by  assignees  in  bankruptcy,  or  receivers  appointed  by  a 
court,  the  proceeding  of  the  court  making  the  appointment 
should  be  set  out  in  the  petition,  hut  if  it  appears  from  the  peti- 
tion that  the  action  is  brought  by  the  party  as  assignee  or  re- 
ceiver the  pleading  is  not  demurrable  because  the  allegation  is 
not  as  specific  as  it  should  be. 

Allegations  of  ownership.  "When  the  plaintiff  has  become  the 
owner  of  the  subject  of  the  action  by  assignment  the  petition 
should  allege  the  fact  of  assignment  to  the  plaintiff,  but  if  in- 
stead thereof  the  allegation  is  that  the  plaintiff  is  the  owner,  the 
petition  is  not  therefore  demurrable,  the  remedy  of  the  defend- 
ant being  by  motion  to  make  definite  and  certain. 

What  facts  must  be  alleged  in  a  pleading.  As  a  general  rule  a 
petition  is  good  if  it  states  all  the  facts,  which,  if  controverted, 
the  plaintiff  would  be  bound  to  prove  on  the  trial  in  order  to 
maintain  the  action.     Swan's  PL  and  Prec,  148. 

ISTeither  presumptions  of  law  nor  matters  of  which  judicial 
notice  is  taken  need  be  stated  in  a  pleading.  Code,  section 
136. 

What  statement  ofjacts  is  sufficient.  Judge  Swan,  in  his  valuable 
work  on  Pleading  and  Precedents,  page  155,  says:  "  The  state- 
ment of  a  fact  in  ordinary  language  embraces  facts  sometimes 
necessarily  and  clearly,  sometimes  indefinitely,  implied.  The 
English  language,  even  when  used  in  a  more  definite,  certain,  and 
precise  manner  than  ordinarily,  is  imperfect  in  this  respect  and 
leaves  something  to  be  implied.  The  Code,  however,  in  requir- 
ing statements  in  ordinary  language,  demands  of  courts  to  con- 
strue them  and  to  hold  them  to  embrace,  impliedly  in  pleadings, 
all  that  the  language  embraces  when  used  elsewhere.  This  is  a 
fundamental  and  governing  rule.  The  question,  therefore, 
whether  an  allegation  is  a  statement  of  a  conclusion  of  law  or 
fact  has  nothing  to  do  with  the  sufficiency  of  Code  pleadings,  in- 
asmuch as  facts  must  be  held  to  be  ii^plied  from,  and  therefore 
embraced  in  the  allegations  of  code  pleadings  precisely  to  the 
same  extent  as  like  language  implies  and  embraces  facts  when 
ordinarily  used  by  intelligent  men  in  the  statement  of  facts.  If, 
when  thus  construed,  the  precise  nature  of  the  charge  or  defense 
is  not  apparent,  the  opposite  party  may  be  relieved  from  uncer- 
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tainty  by  motion  compelling  an  amendment."  See  Dorsey  v. 
Hall,  7  Neb.,  460. 

'  Judge  Miller,  of  Iowa,  in  his  excellent  work  on  "  Pleading  and 
Practice,"  page  125,  says :  "  Under  tbe  code,  if  the  party  pleading 
uses  language  which  is  equivocal,  indefinite,  or  uncertain,  the 
adverse  party  may  compel  him  to  make  it  unequivocal,  definite, 
and  certain ;  and  if  he  neglects  to  do  this,  and  the  language'  is 
capable  of  two  meanings,  one  of  which  supports  th«  pleading,  he 
has  no  right  to  complain  when  the'  court  gives  it  that  construc- 
tion which  makes  the  pleading  sufficient."  Also  on  page  142: 
"By  ordinary  language  is  to  be  understood,  the  use  of  such 
English  words  as  are  ordinarily  and  commonly  used  among  in- 
telligent persons  in  the  statement  of  facts,  as  contra-distinguished 
from  technical  and  artificial  terms  and  phrases,  as  used  in  plead- 
ings at  common  law." 

The  rule  may  be  stated  thus — if  a  statement  of  the  legal  effect 
of  facts  is  destitute  of  any  statement  of  fact  it  is  insufficient,  but 
if  it  contains  the  elements  of  a  fact,  construing  the  language  by 
its  ordinary  meaning,  it  is  subject  to  a  motion  to  make  definite 
and  certain,  but  is  not  demurrable.  The  correct  mode  of  plead- 
ing' under  the  code,  however,  is  to  state  the  facts  and  not  infer- 
ences or  propositions  of  law  derived  from  those  facts. 

A  fact  may  be  defined  as  a  thing  done,  an  act,  circumstance, 
or  event.  A  statement  of  facts,  therefore,  is  a  statement  of 
things  done,  acts,  or  events. ,  At  common  law  it  was  necessary 
to  plead  not  only  the  facts  but  the  legal  effect  of  theifacts  stated- 
showing  that  the  defendant  was  thereby  liable.  This  is  unneces- 
sary under  the  code,  as  it  requires  the  court  to  apply  the  law  to 
the  facts., 

For  form  of  order  overrulmg  demurrer  with  leave  to  answer  see 
ante  page  99. 

When  a  demurrer  is  sustained  on  the  ground  of  a  misjoinder  of 
several  causes  of  action,  the  court,  on  motion  of  the  plaintiff, 
shall'  allow  him,  with  or  without  payment  of  costs,  in  its  discre- 
tion, to  file  several  petitions,  each  including  such  of'said  causes 
of  action  as  might  have  been  joined;  and  an  action  may  be 
docketed  for  each  of  said  petitions,  and  the  same  shall  be  pro- ' 
ceeded  in  without  further  service.     Code,  section  97. 
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Sustained  for  Mi^oinder  of  Causes  of  Action. 

This  cause  having  been  submitted  on  tbe  demurrer  to  the  pe- 
tition, on  consideration  whereof  the  court  does  sustain  the  same 
as  to  the  misjoinder  of  causes  of  action,  the  plaintiff  therefore  has 

leave  [upon  payment  of  all  costs  to  date],  to  file  within days  an 

amended  petition  in  this  action,  and  also  to  file  other  petitions 
for  each  cause  of  action  so  improperly  joined,  each  cause  to  be 
docketed  and  proceeded  in  without  further  service. 

For  form  of  order  where  demurrer  is  sustained  with  leave  to 
plaintiff  to  file  an  amended  petition  see  ante  page  100. 

Sustained  and  Action  Dismissed. 

This  cause  having  been  submitted  to  the  court  on  the  demur- 
rer to  the  petition,  on  consideration  whereof  the  court  does  sus- 
tain the  same. 

And  the  plaintiff  not  desiring  to  amend  his  petition,  it  is  con- 
sidered by  the  court  that  said  action  be  dismissed,  and  that  the 
defendant  go  hence  without  day,  and  recover  from  the  plaintiff 
his  costs  herein  extended,  taxed  at  $ 

A  demurrer  to  a  petition  raises  an  issue  of  law.  It  in  effect  con- 
troverts the  legal  sufficiency  of  the  facts  stated  therein  as  not 
stating  a  cause  of  action  against  the  party  demurring. 

At  common  law  a  demurrer  would  lie  for  defect  oiform  as  well 
as  a  failure  to  state  facts  sufficient  to  constitute  a  cause  of  action. 
A  demurrer  for  formal  defects  was  called  a  special  demurrer  and 
was  required  to  point  out  the  defect  complained  of  Special  de- 
murrers are  abolished  unless  the  second,  third,  fourth,  and  fifth 
grounds  provided  in  the  code  may  be  regarded  as  such. 

If  the  petition  contain  more  than  one  cause  of  action  the  defendant 
may  demur  to  one  or  all,  but  if  his  demurrer  is  to  the  whole  pe- 
petition  and  there  is  one  good  count  it  must  be  overruled.  The 
demurrer  should  be  restricted  to  the  defective  count  or  counts. 
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CHAPTER   XX. 


ANSWERS. 


The  title  of  the  cause  being  made  a  part  of  the  petition  it  is 
unnecessary  to  state  the  names  of  the  plaintiff  and  defendant  in 
the  body  of  the  pleading.     See  ante  page  104. 

At  common  law  the  title  of  the  cause  was  changed  in  the  de- 
fendant's pleadings,  thus-r-0.  D.  ads.  A.  B.,'  but  the  code  has 
changed  this  rule  and  provides  that  the  title  shall  not  be  changed. 

Ko.  390. 

General  Denial. 

In  the  District  Court  of County. 

William  Hutchiiison,  plaintiff,  \ 
V.  \ 

Henry  Mathewson,  defendant,  j 

The  defendant,  in  answer  to  the  petition  of  the  plaintiff,  denies 
each  and  every  allegation  therein  contained.' 

No.  391. 

General  Denial  of  One  or  More  Causes  of  Action  where  Several  Causes  are  Joined 

in  the  Petition. 

The  defendant,  in  answer  to  the  \_first\  [designate  the  number  of 
the  cause'],  denies  each  and  every  allegation  therein  contained. 

No.  392. 

General  Denial  where  the  Defendant  is  Ignorant  of  the  Facts  and  therefore  Denies.^ 

The  defendant,  in  answer  to  the  petition  of  the  plaintiff,  alleges 
that  he  has  no  knowledge  or  information  whereon  to  form  a  be- 
lief as  to  the  matters  stated  in  said  petition,  and  therefore  denies 
each  and  every  allegation  therein  contained. 

1  3  Chitty  PL,  891. 

=  For  form  of  afiidavit  to  answer  see  ante  page  87.    The  form  given  is,  in  snistance 
the  language  of  the  code.    See  section  116. 
s  This  form  is  authorized  by  Treadwell  v.  Commissioners,  11  0.  S.,  183.    Ante  page  73. 
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Wo.  393. 

Specific  Denial, 

The  defendant,  in  answer  to  the  petition  of  the  plaintiff,  denies 
[set  out  the  material  facts  denied],  thus:  the  defendant  denies  that 
he  had  due  notice  of  the  non-acceptance  of  the  bill  of  exchange 
set  forth  in  plaintiff's  petition ;  or,  the  defendant,  in  answer  to 
the  petition  of  the  plaintiff,  denies  that  he  ever  indorsed  said 
promissory  note,  etc' 

BTo.  394. 
Specific  Denial. 

The  defendant,  in  answer  to  the  petition  of  plaintiff,  denies 
each  and  every  allegation  contained  in  paragraphs  numbered 
one,  two,  three,  four,  and  six  of  said  petition." 

ISTo,  395. 

Admission  of  Part  and  Specific  Denial  of  the  Residue. 

The  defendant,  in  answer  to  the  petition  of  the  plaintiff,  [does 
not  deny']  [or  admits']  the  allegations  contained  in  the  first,  third, 
fourth,  and  sixth  paragraphs  of  said  petition,  but  as  to  all  the 
other  paragraphs  in  said  petition  he  denies  each  and  every  alle- 
gation therein  contained.' 

A  denial  should  be  direct  and  unambiguous,  and  answer  the 
substance  of  each  direct  charge. 

No.  396. 

Action  Brought  in  Wrong  County. 

The  defendant,  in  answer  to  the  petition  of  the  plaintiff,  al- 
leges  that  at  the  commencement  of  this  action  he  was  not  a 

resident  of  nor  within  the  county  of ,  nor  was  service  of 

summons  had  upon  him  therein. 

[Second  defense.'] 

1  Whatever  in  the  petition  is  not  denied  by  the  answer  is  admitted.  Care  must 
therefore  be  exercised  where  a  party  rests  his  defense  upon  a  special  denial  to  see 
that  it  is  broad  enough  to  constitute  a  partial  or  entire  defense.  A  denial  of  a  mere 
proposition  of  law,  containing  no  element  oi  fact,  raises  no  issue;  but  if  the  proposi- 
tion of  law  contain  an  element  of  fact  the  rule  is  different. 

=  It  is  not  a  denial  to  answer  that  "  the  defendant  does  not  admit."    Ante  page  TS. 

5  It  is  unnecessary  to  admit  certain  facts.  The  above  form  is  admissible  only  in 
cases  where  the  answer  would  appear  to  be  inconsistent  or  equivocal,  unless  there 
was  an  admission. 

«  There  is  but  little  doubt  that  an  answer  in  abatement  and  to  the  merits  may  be 
filed  at  the  same  time,  although  if  the  matter  in  abatement  is  of  a  character  to  oust 
the  court  of  jurisdiction,  it  would  seem  to  be  unnecessary  to  answer  to  the  merits. 
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No.  397. 

Action  Brought  in  Wrong  County. 

The  defendant,  for  answer  to  the  petition  of  the  plaintiff,  al- 
leges that  the  lands  and  tenements  described  in  said  petition, 
and  for  the  recovery  of  which  the  action  is  brought,  are  wholly 
situate  in 1...  county. 

No.  398. 

Where  a  Court  of  the  United  States  Possesses  Exclusive  Jurisdiction. 

The  defendant,  in  answer  to  the  petition  of  the  plaintiff,  al- 
leges that  this  action  is  brought  to  recover  for  a  penalty  \_or  for- 
feiture] alleged  to  have  been  incurred  under  the  laws  of  the 
United  States,  and  to  which  the  United  States  are  parties,  and 

arising  within  the  district  of ,  and  the  defendant,  at  the 

commencement  of  this  action,  was  and  still  is  a  resident  of  said 
district. 

ITo.  399. 

By  a  Consul. 

The  defendant,  in  answer  to  the  petition  of  plaintiff,  alleges 
that  at  the  commencement  of  this  action  he  was  and  now  is  con- 
sul of  the for  the  city  of ,  duly  accredited  and  ac- 

knov^ledged  as  such. 

BTo.  400. 

Another  Action  Pending. 

The  defendant,  in  answer  to  the  petition  of  plaintiff,  alleges 
that  at  the  time  this  action  was  commenced  there  was  and  ever 
since  has  been  and  now  is  another  action  pending  in  the  dis- 
trict court  of county,  between  the  same  parties  as  in  this 

action,  and  for  the  same  cause  of  action  set  forth  in  the  petition 
herein. 

BTo.  401. 
Infancy  of  the  Plaintiff. 

The  defendant,  in  answer  to  the  petition  of  the  plaintiff,  al- 
leges that  the  plaintiff  is  an  infant,  under  the  age  of  twenty-one 
[if  a  female  under  the  age  of  eighteen]  years,  and  has  no  guardian 
appointed  herein. 
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No.  402. 

Coverture  of  the  Plaintiff. 

The  defendant,  in  answer  to  the  petition  of  plaintiff,  alleges 
that  at  the  commencement  of  this  action  the  plaintiff  was  and 
now  is  the  wife  of  one  0.  D.,  now  living,  and  that  this  action 
does  not  in  any  way  concern  her  separate  property  or  business. 

No.  403. 

Misnomer  of  Defendant. 

C.  D.,  in  answer  to  the  petition  of  the  plaintiff,  alleges  that 
his  true  name  is  O.  D.,  and  not  E.  D.,  as  set  forth  in  said  peti- 
tion. 

ITo.  404. 

Misnomer  of-  Plaintiff. 

The  defendant,  in  answer  to  the  petition  of  the  plaintiff,  al- 
leges that  said  plaintiff  is  named  and  known  by  the  name  of 
,  and  not  by  the  name  of ,  as  set  forth  in  said  pe- 
tition. 

No.  405. 

Defect  of  Plaintiffs. 

The  defendant,  in  answer  to  the  petition  of  the  plaintiff,  al- 
leges that  the  cause  of  action  set  forth  in  plaintiff's  petition  did 
not  accrue  to  the  plaintiff  alone,  but  to  him  and  [one  E.  F.,  as 
partners,  or]  one  E.  F.,  who  is  still  living. 

No.  406. 

Defect  of  Defendants. 

The  defendant,  in  answer  to  the  petition  of  the  plaintiff,  al- 
leges that  the  cause  of  action  set  forth  in  plaintiff's  petition  did 
not  accrue  to  the  plaintiff  against  this  defendant  alone,  but 
jointly  with  one  G.  H.,  who  is  still  living. 

No.  407. 

The  Same  on  Joint  or  Partnership  Contract. 

The  defendant,  in  answer  to  the  plaintiff's  petition,  alleges 
that  the  contract  on  which  this  action  is  brought  was  not  made  by 
the  defendant  alone,  but  [as  'partners'],  or  jointly  with  one  E.  F., 
who  is  still  living. 
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No.  408. 

Nonjoinder  of  the  Owner  of  the  Equity  of  Redemption  in  an  Action  to  Foreclose  a 

Mortgage. 

The  defendant,  in  answer  to  the  petition  of  the  plaintiff,  al- 
leges that  on  or  about  the day  of ,  18...,  and  after 

the  execution  of  said  mortgage,  he^  by  a  deed  duly  executed  and 
delivered,  conveyed  sai(i  mortgaged  premises  to  one  G.  H.,  who 
still  retains  the  title  to  the  same. 

Ho.  409. 

Assignment  of  Cause  of  Action  to  Third  Person. 

The  defendant,  in  answer  to  the  petition  of  the  plaintiff,  al- 
leges that  prior  to  the  commencement  of  this  action,  to-wit :  on 

or  about  the day  of ,18...,  the  plaintiff  assigned  the 

subject  matter  of  this  action,  and  all  right,  title,  and  interest 
therein,  to  one  G.  H.,  who  then  became  and  ever  since  has  been 
the  owner  thereof. 

No.  410. 

Limitations, 

The  defendant,  in  answer  to  the  petition  of  the  plaintiff,  al- 
leges that  the  cause  of  action  stated  in  the  petition  did  not  ac- 
crue within  [if  the  contract  is  in  writing']  &ve  years,  if  verbal  [Jour 
years],  next  before  the  commencement  of  this  action.' 

No.  411. 

Infancy. 

The  defendant,  by  E.  F.,  his  guardian  ad  litem,  in  answer  to 
the  petition  of  the  plaintiff,  alleges  that  at  the  time  of  making 
the  contract  set  forth  in  said  petition  the  defendant  was  an  in- 
fant within  the  age  of  twenty-one  years  [eighteen  years  if  a  fe- 
male], being  at  that  time  but years  of  age. 

liTo.  412. 

Coverture. 

The  defendant,  in  answer  to  the  petition  of  the  plaintiff,  al-' 
leges  that,  before  and  at  the  time  of  making  the  contract  set 
forth  in  said  petition  she  was  [and  now  is]  the  wife  of , 

•  Where  it  does  not  appear  on  the  face  of  the  petition  that  the  claim  sued  on  Is 
barred  by  the  statute  of  limitations,  the  statute,  if  relied  on,  must  be  pleaded. 
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now  living,  and  said  contract  did  not  concern  her  separate  prop- 
erty, trade,  or  business. 

Wo.  413. 
Duress. 

The  defendant,  in  answer  to  the  petition  of  the  plaintiff,  al- 
leges that  at  the  time  of  making  said  contract  \in  writing]  set 
forth  in  said  petition  he  was  impi^isoned  by  the  plaintiff  [and 

others  in  collusion   with  him]  in  the  town  of  ,  in  

county,  and  deprived  of  his  liberty  until,  by  force  and  restraint 
of  said  imprisonment,  he  made  said  contract  and  delivered  the 
same  to  the  plaintiff. 

No.  414. 
Adverse  Enjoyment. 

The  defendant,  in  answer  to  the  petition  of  the  plaintiff,  al- 
leges that  the  cause  of  action  set  forth  in  plaintiff's  petition  did 
not  accrue  within  ten  years  next  before  the  commencement  of 
this  action. 

No.  415. 
Claim  Against  an  Estate  not  Presented  for  Allowance  Within  the  Time  Limited. 

The  defendant,  in  answer  to  the  petition  of  the  plaintiff",  al- 
leges that  on  the day  of ,  18...,  the  defendant  was 

duly  appointed  by  the  County  court  of county  adminis- 
trator of  the  goods  and  estate  of  [the  decedent],  and  accepted  said 

trust,  and  thereupon  said  court  fixed  the  •. day  of ,  18 . . . , 

as  the  time  for  creditors  to  present  their  claims  against  said  es- 
tate to  the  county  court  for  examination  and  allowance,  of  which 
due  notice  was  given  as  required  by  law.  Said  claim  was  due 
at  the  time  of  the  death  of  said  [decedent],  but  was  not  presented 
for  allowance  within  two  years  from  the  time  of  the  publication 
of  the  aforesaid  notice,  and  is  therefore  barred. 

Wo.  416. 
Accord  and  Satisfaction. 

The  defendant,  in  answer  to  the  petition  of  the  plaintiff,  al- 
leges that  before  this  action  was  brought,  and  after  said  cause 

of  action  accrued,  to-wit:  on  the day  of ,  18...,*  the 

defendant  delivered  to  the  plaintiff,  who  accepted  the  same  [state 
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what  money  or  ■property  was  delivered]  of  valu6  in  full  satisfaction 
and  discharge  of  the  debt  [or  damages']  by  the  jjlaintiff  demanded 
in  his  petition. 

3Sro.  417. 
Release. 

[As  in  preceding  form  to  the*.     Add:] 

The  plaintiff,  in  consideration  of  the  sum  of  $ ,  released 

and  discharged  the  defendant  from  the  claim  set  forth  in  his  pe- 
tition.    The  following  is  a  copy  of  sai'd  release : 

[  Copy  release.] 

BTo.  418. 

Fraud  in  Procuring  Contrast. 

The  defendant,  in  answer  to  the  petition  of  the  plaintiff,  al- 
leges that  the  instrument  set  forth  in  the  petition  upon  which 
this  action  is  founded  was  procured  from  the  defendant  by  the 
plaintiff  by  fraud  and  misrepresentation  in  this :  [state  the  partic- 
ular circumstances  constituting  the  fraud].^  That  said  representa- 
ti-ons  made  by  the  plaintiff  were  failse  and  untrue,  as  he  then 
well  knew ;  but  the  defendant,  relying  upon  the  same,  executed 
and  delivered  said  instrument  to  the  plaintiff. 

The  defendant  therefore  prays  that  said  instrument  may  be 
declared  void,  and  be  delivered  up  and  cancelled. 

No.  419. 
Insanity  of  Defendant. 

The  defendant,  in  answer  to  the  petition  of  the  plaintiff,  al- 
leges that  at  the  time  of  making  the  promise  set  forth  in  plain- 
tiff's petition  the  defendant  was  of  unsound  mind  and  entirely 
incapable  of  making  or  understanding  a  contract,^  as  the  plain- 
tiff well  knew. 

No.  420.      ■ 

The  Statute  of  Frauds  as  to  the  Leasing  or  Sale  of  Real  Estate. 

The  defendant,  in  answer  to  the  petition  of  the  plaintiff,  al- 
leges that  neither  the  defendant  nor  any  person  authorized  by 
him  ever  made  or  signed  any  contract,  or  agreement,  or  note,  or 
memorandum  thereof  in  writing  for  the  sale  [or  leasing]  of  said 
premises  or  any  part  thereof  to  the  plaintiff. 

>  See  Arnold  v.  Baker,  6  Neb.,  134.  "  See  Mulhy  v.  IngcMs,  4  Nelj.-,  115. 


FORMS   OP  ANSWERS.  351 

No.  431. 

Wkej-e  Contract  Sued  On  is  Void  ly  the  Law  of  the  Place  where  Made. 

The  defendant,  in  answer  to  the  petition  of  the  plaintiff,  al- 
leges that  the  contract  set  forth  in  said  petition  was  not  made  in 

this  state,  but  in  the  state  of ,  and  that  by  the  laws  of  that 

state  it  is  provided  that  [co])y  the  statute  relied  on,  and  state  facts 
showing  that  the  contract  falls  within  its  provisions.^ 

TSo.  422. 
Tender  of  Payment. 

The  defendant,  in  answer  to  the  petition  of  the  plaintiff,  al- 
leges that  before  this  action  was  brought,  to-wit:  on  the day 

of ,  18...,  he  tendered  to  the  plaiiitiff,  in  payment  of  said 

indebtedness  [or  promissory  note'],  the  sum  of  $ ,  which  he  re- 
fused to  receive,  and  the  defendant  has  ever  since  been  and  still 
is  ready  to  pay  said  sum  to  the  plaintiff,  but  he  has  refused  to 
receive  the  same,  and  the  defendant  now  brings  said  sum  into 
court  and  offers  the  same  to  th«  plaintiff. 

No.  423. 

Compj-omise. 

The  defendant,  in  answer  to  the  petition  of  the  plaintiff,  al- 
leges .that  before  this  action  was  brought,  to-wit:  on  the 

day  of ,  18...,  the  plaintiff  demanded  [the  subject  of  the  ae- 

tioii]  from  the  defendant,  which  he  refused  to  pay  because  [state 
facts  showing  that  the  claim  was  doubtful,  or  the  damages  unliquidated^, 
and  the  parties  thereupon,  on  said  day,  compromised  said  claim, 

the  defendant   paying  the  plaintiff  the  sum  of  % therefor, 

which  he  accepted  in  fuU'satisfaction  and  discharge  thereof. 

No.  424. 

Rescission  of  Contract. 

The  defendant,  in  answer  to  the  petition  of  the  plaintiff,  al- 
leges that  after  the  contract  set  forth  in  the  petition  was  made, 
and  before  any  breach  thereof,  it  was  expressly  agreed  between 
the  plaintiff  and  defendant  that  said  contract  should  be  rescind- 
ed and  abandoned,  and  it  was  thereupon  rescinded  and  aban- 
doned accordingly. 

1  See  Kittle  v.  De  Lamater,  3  Neb.,  325. 
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liTo.  425. 

Discharge  in  Bankruptcy. 

1.  The  defendant,  in  answer  to  the  "petition  of  the  plaintiff,. 

alleges  that  on  the  ......  day  of ,  18...,  he  filed  a  petition 

in  the  district  court  of  the  United  States  for  the  district  of , 

setting  forth  a  list  of  his  creditors  and  their  respective  places  of 
residence,  and  the  amount  due  each,  and  also  an  inventory  of 
his  property,  rights,  credits,  and  effects  of  every  kind  and  na- 
ture, and  alleging  that  he  was  a  resident  and  citizen  of  the  dis- 
trict of .,  and  was  owing  debts  which  had  not  been  created 

in  consequence  of  a  defalcation  as  a  public  officer,  or  as  an  ex- 
ecutor, administrator,  guardian,  or  trustee,  or  while  acting  in 
any  other  fiduciary  capacity,  and  that  he  was  unable  to  pay  said 
debts,  which  petition  was  duly  verified  by  his  oath,  and  prayed 
to  be  declared  a  bankrupt  by  a  decree  of  said  court  and  dis- 
charged from  the  payment  of  said  debts. 

2.  That  afterwards,  to-wit:  dh  the day  of ,  18..., 

the  defendant  was  by  said  court  duly  adjudged  a  bankrupt,  and 

afterwards,  on  the day  of ,  18...,  he  filed  his  petition 

in  said  court  praying  for  a  discharge  from  all  his  debts,  and  cer- 
tificate of  Said  discharge.     The  creditors  of  the  defendant  and 

all  parties  in  interest  were  duly  notified  to  appear  on  the 

day  of ,18...,  and  show  cause,  and  the  defendant,  having 

fully  complied  with  all  the  requirements  of  the  act  of  congress 

in  relation  thereto  and  the  orders  of  the  court,  was  on  the 

day  of ..,  18...,  duly  declared  by  said  court  entitled  to  his 

discharge  from  his  debts  and  a  certificate  thereof,  and '  a  decree 
was  then  and  there  rendered  by  said  court  discharging  the  de- 
fendant from  all  his  debts. 

3.  The  cause  of  action  set  forth  in  the  plaintiff's  petition  was 
due  and  owing  to  the  plaintiff  before  the  defendant  filed  said  pe- 
tition and  was  declared  a  bankrupt,  and  said  debt  was  one  prov- 
able against  his  estate  in  bankruptcy,  and  from  which  he  was 
discharged  by  said  proceedings  in  bankruptcy,  and  was  not  cre- 
ated in  consequence  of  a  defalcation  of  a  public  office,  or  as  an 
executor,  administrator,  guardian,  or  trustee,  or  while  acting  in 
any  other  "fiduciary  capacity. 
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No.  426. 

I  Arbitration. 

1.  The  defendant,  in  answer  to  the  petition  of  the  plaintiff,  al- 
leges that  after  the  accruing  of  the  cause  of  action  set  forth  in 
said  petition,  and  before  the  commencement  of  this  action,  to- 

wit:  on  the day  of ,  18...,  the  plaintiff  and  defendant 

by  mutual  agreement  submitted  all  and  every  cause  of  action  ex- 
isting between  them  to  E.  F.  and  G.  H.,  who  were  to  make  and 

publish  their  award  in  writing  on  or  before  the dav  of , 

18... 

2.  Said  E.  F.  and  G-.  H.  thereupon  entered  upon  their  duties 
as  arbitrators,  and  after  hearing  the  plaintiff  and  defendant  and 

the  evidence  adduced,  on  the day  of ,  18...,  made  and 

published  their  award  in  writing,  of  which  the  plaintiff  then  had 
due  notice.     The  following  is  a  copy  of  said  award : 

\^Copy  award.'] 

3.  The  defendant  has  duly  performed  all  the  conditions  of 
said  award  on  his  part  to  be  performed. 

BTo.  427. , 
Fraud  in  obtaining  Judgment. 

1.  The  defendant,  in  answer  to  the  petition  of  the  plaintiff,  al^- 
leges  that  the  judgment  set  forth  in  said  petition  was  obtained 
by  the  plaintiff  against  the  defendant  by  fraud  and  misrepresen- 
tation in  this — that  the  plaintiff,  after  the  commencement  of  the 
action  upon  which  said  judgment  was  obtained,  fraudulently  rep- 
resented to   the   defendant,  for  the  purpose  of  preventing  him 

.  from  defending  said  action,  that  he  was  about  to  dismiss  said  ac- 
tion, and  that  he  would  not  further  prosecute  the  same,  and  that 
the  defendant  need  not  employ  an  attorney  nor  pay  any  further 
attention  to  it. 

2.  The  defendant,  relying  upon  said  representations  of  the 
the  plainti:^  failed  to  employ  an  attorney  or  to  appear  at  the  next 
term  of  said  court  to  defend  said  action. 

3.  The  plaintiff  fraudulently  appeared  at  the  next  term  of 
said  court,  and  without  the  knowledge  of  the  defendant  proscv 
cuted  said  action  and  obtained  said  judgment  against  the  defend- 
ant by  default. 

23 
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4.  The  defendant  was  not  indebted  to  the  plaintiff  in  the  sum 
claimed  in  said  petition  for  which  judgment  was  rendered,  nor 
in  any  sum  whatever,  and  has  a  complete  defense  to  said  action.*' 

No.  428. 

Want  of  Jurisdiction. 

The  defendant,  in  answer  to  the  petition  of  the  plaintiff,  alleges 
that  no  summons  was  served  upon  him  in  the  action  set  forth  in 
the  petition  upon  which  said  judgment  was  obtained,  nor  did  he  , 
appear  in  said  action  either  in  person  or  bj  attorney,  and  the 
court  had  no  jurisdiction. 

ISTo.  429. 

Want  of  Jurisdiction. 

1.  The  defendant,  in  answer  to  the  petition  of  the  plaintiff,  al- 
leges that  when  the  action  upon  which  the  judgment  set  forth  in 
the  petition  was  recovered  was  commenced  the  plaintiff  was  a 
non-resident  of  the  state  of and  absent  therefrom. 

2.  The  defen-dant  never  appeared  in  said  action  either  person- 
ally or  by  an  attorney,  and  was  never  served  with  summons 
therein." 

BTo.  430. 

Failure  of  Consideration. 

1.  The  defendant,  in  answer  to  the  petition  of  the  plaintiff, 
alleges  tha,t  the  promissory  note  set  forth  in  said  petition  was 
given  for ,  which  the  plaintiff  sold  and  delivered  to  the  de- 
fendant, and  for  no  other  consideration  whatever. 

2.  The  plaintiff  had  no  title  to  said at  the  time  he  sold 

and  delivered  the  same  to  the  defendant,  but  it  was  the  property 

of ,  who  on  the day  of ,  18...,  claimed   said 

property  and  recovered  the  same  in  an  action  of  replevin. 

3.  The  defendant  has  therefore  received  no  consideration  for 
said  note. 

*  It  should  appear  that  the  party  asking  the  aid  of  equity  against  the  entorceraent 
of  the  judgment  has  a  good  defense  to  the  claim  upon  which  the  action  was  founded. 
High  on  Injunctions,  §§  88,  89. 

'  See  Eaton  v.  Wasty,  6  Neb.,  419. 

'  A  judgment  in  rem  is  not,  In  another  state,  even  prima  facie  evidence  of  debt 
Amdt  V.  Amdt,  15  Ohio,  32.    WeUs'  Kes  Adjudlcata,  page  504. 
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Ifo.  431. 
Want  of  Consideration' when  Promissory  Note  has  heen  Transferred. 

1.  The  defendant,  in  answer  to  the  petition  of  the  plaintiff, 
alleges  on  information  and  belief  that  the  plaintiff  purchased  said 

note  on  or  about  the day  of ,  18...,  and  after  said  note 

had  become  due.' 

2.  The  defendant  further  alleges  that  said  note  was  made  and 

delivered  by  the  defendant  to in  consideration  of  a  certain 

patent  right  for  a  pretended  improved  buggy  spring  which  said 

represented   was   a   new  and  valuable  improvement  in 

buggy  springs,  and  of  the  value  of  $ ,  and  the  defendant,  re- 
lying upon  said  representations,  purchased  said  patent  right  of 

said and  made  and  delivered  to  him  the  note  in  question, 

the  sole  consideration  therefor  being  said  patent  right. 

3.  Said  patent  right  was  void  for  want  of  novelty  and  no  im- 
provement whatever  on  former  methods   of  preparing  buggy 

springs,  as  said well  knew  at  the  time'  of  said  sale,  and  was 

of  no  value  whatever,  and  the  defendant  has  received  no  consider 
ration  for  said  note. 

4.  The  defendant  denies  each  and  every  allegation  in  said  pe- 
tition inconsistent  with  the  foregoing  statement. 

No.  432. 

Acceptance  for  Accommodation  of  the  Plaintiff. 

The  defendant,  in  answer  to  the  petition  of  the  plaintiff,  al- 
leges that  he  accepted  the  .bill  set  forth  in  said  petition  for  the 
sole  accommodation  of  the  plaintiff,  and  that  there  was  no  v^lue 
or  consideration  for  the  ^ceptance  or  payment  thereof  by  the 
defendant. 

No.  433. 
Novation  iy  Substitution  of  New  Creditor. 

1,  The  defendant,  in  answer  to  the  petition  of  the  plaintiff, 
alleges  that  on  or  about  the day  of ,  18...,  the  plain- 
tiff requested  him  to  make  and  deliver  to  E.  F.  the  defendant's 

promissory  note  for  the  sum  of  $ ,  payable  to  said  E.  F.  or 

order,  the  same  to  be  in  full  discharge  of  the  defendant's  debt 

•  This  form  of  pleading  seems  to  be  permissible  in  cases  where  the  pleader  can  have 
no  positive  information  as  to  the  facts  alleged. 
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to  the  plaintiff  of  the  amount  set  forth  and  claimed  in  said 
petition. 

2.  In  pursuance  of  said  request  of  the  plaintiff  the.  defendant 
on  said  day  made  and  delivered  his  promissory  note  for  the  sum 
of  $ to  said  E.  F.,  who  accepted  the  same. 

No.  434. 
Pari  Payment,  and  Deficiency  in  Goods  Exceeding  ihe  Balance. 

1.  The  defendant,  in  answer  to  the  petition  of  the  plaintiff, 
alleges  that  on  the day  of ,18...,  he  paid  to  the  plain- 
tiff the  sum  of  $ on  account  of  the  goods  set  forth  in  said 

petition,  and  that  he  re-delivered  to  the  plaintiff  the  following 
articles  therein  described  [describe  them],  of  the  value  off 

[Second  defense.] 

1.  As  a  second  defense  the  defendant  alleges  that  among  the 
articles  furnished  by  the  plaintiff  to  the  defendant,  and  included 

in  said  petition,  were  one ,  three ,  four ,  which  were 

charged  in  gross  at  the  sum  of  $ 

2.  It  was  agreed  between  the  plaintiff  and  defendant  that 
[set  out  the  contract  in  detail]. 

3.  Said  goods  upon  examination  were  found  to  be  imperfect, 
and  did  not  conform  to  the  quality  of  goods  purchased,  in  this : 
[state  the  defects],  and  the  defendant  at  once  notified  the  plaintiff 
to  take  said  goods  away  and  replace  them  with  unobjectionable 
goods,  which  he  then  refused  and  still  refuses  to  do,  although 
the  defendant  at  all  times  has  been  and  still  is  ready  to  deliver 
the  same  to  him.  , 

4.  Said  goods,  if  perfect  and  conformed  to  the  contract,  would 
be  of  the  value  off ,  but  are  worth  not  to  exceed  the  sum  of 


The  defendant  therefore  prays,  etc. 

TSo.  435. 
Counterclaim,  Breach  of  Warranty. 

1.  The  defendant,  in  answer  to  the  petition  of  the  plaintiff, 
alleges  that  the  note  set  forth  in  said  petition  was  made  and  de- 
livered by  the  defendant  to  one  E.  F.,  at  that  time  the  agent  of 
the  plaintiff,  and  in  exchange  for  the  following  goods:  [descri)e 
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them],  sold  by  sample  to  the  defendant  by  said  E.  F.  as  such 
agent  of  the  plaintiff. 

2.  Said  goods  were  delivered  to  the  defendant  on  the  

day  of ,  18...,  but  did  not  correspond  with  the  samples 

in  this  [state  wherein  they  failed  to  correspond],  and  were  worth  not 
to  exceed  $ 

3.  As  soon  as  defendant  discovered  that  said  goods  were  not 
of  as  good  quality  as  the  samples  he  notified  said  agent  [or  the 
plaintiff]  thereof,  and  offered  to  return  said  goods,  and  is  still 
ready  to  do  so. 

The  defendant  therefore  prays  that  $ ,  the  amount  of  said 

damages  sustained  by  him,  may  be  deducted  from  the  amount  of 
said  note. 

No.  436. 

On  Note  Given  for  Diseased  Horse. 

1.  The  defendant,  in  answer  to  the  petition  of  the  plaintiff, 
alleges  that  said  note  was  given  for  a  horse  purchased  by  the  de- 
fendant of  the  plaintiff,  and  that  the  plaintiff",  in  making  said 
sale,  represented  to  the  defendant  that  he  was  well  acquainted 
with  the  diseases  of  horses,  and  that  said  horse  was  entirely  free 
from  disease;  and  the  defendant,  being  unacquainted  with  the 
diseases  of  horses,  and  relying  upon  said  representations  of  the 
plaintiff,  purchased  said  horste. 

2.  The  defendant,  at  the  time  he  purchased  said  horse,  was 

about  to  open  a  livery  stable  iurthe  town  of ,  and  was  the 

owner  of  twenty  horses,  to  be  used  in  said  business  at  said  sta- 
ble, and  desired  to  use  the  horse  purchased  of  the  plaintiff  with 
his  other  horses,  of  which  the  plaintiff  was  duly  notified  at  the 
time  of  said  sale. 

3.  Said  horse  was  not  free  from  disease  at  the  time  the  plain- 
tiff purchased  the  same,  but  was  diseased  with  ,  which  is 

contagious,  and  before  the  defendant  had  knowledge  that  said 
horse  was  diseased,  and  while  being  kept  in  the  same  stable 
with  his  other  horses,  the  latter  caught  the  disease  from  contact 
with  the  horse  purchased  from  plaintiff,  and  [state  special  dam- 
ages]. 

4.  By  reason  of  which  the  defendant  has  sustained  damages 
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in  the  sum  of  $ ,  which  he  prays  may  be  deducted  from  the 

amount  of  said  note.  " 

No.  437. 
Sy  Surety  Alleging  that  the  Payee  has  Extended  the  Time  of  Payment. 

The  defendant,  in  answer  to  the  petition  of  the  plaintiff,  al- 
leges that  about  the  time  of  the  maturity  of  said  note,  to-wit : 
on  or  about  the  day  of ,  18...,  the  plaintift",  for  a  val- 
uable consideration,  and  without  the  consent  of  the  defendant,, 
entered  into  an  agreement  with  [the  maker],  whereby  he  agreed 
to  extend,  and  did  extend,  the  time  for  the  payment  of  said  note 
until  the day  of ,  18...." 

Wo.  438. 

By  Surety  Asking  to  he  Subrogated  to  SecuHiies  in  the  Hands  of  the  Plaintiff. 

1.  The  defendant  E.  F.,  in  an  answer  to  the  plaintiff's  peti-, 
tion,. alleges  that  the  note  set  forth  in  said  petition  was  , signed 
by  the  defendant  as  surety  for  [the  cq-defendani],  as  the  plaintiff 
well  knew. 

2.  On  the day  of ,  18...,  said   [co-defejidanf],  to 

secure  the  payment  of  said  note,  executed  and  delivered  to  the 
plaintiff  a  mortgage'  upon  the  [describe  premises],  ,which  security 
the  plaintiff  still  holds,,  and  which  is  ample  to  pay  the  plaintiff's 
claim. 

3.  The  [co-defendant']  is  insolvent  and  entirely  unable  to  pay 
said  note,  except  as  the  amount  thereof  may  be  made  from 
said  mortgaged  property. 

4.  On  the  day  of ,  18...,  the  defendant  offered  to 

pay  said  note,  with  interest  and  costs  to  that  date,  and  demanded 
of  the  plaintiff  an  assignment  of  said  mortgage,  but  the  plain- 
tiff refused  to  assign  the  same  to  defendant,  alleging  that  he 
holds  said  mortgage  as  security  for'  another  note  held  by  him 
against  [the  co-defendant].  ^ 

5.  The  plaintiff"  is  a  non-resident  of  this  state^^and  the  de- 
fendant will  be  remediless  unless  said  mortgage  is  assigned  to 
him  as  security. 

The  defendant  therefore  prays  that  upon  his  paying  said  note 

'  Burr  V.  Boija;  3  Neb.,  275.    Billon  v.  Jiussell,  5  Id;,  484, 
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with  interest  and  costs  the  plaintiff  may  be  required  to  assign  said 
mortgage  to  him  and' for  such  other  relief  as  equity  may  require.' 

If  o.  439. . 

Building  Contract, 

1.  The  defendant,  in  answer  to  the  petition  of  plaintiff,  al- 
leges that  the  work  set  forth  in  said  petition  was  performed  un- 

.  der  a  contract,  of  which  the  following  is  a  copy : 
[:Copy  contract.'] 

2.  The  plaintiff  has  not  completed  said  work  in  accordance 
with  said  contract  in  this  [state  in  what  the  failure  consists],  and 
said  work  is  still  incompleted  and  unfinished. 

3.  The  defendant  has  obtained  no  certificate  from  A.  B.,  the 
architect  mentioned  in  said  contract,  that  said  contract  has  been 
completed  to  his  satisfaction." 

No.  440. 

Failure  to  Obtain  Architect' s  Certificate. 

The  defendant,  in  answer  to  the  petition  of  the  plaintiff,  al- 
leges that  the  work  set  forth  in  said  petition  was  to  be  com- 
pleted in  a  good  workmanlike  manner  by  the day  of  ....>.... , 

18...,  to  the  satisfaction  of ,  the  architect,  agreed  upon  in 

said  contract,  and  his  certificate  obtained  by  the  plaintiff  that 
the  same  was  completed  to  his  satisfaction.  But  said  work  is 
still  incomplete  and  unfinished,  and  said  plaintiff  has  not  ob- 
tained the  certificate  of  said  architect  that  said  work  is  finished 
as  provided  in  said  agreement. 

TSo.  441. 
Departure  from  Cfi^aranty  of  Payment  of  Goods  Sold  to  Third  Party. 

1.  The  defendant,  in  answer  to  the  petition  of  the  plaintiff, 
alleges  that  he  did  not  agree  to  be  answerable  to  the  plaintiff  for 

goods  sold  generally  and  without  limit  to  ,  but  only  for 

the  bill  of  goods  sold  to  said on  the  day  of , 

18...,  amounting  to  the  sum  of  $ ,  and  did  not  agree  to  be 

answerable  for  the  price  of  the  goods  set  forth  in  said  petition. 

2.  The  defendant  denies  each  and  every  allegation  in  said 
petition  inconsistent  with  the  statements  in  the  above  answer. 

>  See  £urr  v.  Boyer,  2  Net).,  375. 

'  See  Mercer  v.  Harris,  4  Neb.,  83.    School  District  v.  Handall,  5  Id.,  408. 
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No.  442. 
Alteration  of  Contract. 

The  defendant,  in  answer  to  the  petition  of  the  plaintiff,  al- 
leges that  after  the  making,  signing,  and  delivering  of  said  con- 
tract [or  promissory  note],  the  plaintiff,  without  the  consent  or 
knowledge  of  the  defendant,  willfully  altered  the  same  in  a  toa- 
terial  part,  as  follows :  [state  the  alteration].  The  defendant  de- 
nies that  the  contract  set  forth  in  said  petition  is  the  contract  of 
the  defendant. 

No.  443. 
^  Policy  Obtained  hy  Misrepresentation. 

The  defendant,  in  answer  to  the  petition  of  the  plaintiff,  al- 
leges that  the  defendant  was  induced  to  make  and  subscribe  the. 
policy  set  forth  in  the  petition  by  the  fraudulent  misrepresenta- 
tions made  by  the  plaintiff  to  the  defendant  of  the  following 
facts  material  to  said  risk,  and  material  to  be  known  to  the  de- 
fendant, viz. :  [state  misrepresentation]. 

No.  444. 
Fraud  in  OJitaining  Policy  of  Life  Insurance. 

1.  The  defendant,  in  answer  to  the  petition  of  the  plaintiff, 
alleges  th^t  [the  insured],  in  order  to  induce  the  defendant  to 
make  and  subscribe  said  policy  of  insurance,  falsely  and  fraudu- 
lently represented  to  defendant  that  at  the  time  of  the  delivery 
of  his  declaration  to  the  defendant  he  was  in  good  health,  and 
was  not  affected  with  any  hereditary  or  other  disease  tending  to 

,  shorten  life,  and  the  defendant,  relying  upon  said  representa- 
tions, issued  said  policy. 

2.  [The  insured]  was  not  then  in  a  good  state  of  health,  but 
had  been  and  was  afflicted  with  [bronchitis],  a  disease  that  does 
tend  to  shorten  life.' 

BTo.  445. 

Eviction  as  a  Defense  in  an  Action  for  Rent. 

The  defendant,  in  answer  to  the  petition  of  the  plaintiff;  al- 
leges that  on  the day  of ,  18...,  and  after  the  making 

■It  is  an  anomaly  in  tlie  law  of  contracts  to  permit  the  insurer  to  retain  the  premi- 
ums and  refuse  to  perform  the  contract. 
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of  the  lease  set  forth  in  said  petition,  and  before  any  part  of  the 
rent  demanded  in  said  petition  became  due,  the  plaintiff,  with 
force  and  arms,  entered  upon  said  premises  and  ejected  and  ex- 
pelled the  defendant  therefrom,  and  has  since  kept  him  out  of 
the  possession  thereof 

Wo.  446. 
Surrender  of  the  Lease. 

The  defendant,  in  answer  to  the  petition  of  the  plaintiff,  al- 
leges tfiat  on  the day  of ,  18...,  and  after  the  making 

of  the  lease  set  forth  in  said  petition,  and  before  any  part  of  the 
rent  demanded  in  said  petition  became  due,*  the  defendant  sur- 
rendered said  premises  and  all  his  right,  title,  and  interest  in 
said  lease  to  the  plaintiff,  who  accepted  the  same,  and  has  since 
had  possession  of  said  premises. 

Wo.  447. 

Lessor  Accepted  Assignee  of  Lessee  as  Tenant. 

1.  Follow  the  preceding  form  to  the  *,  then  add — 

The  defendant  duly  assigned  all  his  right,  title,  and  inter- 
est in  said  lease  to  one  E.  F.,  who  thereupon  took  possession  of 
said  premises  under  said  lease. 

2.  On  the day  of ,  18...,  the  plaintiff  was  duly  no- 
tified of  said  assignment,  and  thereupon  agreed  to  accept  said 
E.  F.  as  his  tenant  of  said  premises,  and  to  look  solely  to  him 
for  the  rent  thereof." 

No.  448. 

Denial  that  the  Plaintiff  Duly  Performed  on  His  Part. 

The  defendant,  in  answer  to  the  petition  of  the  plaintiff,  de- 
^  nres  that  the  plaintiff  has  performed  the  conditions  of  said  agree- 
ment on  his  part,  but  on  the  contrary  he  has  wholly  failed  to 
perform  the  same,  in  this:  [state  specifically  wherein  he  has  failed,  as 
in  a  petition}. 

BTo.  449. 
Where  the  Failure  of  the  Plaintiff  Prevented  the  Defendant  Performing. 

1,  Tbe  defendant,  in  answer  to  the  petition  of  the  plaintiff, 
alleges  that  at  the  time  of  making  the  contract  set  forth  in  said 
petition,  and  as  a  part  of  the  consideration  therefor,  the  plaintiff 
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was  to  build  the  mill-house  complete  and  have  it  ready  for  the 
machinery  by  the  fifteenth  day  of  October,  1871.  The  defend- 
ant was  thereupon  to  furnish  the  machinery  for  said  mill  and 
'  the  lumber  and  material  necessary  for  putting  up  said  machinery, 
and  have  the  same  completed  on  or  before  the  first  day  of  De- 
cember, 1871. 

2.  The  plaintiff  wholly  failed  to  erect  said  mill-house,  and  on 
or  about  the  first  day  of  November,  1871,  the  defendant  requested 
said  plaintiff  to  erect  the  same,  which  he  then  refused  and  still 
refuses  to  do,  whereby  the  defendant  was  prevented  from  per- 
forming said  contract.' 

No.  450. 

Performance  on  the  part  of  the  Defendant. 

The  defendant,  in  answer  to  the  petition  of  the  plaintiff,  al- 
leges that  on  or  about  the day  of ,18...,  he  made 

and  delivered  [or  tendered^  to  the  plaintiff  the described 

and  set  forth  in  said  petition,  and  ever  since  has  been  and  now 
is  ready  and  willing  to  deliver  the  same  to  the  plaintiff.. 

ISo.  451. 

Denial  of  Refusal  to  Marry  on  Request. 

The  defendant,  in  answer  to  the  petition  of  the  plaintiff,  de- 
nies that  he  has  refused  to  marry  the  plaintiff,  but  alleges  that 

since  the day  of ,  18...,  he  has  at  all  times  been  and 

now  is  ready  and  willing  to  marry  her,  as  she  well  knew. 

ISO.  452. 
Bad  Character  of  the  Plaintiff. 

The  defendant,  in  answer  to  the  petition  of  the  plaintiff,  al-  ^ 
leges  that  at  the  time  of  making  the  promise  set  forth  in  the  pe- 
tition the  plaintiff  was  unchaste,  and  generally  reported  among 
those  intimately  acquainted  with  her  so  to  be,  but  the  defendant 
at  that  time  was  wholly  ignorant  that  such  was  her  character, 
and  as  soon  as  he  was  informed  thereof  he  refused  to  marry  her. 

STo.  453. 

Misconduct  of  the  Plaintiff. 

The  defendant,  in  answer  to  the  petition  of  the  plaintiff,  al- 

1  See  Solmes  v.  Wilhite,  3  Neb.,  160. 
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leges  that  after  the  making  of  the  promise  set  forth  in  said  pe- 
tition, to-wit:  on  the dayof ,18...,  the  plaintiff,  with-' 

out  the  knowledge  or  connivance  of  the  defendant,  had  carnal 
connection  with  one  C.  D.,  at  the  residence  of  one  A.  B.,  and 
the  defendant,  upon  being  informed  thereof,  refused  to  marry 
her. 

BTo.  454.       ' 
Justifying  Trespass. 

1.  The  defendant,  in  answer  to  the  petition  of  the  plaintiff, 
alleges  that  at  the  time  of  taking  said  goods  mentioned  in  said 
petition  he  was  the  sheriff  of county. 

2.  At  the ,  18...,  term  of  the  court  of 

county,  one  A.  B.  commenced  an  action  of  replevin  against  C. 
D.  to  recover  the  possession  of  the  goods  described  in  the  peti- 
tion, and  an  order  of  delivery  was  duly  issued  in  said  cause,  of 
which  the  following  is  a  copy:  [copy  order  of  delivery^,  and  was  de- 
livered to  the  defendant,  who  thereupon  seized  said  goods  under 
said  order,  and  upon  the  execution  and  delivery  to  him  of  the 
following  undertaking  [copy  undertaking']  by  the  said  A.  B.,  which 
was  duly  approved,  re-delivered  said  goods  to  the  said  A.  B. 

3.  The  defendant  took  and  delivered  said  goods  under  said 
proceedings  in  replevin  and  in  no  other  manner. 

Wo.  455. 

Justification  under  Execution: 

1.  The  defendant,  in  answer  tp  the, petition  of  the  plaintiff, 
alleges  that  at  the  July,  1878,  term  of  the  district  court  of  Hall 
county,  one  A.  B.  recovered  a  judgment  against  C.  D.  for  the 

sum  of  $ ,  and  for  $ costs  of  suit,  and  that  on  the 

day  of ,18...,  an  execution  in  due  form  of  law  was  duly 

issued  out  of  said  court  and  directed  to  the  defendant,  who  at 
that  time  was  the  sheriff  of  said  county,  for  service.  The  follow- 
ing is  a  copy  of  said  execution  : 

[Copy  exepution.] 

2.  Said  execution  was  thereupon  delivered  to  the  defendant, 
who,  as  sheriff  of  said  county,  levied  the  same  upon  the  goods 
and  chattels  mentioned  in  said  petition^  which  goods  at  the  time 
of  said  levy  were  the  property  of  [the  judgment  debtor']. 


364  PLEADING  AND   PKACTICB, 

3.  The  defendant  denies  each  and  every  allegation  in  said  pe- 
tition inconsistent  with  the  statements  in  the  above  answer. 

No.  456. 

Recapture  of  Debtor  after  an  Escape. 

1.  The  defendant,  in  answer  to  the  petition  of  the  plaintiff, 
alleges  that  said  [debtor']  wrongfully  and  without  the  privity  or 
consent  of  the  defendant  made  his  escape  from  the  custody  of 
the  defendant. 

2.  On  the day  of ,  18...,  and  before  the  commence- 
ment of  this  '  action,  the  defendant  captured  and  retook  said 
[debtorl  into  his  custody,  where  he  has  ever  since  been  held  un- 
der the  process  set  forth  in  said  petition. 

No.  457. 

lAenfor  Storage. 

1.  The  defendant,  in  answer  to  the  petition  of  the  plaintiff, 
alleges  that  on  the day  of ,18...,  the  plaintiff  depos- 
ited the  goods  set  forth  in  said  petition  with  the  defendant  as 
warehouseman  to  be  stored  in  his  warehouse,  the  plaintiff  agree- 
ing to  pay  therefor  the  sum  of  $ per  month. 

2;  There  is  now  due  from  the  plaintiff  to  the  defendant  for 
said  storage  the  sum  of  $ 

3.  The  defendant  at  all  times  has  been  and  now  is  ready  to 
deliver  said  goods  to  the  plaintiff  upon  the  payment  of  said  sum, 
but  the  plaintiff'  has  failed  to  pay  or  tender  the  same  to  the  de- 
fendant. 

No.  458. 

Lien  of  an  Agister. 

1.  The  defendant,  in  answer  to  the  petition  of  the  plaintiff, 
alleges  that  before  and  at  the  time  of  making  the  contract  here- 
inafter set  forth,  the  defendant  had  a  lien  upon  said  horses  to  the 

amount  of  $ ,  for  breaking,  training,  feeding,  and  caring  for 

the  same,  and  had  possession  of  said  horses. 

2.  While  said  horses  were  thus  in  possession  of  the  defend- 
ant and  before  the  sale  hereinafter  mentioned,  the  plaintiff  and 
defendant  entered  into  an  agreement  that  the  defendant  should 
sell  said  horses  for  the  highest  price  he  could  obtain  and  retain 
the  amount  due  him  for  training  and  taking  care  of  the  same. 
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3.  In  pursuance  of  said  agreement  the  defendant  sold  said 
horses  for  the  sum  of  $ ,  being  the  highest  price  he  could  ob- 
tain; and  immediately  notified  the  plaintiff  of  said  sale,  and  ten- 
dered to  him  the  sum  of  $ ,  being  the  price  of  said  horses, 

less  the  sum  due  defendant,  which  he  refused  and  still  refuses  to 
receive. 

ItTo.  459. 
Bona  fide  Purchaser  of  Real  Estate  Without  Notice. 

1.  The  defendant,  in  answer  to  the  petition  of  the  plaintifi", 

alleges  that  on  the day  of ,  18...,  one  C.  D.  was  in 

possession  of  the  following  described  real  estate,  to-wit :  [describe 
it],  being  the  property  set  forth  in  said  petition,  and  claimed 
to  be  the  owner  thereof  in  fee. 

2.  The  defendant,  believing  said  C.  D.  to  be  the  owner 
thereof,  on  said  day  purchased  said  real  estate  from  him  for  the 

sum  of  $ ,  and  received  from  him  a  deed  of  that  date,  duly 

executed  and  acknowledged,  which  deed  contained  a  covenant 
that  he  was  seized  in  fee  of  said  premises,  and  that  they  were 
free  from  incumbrances. 

3.  ■  On  the  clay  of ,  18...,  the  defendant  actually 

paid  said  C.  D.  the  sum  of  $ for  said  land,  and  he  had  no 

notice  whatever  at  the  time  of  receiving  said  deed  or  of  the  pay- 
ment of  said  purchase  money  of  any  claim,  right,  title,  or  inter- 
est of  the  plaintiflf,  or  of  any  other  person  in  said  real  estate  ex- 
cept C.  D. 

No.  460. 
Disclaimer  of  Title. 

The  defendant,  in  answer  to  the  petition  of  the  plaintiff,  dis- 
claims all  right,  title,  and  interest  in  or  to  said  real  estate  or  any 
part  thereof. 

Wo.  461. 

Overdrawing  Account  ty  Partner  Done  ly  Assent  of  Co-partner. 

1.  The  defendant,  in  answer  to  the  petition  of  the  plaintiff, 
alleges  that  the  funds  set  forth  in  said  petition,  which  were 
drawn  by  the  defendant  in  excess  of  his  share  of  the  profits 

thereof,  to-wit:   the  sum  of  $ ,  were  drawn  with  the  full 

knowledge,  cpnsent,  and  approbation  of  the  plaintiff.' 

-   »  See  Mctorniick  v.  McCormick,  7  Neb.,  440, 
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The  defendant  denies  eaeli  and  every  allegation  set  forth  in 
the  [third]  count  of  said  petition. 

Ifo.  462. 

Partnership  Not  Terminated. 

1.  The  defendant,  in  answer  to  the  petition  of  the  plaintiff, 
alleges  that  the  partnership  set  forth  in  said  petition  was  formed 
and  carried  on  under  an  agreement  in  writing,  of  which  the  fol- 
lowing is  a  copy: 

[  Copy  agreement.'] 

2.  The  partnership  set  forth  in  said  agreement  is  the  same  as 
is  set  forth  in  said  petition,  and  has  never  been  altered  or 
changed  in  any  manner,  and  the.  time  fixed  for  the  termination 
of  the  same  has  not  yet  arrived. 

No.  463. 

Non-Joinder  of  the  Owner  of  the  Fee  in  Actions  of  Foreclosure. 

The  defendant^  in  answer  to  the  petition  of  the  plaintiff,  al- 
leges that  after  the  execution  of  the  mortgage  set  forth, in  said 
petition,  and  before  this  action  was  commenced,  to-wit:  on  the 

day  of ,  18...,  the  defendant,  being  the  owner  of  the 

fee,  conveyed  said  premises,  subject  to  said  mortgage,,  by  a  deed 
duly  executed  and  acknowledged  to  one  C.  D.,  who  is  now  the 
owner  of  the  equity  of  redemption  thereof,  and  should  be  made 
a  party  defendant. 

No.  464. 

To  I  Have  Mortgaged  Premises  Sold  in  the  Inverse  Order  of  their  Alienation. 

1.  The  defendant,  in  answer  to  the  petition  of  the  plaintiff, 
alleges  that  after  the  making  of  the  mortgage  set  forth  in  said 

petition,  to-wit:  on  the  day  of ,  18...,  [the  mortgagor] 

sold  and  conveyed  to  the  defendant  a  portion  of  said  mortgaged 
premises,  described'  as  follows :  [describe  property  conveyed^]. 

2.  The  defendant  further  alleges  that  after  the  sale  and  con- 
veyance of  the  above  described  real  estate  to  the  defendant  said 
[mortgagdr]  sold  and  conveyed  an  undivided  half  of  the  residue 
of  said  premises  to  one  E.  F. 

The  defendant  therefore  prays  that  the  premises  still  remain- 
ing in  the  name  of  the  mortgagor  be  first  sold  under  the  decree 
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of  foreclosure,  and  in  case  of  deficiency  that  the  portion  con- 
veyed to  E.  F.  be  next  sold,  and  that  the  premises  conveyed  to 
this  defendant  be  not  sold  unless  for  a  deficiency  existing  after 
said  sales. 

No.  465. 

Denial  of  Title  in  Real  Action. 

The  defendant,  in  answer  to  the  petition  of  the  plaintiff,  de- 
nies that  said  plaintiff  is  seized  in  fee  simple,  or  is  the  owner  of 
the  lands  and  tenements  demanded  in  his  said  petition,  or  is  en- 
titled to  the  possession  thereof. 

No.  468. 

The  Same. 

The  defendant,  in  answer  to  the  petition  of  the  plaintiff,  de- 
nies that  the  plaintiff  has  a  legal  estate  in  the  premises  de- 
scribed in  said  petition,  or  is  entitled  to  the  possession  thereof. 

No.  467. 
Real  Action,  Agreement  to  Convey ;  Counterclaim.. 

1.  The  defendant,  in  answer  to  the  petition  of  the  plaintiff, 

alleges  that  on  or  about  the day  of ,  18 . . . ,  the  plaintiff 

executed  and  delivered  to  him  an  agreement  in  writing,  duly 
signed,  for  the  sale  and  conveyanc9  to  the  defendant  of  the  prem- 
ises described  in  plaintiff's  petition.  The  following  is  a  copy  of 
said  agreement: 

l^Copy  agreement.'] 

2.  The  defendant  duly  performed  all  the  conditions  of  said 
agreement  on  his  part  [set  out  the  facts  as  in  an  action  for  specific 
performance']. 

The  defendant  therefore  prays  that  said  plaintiff  may  be  re- 
quired to  convey  said  premises  to  the  defendant  in  the  manlier 
provided  in  said  agreement,  and  that  he  be  restrained  from  fur- 
ther prosecuting  this  action. 

No.  468. 
Mistake  in  Deed. 

1.  [As  in  preceding  form.] 

2.  The  defendant  fully  performed  all  the  conditions  of  said 
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agreement  on  his  part,  and  on  the day  of ,  18...,  the 

plaintiff  executed  and  delivered  to  him  a  deed  duly  executed, 
intending  thereby  to  convey  the   premises  described  in  -said 
agreement  to  the   defendant,  but  by  mistake   described  said 
premises  as  follows : 
[Description.] 

3.  The  defendant  supposed  that  said  deed  included  and  con- 
veyed to  him  the  premises  described  in  the  aforesaid  agreement, 
and  accepted  it. 

4.  The  premises  described  in  and  demanded  in  said  petition 
are  a  part  of  the  premises  described  in  said  agreement,  which 
by  mistake  was  omitted  fi'om  said  deed. 

5.  On  the day  of.. ,  18...,  the  defendant  discovered 

said  mistake,  and  immediately  thereafter  applied  to  the  plaintiff 
to  correct  the  same  by  conveying  the  land  so  omitted  from  the 
deed,  which  he  refused  to  do. 

The  defendant  therefore  prays  that  the  plaintiff  be  required 
to  convey  to  defendant  the  land  so  omitted  from  said  deed  by  mis- 
take, and  that  he  be  restrained  from  further  prosecuting  this 
action; 

Ifo.  469. 

Deed  Delivered  as  an  Escrow. 

1.  The  defendant,  in  answer  to  the  petition  of  the  plaintiff, 
alleges  that  the  defendant  delivered  said  deed  to  one  E.  F.,  who 
was  not  the  agent  of  plaintiff',  as  an  escrow,  to  be  kept  by  him 
upon  condition  that  if  the  plaintiff  within  three  months  from 

that  date  should  pay  the  sum  of  | ,  for  said  land,  said  deed 

then  should  thereupon  be  delivered  to  him,  otherwise  to  be  re- 
turned to  the  defendant. 

2.  Said  plaintiff  did  not  pay  said  sum  of  $ ,  nor  any  part 

thereof,  for  said  land,  nor  has  he  yet  paid  the  same,  but  on  or 

about  the day  of ,  18...,  said  E.  F.,  without  requiring 

said  payment,  and  without  authority  from  the  defendant,  sur- 
rendered paid  deed  to  the  plaintiff,  but  said  deed  has  never  been 
delivered  by  the  defendant  to  the  plaintiff,  and  said  deed  is  the 
same  un4er  which  the  plaintiff  claims  title. 

3.  The  defendant  denies  each  and  every  allegation  in  said 
petition  inconsistent  with  the  above  facts. 
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No.  470. 

Set-off. 

1.  The  defendant,  in  answer  to  the  petition  of  the  plaintiff, 
alleges  that  said  plaintiff",  at  the  commencement  of  this  action, 

was  and  now  is  indebted  to  him  in  the  sum  off upon  an  ac- . 

count  for  goods  sold  and  delivered  by  the  defendant  to  the 
plaintiff"  at  his  request.  The  following  is  a  copy  of  said  ac- 
count: 

\Co'py  account  as  in  an  action  on  an  accounf] 

2.  There  is  now  due  from  the  plaintiff"  to  the  defendant  upon 

said  account  the  sum  of  $ ,  which  the  defendant  prays  may  be, 

set-off"  against  the  claim  of  the  plaintiff"  set  forth  in  said  petition, 
and  that  the  defendant  have  judgment  against  the  plaintiff  for 
the  balance,  amounting  to  the  sum  of  $ 

BTo.  471. 
Set-off  of  Debt  due  from  Principal  Debtor  in  Action  against  Principal  and  Sureties. 

1.  The  defendant  E.  F.,  in  answer  to  the  petition  of  the  plain- 
tiff, alleges  that  he  is  the  principal  debtor  in  the  claim  set  forth 
by  the  plaintiff  in  his  petition,  and  the  other  defendants  are 
merely  sureties  thereon. 

2.  On  the day  of ,  18...,  the  plaintiff  made  and  de- 
livered to  the  defendant  a  promissory  note  in  writing,  of  which 
the  following  is  a  copy :  [copy  note  and  proceed  as  in  an  action  on 
'the  note,  and  prayer  as  in  "preceding  form]. 

BTo.  472. 

Counter-claim. 

1.  The  defendant,  in  answer  to  the  petition  of  the  plaintiff, 
alleges  that  the  note  set  forth  in  said  petition  was  given  for  a 
threshine:  machine,  and  for  no  other  consideration  whatever. 

2.  To  induce  the  defendant  to  purchase  the  same  and  make 
and  deliver  said  note  to  the  plaintiff  for  said  machine  he  repre- 
sented to  defendant  that  said  machine  was  entirely  new,  had 
never  been  run,  and  was  well  supplied  with  belts,  levers,  etc., 

and  a  first-class  machine  in  all  respects,  and  of  the  value  of  $ , 

and  he  thereupon  warranted  said  machine  to  be  as  above  repre- 
sented. 

24 
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3.  The  defendant  did  not  see  said  machine,  but  relying  upon 
said  representations  of  the  plaintiff,  thereupon  purchased  the 

same  for  the  sum  of  $ ,  and  made  and  delivered  to  him  the 

the  note  in  question. 

4.  Said  machine  was  not  new  at  the  time  the  defendant  pur- 
chased the  same,  but  on  the  contrary  had  been  run years, 

was  not  sound,  and  lacked  the  necessary  belts  for .  running  the 
same,  as  the  plaintiff  knew  at  the  time  he  made  said  representa- 
tions and  warranty,  and  was  worth  not  to  exceed  the  sum  of 


The  defendant  therefore  prays  that  the  sum  of  $ ,  his  dam- 
ages so  as  aforesaid  sustained,  may  be  set-off  against  said  claim 
of  the  plaintiff. 

Wo.  473. 

Counter-claim  for  Divorce. 

First  defefise. 

[State  facts  to  defeat  plainUff's  right  to  a  divorce.'] 

Second  defense. 

The  defendant,  for  a  second  defense  and  as  cause  for  a  divorce, 
alleges  that  on  the day  of ,  18...,  the  plaintiff  com- 
mitted adultery  with  one .,  at  the  house  of  one ,  in 

the  town  of ,  and  such  adultery  was  committed  without 

the  consent  of  the  defendant,  who,  upon  discovering  that  such 
adultery  had  been  committed  by  said  plaintiff,  refused  further  .to 
cohabit  with  him  \_or  her],  and  has  not  cohabited  with  him  [or 
her]  since  that  time. 

The  plaintiff  therefore  prays,  etc.  [as  in  a  petition  for  a  divorce]. 

No.  474. 

Condonation. 

1.  The  defendant,  in  answer  to  the  petition  of  the  plaintiff, 
alleges  that  after  the  times  set  forth  in  said  petition  and  before 
the  commencement  of  this  action,  the  plaintiff",  having  full  notice 
of  all  the  matters  therein  set  forth,  freely  condoned  said  alleged 
and  cohabited  with  the  defendant. 

2.  The  defendant  from  the  time  of  said  condonation  until 
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the  present  time  has  been  a  faithful,  kind,  and  indulgent  husband 
to  the  plaintiff. 

No.  475. 

Satisfaciion  by  One  of  Two  or  More  Joint  Trespassers. 

1.  The'  defendant  E.  F.,  in  answer  to  the  petition  of  the  plain- 
tiff, alleges  that  the  trespasses  set  forth  in  said  petition  were 
committed  by  this  defendant  jointly  with  one  Gr.  H. 

2.  On  the dayof ,  18...,  and  aftei"  the  commence- 
ment of  this  action,  it  was  agreed  by  and  between  the  plaintiff 
and  said  G.  H.  that  said  G.  H.  should  pay  the  plaintiff"  the,  sum 

of  $ in  full   satisfaction  and   discharge  of  said  trespasses, 

damages,  and  costs,  which  sum  was  then  duly  paid  to  the  plain- 
tiff and  accepted  by  him  in  full  satisfaction  of  said  trespasses, 
damages,  and  costs. 

Wo.  476. 

The  Plaintiff  Made  the  Assault.     \^Son  Assault  Demesne.'] 

1.  The  defendant,  in  answer  to  the  petition  of  the  plaintiff", 
alleges  that  at  the  time  set  forth  in  said  petition,  and  immedi- 
ately before  the  time  of  the  commission  of  the  alleged  assault 
therein  stated,  the  plaintiff  with  force  and  arms  made  an  assault 
upon  the  defendant,  and  would  have  beaten  and  ill-treated  him 
if  he  had  not  defended  himself  against  the  plaintiff;  wherefore 
he  did  then  and  there  defend  himself  against  the  plaintiff  as  he 
lawfully  might,  and  in  doing  so  necessarily  and  unavoidably 
beat  the  plaintiff,  and  the  acts  above  set  forth  are  the  same  of 
which  the  plaintiff  complains  in  said  petition. 

No.  477.. 
To  Preserve  the  Peace.     [Molliter  Manus  Imposuit.'] 

1.  The  defendant,  in  answer  to  the  petition  of  the  plaintiff, 
alleges  that  at  the  time  set  forth  in  said  petition  the  plaintiff 
made  an  assault  on  one  E.  E.,  and  was  then  and  there  striking 
him;  and  the  defendant,  in  order  to  preserve  the  peace  and  pre- 
vent the  plaintiff  and  E.  E.  from  injuring  each  other,  in  order  to 
separate  and  part  them,  gently  laid  his  hands  upon  the  plaintiff 
for  the  purpose  aforesaid,  and  the  acts  above  set  forth  are  the 
same  of  which  the  plaintiff  complains  in  said  petition. 
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2.  The  defendant  denies  each  and  every  allegation  in  said  pe- 
tition contained  except  as  above  admitted.  -  ' 

No.  478. 

The  Same.-  ' 

\_If  the  plaintiff  assaulted  the  defendant,  copy  1  in  preceding  form.'] 

2.  The  plaintiff"  thereupon  assaulted  the  defendant,  and  the 
defendant,  in  necessary  self-defense,  unavoidably  beat  and  bruised 
the  plaintiff"  a  little,  etc. 

\_Continue  as  in  preceding  form.'] 

No.  479. 

Self-defense  and  Counter-claim  for  Dam,agea. 

1  and  2.     [As  inform  No.  4'^6.] 
Counter-claim. 

3.  The  plaintiff",  on  said  day,  while  the  defendant  was  defend- 
ing himself  as  hereinbefore  set  forth,  struck  the  defendant  on 
the  right  arm  with  a  heavy  stick,  thereby  bruising  and  wound- 
ing said  arm,  etc.  \_Continue  as  for  special  damages  for  an  as- 
sault] 

No.  480. 

Removal  of  Passenger  from.  Railroad  Car  for  Refusal  to  Pay  Fare. 

1.  The  defendant,  in  answer  to  the  petition  of  the  plaintiff, 
alleges  that  at  the  time  of  the  alleged  assault  set  forth  in  said  " 
petition  the  defendant  was  the  conductor  and  had  charge  and 

control  of  a train   on  the railroad,  running  from 

to 

2.  The  rules  of  said  railroad  company  provide  that  no  person 
shall  be  permitted  to  ride  on  the  cars  pf  said  railroad  withotit 
having  purchased  a  ticket  entitling  him  to  passage  thereon,  or 
paying  the  lawful  fare  demanded  by  said  railroad  company. 

3.  The  defendant,  at  the  time  set  forth  in  said  petition,  was  on 
the  cars  on  said  railroad  so  in  charge  of  the  defendant  without 
having  a  ticket  entitling  him  to  passage  on  said  road,  and  with- 
out having  paid  his  fare,  and  when  requested  by  the  defendant 
to  pay  said  fare  refused  to  do  so. 
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4.  The  train  was  thereupon  stopped  and  the  plaintiff  request- 
ed to  leave  the  cars,  which  he  refused  to  do,  whereupon  the  de- 
fendant, using  no  more  force  than  was  necessary,  removed  him 
therefrom,  and  the  acts  above  set  forth  are  the  same  of  which 
the  plaintiff  complains  in  said  petition. 

No.  481. 

Justification  in  False  ImpTisonment  by  a  Private  Person  upon  Suspicion  of  a 

Felony, 


1.  The  defendant,  in  answer  to  the  petition  of  the  plaintiff, 

alleges  that  on  the day  of ,  18...,  the  horse  of  one  E. 

F.,  of  the  value  of  $ ,  had  been  stolen  and  feloniously  taken 

away  from county. 

2.  [_Slate  the  causes  of  suspicion  against  the  plaintiff.'] 

3.  The  defendant  having  good  and  probable  cause  to  suspect 
that  the  plaintiff  committed  said  felony,  arrested  him  and  took 

him  before  E.  F.,  a  justice  of  the  peace  of county,  to  be 

examined  and  dealt  with  according  to  law,  and  the  acts  above 
set  forth  are  the  same  of  which  the  plaintiff  complains  in  said 
petition.' 

No.  482. 

Justification  dy  an  Officer  for  an  Arrest  upon  Suspicion  of  a  Felony. 

1.  The  defendant,  in  answer  to  the  petition  of  the  plaintiff, 
alleges  that  before  and  at  the  time  stated  in  said  petition  the  de- 
fendant was  sheriff  of county. 

2.  At  the  time  aforesaid  the  defendant  was  informed  [6?/  tele- 
graph'] that  a  murder  had  been  committed  on  the  preceding  day 
in county,  and  [stofe  the  grounds  of  suspicion  of  the  plaintiff]. 

3.  Believing  said  information  to  be  true,  and  that  the  plaintiff 
was  the  person  who  committed  the  crime,  the  defendant  arrested 

him  and  took  him  before  E.  F.,  a  justice  of  the  peace  of 

county,  to  be  examined  and  dealt  with  according  to  law,  and  the 
acts  above  set  forth  are  the  same  of  which  the  plaintiff  com- 
plains in  his  petition. 

'  A  private  person  without  a  warrant  cannot  justify  unless  a  crime  has  actually  been 
committed. 
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No.  483. 

By  Officer  for  Arrest  under  Criminal  Process. 

1.  [J.S  in  preceding  form.'] 

2.  On  said  day  a  warrant  was  duly  issued  under  his  hand  by 
E.  P.,  a  justice  of  the  peace  oi  .........  county,  directed  to  the 

sheriff  or  any  constable  of  said  county,  and  was  then  and  there 
delivered  to  the  defendant  as  such  officer,  whereby  he  was 
required  to  arrest  the  plaintiff.  \_State  the  substance  of  the  war- 
rant.'] 

3.  By  virtue  of  said  warrant  the  defendant  did  arrest  said 
plaintiff,  and  took  him  before  said  E.  F.,  justice  of  the  peace, 
to  answer  to  the  complaint  aforesaid,  and  the  acts  above  set  forth 
are  the  same,  of  which  the  plaintiff  complains  in  his  petition. 

No.  484. 

Justification  of  Slander  where  the  Charge  is  Specific. 

1,  The  defendant,  in  answer  to  the  petition  of  the  plaintiff, 
alleges  that  the  supposed  defamatory  words  set  forth  in  said  pe- 
tition are  true. 

No.  485. 

When  the  Charge  is  General, 

1.  [As  in  preceding  form.] 

2.  Before  the  supposed  defamatory  words  set  forth  in  said 

petition  were  spoken,  to- wit :  on  or  about  the day  of ; . ., 

18...,  the  plaintiff  did  feloniously  steal  and  carry  away  fifty 
bushels  'of  wheat,  the  property  of  the  defendant,  of  the  value  of 


No.  486. 

Mitigation  of  lAbel. 

The  defendant,  in  answer  to  the  petition  of  the  plaintiff,  al- 
leges in  mitigation  that  said  supposed  libelous  article  was,  on 
the day  of.... ,  18...,  published  in  the  ,  a  newspa- 
per published  in  the  city  of ,  and  was  afterwards  copied 

and  published  by  the  defendant  as  a  matter  of  public  news,  the 
defendant  believing  the  same  to  be  true,  and  the  same  was  not 
published  maliciously  or  with  iutent  to  injure  the  plaintiff. 
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Wo.  487. 

Privileged  Communication. 

1.  The  defendant,  in  answer  to  the  petition  of  the  plaintiff, 

alleges  on  the day  of ,  18...,  during  the  progress  of  a 

trial  in  the  court  of county,  in  an  action  pending 

in  said  court,  wherein  A.  B.  was  plaintiff  and  0.  D.  defendant, 
one  E.  F.,  attorney  for  said  0.  D.,  made  an  argument  in  the 
case  to  the  jury,  which  argument  the  defendant,  as  publisher  of 

the ,  printed  and  published  in  said  newspaper  as  a  part 

of  the  judicial  proceedings  had  on  said  trial,  and  the  publication 
above  set  forth  is  the  same  publication  of  which  the  plaintiff 
complains  in  said  petition. 

2.  The  defendant  denies  that  he  published  the  same  with  the 
intent  charged  in  the  petition,  or  maliciously  or  with  intent  to 
injure  the  plaintiff. 

No.  488. 

lAeense. 

The  defendant,  in  answer  to  the  petition  of  the  plaintiff,  al- 
leges that  he  committed  the  alleged  trespasses  complained  of  by 
the  plaintiff  in  his  petition  by  the  leave  and  license  of  said  plain- 
tiff, given  and  granted  to  the  defendant  for  that  purpose. 

BTo.  489. 

Right  of  Way. 

1.  The  defendant,  in  answer  to  the  petition  of  the  plaintiff, 
alleges  that  before  and  at  the  time  of  committing  the  alleged 

trespasses,  set  forth  in  said  petition,  there  was  and  for years 

had  been  a  public  highway  through  and  over  the  premises  of 
the  plaintiff,  described  in  said  petition,  free  for  all  travelers  to 
pass  and  repass  at  pleasure. 

2.  On  the  day  of ,  18...,  the  defendant,  with  his 

horses  and  wagon,  did  pass  along  said  highway,  and  found  the 
same  obstructed  by  a  fence,  which  had  been  wrongfully  erected 
by  the  plaintiff  across  the  same. 

3.  The  defendant  thereupon  pulled  down  said  obstruction, 
and  removed  the  same  out  of  the  way,  and  Idft  it  for  the  use  of 
the  plaintiff,  and  doing  no  unnecessary  injury  to  the  same. 
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4.  The  acts  above  set  forth  are  the  same,  of  which  the  plain- 
tiff complains  in  his  petition. 

No.  490. 
Road  Founderous.  ' 

1.  [As  in  preceding  form,  changing  the  same  to  conform  to  the 
facts.'] 

2.  On  the day  of ,  18...,  the  public  highway  ad-, 

joining  said  premises  of  the  plaintiff"  was  so  miry,  founderous, 
and  out  of  rqpair,  that  it  was  impossible  for  the  public  to  pass 
over  the  same  with  carriages  and  wagons. 

3.  The  defendant  on  said  day  having  occasion  to  pass  along 
said  highway  adjoining  the  premises  of  plaintiff  with  his  horses 
and  wagon,  and  finding  said  road  impassable  for  the  causes 
aforesaid,  took  down  plaintiff's  fence,  and  with  his  horses  and 
wagon  passed  around  the  aforesaid  founderous  portion  of  said 
road,  and  returned  again  on  passing  the  same  into  the  public 
road,  doing  no  unnecessary  damage  in  passing  over  said  prem- 
ises of  the  plaintiff. 

4.  \^Copi/  4  in  preceding  form.'] 

Uo.  491. 
Answe7'  in  Quo  Warranto.  , 

1.  The  defendant,  in  answer  to  the  information  of  the  relator, 

alleges  that  at  the  election  held  in  the' ward  of  said  city  of 

,  on  the day  of ,  18...,  for  the  office  of  council- 
man, the  defendant  received  four  hundred  and  ten  votes,  and  the 
relator  three  hundred  and  eighty-six  votes,  and  that  thereupon 
the  defendant  was  declared  duly  elected  to  said  office  of  council- 
man of  said  city. 

2.  The  defendant  further  alleges  that  at  said  election  the 
officers  to  be  elected  from  said  ward  were,  one  councilman  and 
one  member  of  the  board  of  education,  and  that  a  number  of 
tickets  contaiuing  the  name  of  the  relator  were  in  the  following 
form:  "Ward  ticket.  A.  L.  W.  and  C.  E.  D.",  but  having  no 
designation  of  office  thereon,  which  tickets  were  rejected  and 
not  counted  for  the  relator. 

3.  The  defendant  denies  that  the  relator  was  elected  to  said 
office  of  councilman,  or  has  any  right  or  claim  thereto,  but  al- 
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leges  that  the  defendant  was  lawfully  elected  to  said  office,  and 
is  now  lawfully  executing  the  duties  thereof. 

The  defendant  therefore  prays  that  said  office  and  its  privileges 
and  franchises  may  be  adjudged  to  him,  and  for  his  costs. 


CHAPTER  XXI. 


DEMURRER    TO    THE   ANSWER.      REPLY. 

BTo.  492. 
Forrji  of  Demurrer  to  Anstver. 

In  the  District  Court  of County. 

William  Hutchinson,  plaintiff,  1 

Henry  Mathewson,  defendant.  J 

The  plaintiff  demurs  to  the  answer  [or  the  first,  second,  third,  etc., 
defense  of  the  answer']  of  the  defendant  because  the  facts  stated 
therein  are  not  sufficient  to  constitute  a  defense  to  the  action. 

William  Hutchinson, 

By  S.  J.,  his  Attorney. 

Ifo.  493. 
Demurrer  to  Counter-claim  or  Set-off, 

The  plaintiff  demurs  to  the  counter-claim  [or  set-ofil^'\  stated  in 
the  answer  [or  the  first,  second,  etc.,  defense  of  the  ansiver']  for  the 
following  reasons : 

1.  The  court  has  no  jurisdiction  of  the  subject  matter  of 
said  set-off. 

2.  The  facts  stated  therein  are  not  sufficient  to  constitute  a 
defense  to  the  action. 

W.  H., 
By  S.  J.,  his  Attorney. 
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No.  494. 

Reply — General  Denial. 

In  the  District  court  of County. 

William  Hutchinson,  plaintiff,  ~| 

V.  > 

Henry  Mathewson,  defendant.  J 

The  plaintiff,  in  reply  to  the  answer  of  the  defendant,  denies 

each  and  every  allegation  therein  contained. 

No.  495. 

Special  Denial. 

The  plaintiff,  in  reply  to  the  answer  of  the  defendant,  denies 
[state  what  allegations  are  denied,  as  in  an  answer\. 

BTo.  496. 

Reply.     New  Matter  and  Denial. 

1.  The  plaintiff,  in  reply  to  the  answer  [or  to  the  first,  second, 
third,  etc.,  of  the  answer']  of  the  defendant,  alleges  [set  forth  the 
new  matter  constituting  a  defense  not  inconsistent  with  the  petition]. 

2.  In  reply  to  the  [first  or  second  defense]  of  the  answer  the 
plaintiff  denies  each  and  every  allegation  therein  contained. 


CHAPTER  XXII. 


TRIAL. 


A  trial  is  the  judicial  examination  of  the  issues,  whether  of 
law  or  fact.     Code,  §  279. 

Issues  of  law  must  be  tried  by  the  court  unless  referred  as  pro- 
vided in  section  two  hundred  and  ninety-eight. 

Issues  of  fact  arising  in  actions  for  the  recovery  of  money  or  of 
specific  real  or  personal  property  shall  be  tried  by  a  jury,  unless 
a  jury  is  waived  or  a  reference  is  ordered  as  hereinbefore  pro- 
vided.    Id.,  §  280. 

All  other  issues  of  fact  shall  be  tried  by  the  court  subject  to 
its  power  to  order  any  issue  or  issues  to  be  tried  by  a  jury,  or 
referred  as  provided  in  the  code.     Id.,  §  281. 

Time  of  Trial.     Section  323  provides  that  the  trial  docket  shall 
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be  made  out  by  the  clerk  of  the  court  at  least  twelve  days  before 
the  first  day  of  each  term  of  the  courts  and  actions  shall  be  set 
for  particular  days,  in  the  order  in  which  the  issues  are  made  up, 
whether  of  law  or  fact,  and  so  arranged  that  the  cases  set  for 
each  day  shall  be  tried  as  nearly  as  may  be  on  that  day,  etc. 

No  case  should  be  placed  on  the  trial  docket  unless  it  is  at  is- 
sue at  least  twelve  days  before  the  term.  '  But  a  case  is  at  issue 
when  either  party  is  in  default.  Cases  where  the  issues  are 
made  up  after  the  time  of  making  out  the  docket,  and  before  the 
first  day  of  the  term,  may  undoubtedly  be  placed  on  the  trial 
docket  and  tried  in  their  order. 

IMPANELING   THE    JURY. 

Section  660  of  the  code  provides  for  drawing  the  names  of 
twenty-four  persons  who  shall  be  the  petit  jurors.  The  clerk 
should  write  the  names  of  the  persons  thus  selected  on  separate 
ballots,  alike  in  size  and  appear'ance,  and  put  them  in  a  box  es- 
pecially provided  for  that  purpose. 

No  person  thus  drawn  should  under  ordinary  circumstances  be 
excused  except  in  case  of  the  sickness  of  himself  or  family.  The 
plea  of  pressure  of  business  so  often  interposed  is  not  generally 
a  sufficient  excuse.  Service  upon  a  jury  is  a  duty  which  every 
citizen  owes  to  the  state  whose  laws  protect  him  and  his  prop- 
erty, and  the  -  duty  should  be  cheerfully  performed.  Satisfactory 
verdicts  can  be  obtained  only  by  securing  impartial  and  intellir 
gent  jurors. 

If  from  any  cause  a  portion  of  those  selected  are  excused  the 
court  should  order  the  summoning  of  a  sufficient  number  of 
talesmen  from  the  body  of  the  county  to  make  the  required 
number. 

Challenges  to  the^  array  are  an  exception  to  the  whole  panel. 
Such  a  challenge  is  in  general  founded  upon  some  error  or 
manifest  partiality  committed  in  obtaining  the  panel,  and  which 
from  its  nature  applies  to  all  the  jurors  so  obtained.  1  Bouvier's 
L^w  Diet.,  253.  The  objection  must  be  made  before  the  jury 
are  impaneled  or  sworn. 

When  a  jury  is  required  the  clerk  will  draw,  one  at  a  timig, 
twelve  names  from  the  box,  calling  each  name  as  it  is  drawri. 
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The  persons  thus  drawn  will  immediately  take  their  seats  in  the 
jury  box.  At  common  law,  as  a  general  rule^  no  challenge 
could  be  made  until  the  appearance  of  a  full  jury,  and  the  code 
does  not  seem  to  have  changed  the  rule.  At  common  law  the 
mode  of  determining  the  qualifications  of  a  juror  upon  the  sug- 
gestion of  the  cause  for  challenge  was  by  the  appointment  of 
triers,  the  triers  to  examine  the  juryman  challenged  and  to  de- 
cide upon  his  fitness.  The  office  has  no  existence  in  this  state, 
the  judge  acting  in  their  place.  The  judge  may  examine  the 
juror  upon  oath  and  summarily  pass  upon  his  qualifications,  his 
decision  thereon  being  subject  to  review.  See  Ourry  v.  The 
State,  4  ISeh.,  545. 

No.  497. 

Oaih  of  Juror  when  Challenged. 

You  do  solemnly  swear  that  you  will  answer  truly  all  ques- 
tions put  to  you  touching  your  qualifications  to  serve  as  a  juror 
in  the  ease  of  A.  B.  v.  C.  D.,  so  help  you  Qod. 

The  usual  course  has  been  to  administer '  the  oath  to  all  the 
jurors  called  before  their  examination.  The  attorney  for  the 
plaintiff"  and  then  the  attorney  for  the  defendant  will  proceed  to 
examine  them  touching  their  qualifications.  "When  challenges 
are  sustained  other  names  are  to  be  drawn  from  the  box  to  fill 
the  panel.  As  to  challenges  for  cause  see  1  Bouvier's  Law  Diet., 
page  254.     3  Blackstone  Com.,  364. 

After  the  jury  has  been  passed  for  cause  each  party  is  entitled 
to  three  peremptory  challenges,  and  no  reason  need  be  assigned 
for  the  exercise  of  this  right.  The  right  to  peremptory  chal- 
lenges does  not  exist  in  this  state  by  virtue  of  any  statute,  but 
alone  from  the  practice  of  the  courts,  and. as  a  means  of  securing 
an  impartial  jury.  It  is  a  valuable  right  that  should  be  the  sub- 
ject of  legislative  enactment. 

If  it  is  necessary  for  the  court  to  order  the  summoning  of 
talesmen,  the  utmost  care  should  be  taken  to  secure  impartial, 
fair-minded  men.  When  we  consider  that  on  almost  every  jury 
there  will  be  found  one  or  more  talesmen,  the  importance  of  se- 
lecting impartial  men  will  readily  be  seen. 

In  the  administration  of  justice  in  the  district  court,  next  in 
importance  to  a  capable,  impartial,  fearless  judge  is  the  selection 
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of  a  sheriff  who  will  fearlessly  and  impartially  discharge  his 
duty.  No  man  should  be  selected  as  a  talesman  who  is  known  to 
be  in  favor  of  one  of  the  parties  litigant,  or  opposed  to  either. 
And  if  a  sheriff  knowingly  select  such  he  is  clearly  guilty  of  at- 
tempting to  pack  the  jury. 

When  the  peremptory  challenges  are  exhausted  or  waived  the 
jury  must  be  sworn. 

No.  498. 

Form  of  Oath  to  the  Jury. 

You,  and  each  of  you,  do  solemnly  swear  that  you  will  well 
and  truly  try  the  matter  at  issue  between  A.  B.,  plaintiff,  and  C. 
D.,  defendant,  and  a  true  verdict  render  according  to  the  evi- 
dence, so  help  you  God. 

The  plaintiff  may  then  briefly  state  his  claim  and  the  evidence 
by  which  he  expects  to  sustain  it. 

The  defendant  may  then  briefly  state  his  defense,  and  may 
briefly  state  the  evidence  he  expects  to  offer  in  support  of  it. 

The  party  who  would  be  defeated  if  no  evidence  were  to  be 
given  on  either  side  must  first  produce  his  evidence;  the  adverse 
patty  will  then  produce  his.  The  rule  adopted  by  the  supreme 
court  of  Ohio  is  this :  If  no  evidence  is  required  of  the  plaintiff' 
the  defendant  should  open  and  close;  but  if  any  evidence,  no 
matter  how  slight,  is  required  of  the  plaintiff,  he  has  the  rig-ht 
to  open  and  close.  Lexington  Ins.  Co.  v.  Paren,  16  0.,  330.  The 
code  does  not  seem  to  have  changed  this  rule. 

K"o.  499. 

Form  of  Oath  to  Witnesses. 

You,  and  each  of  you,  do  solemnly  swear  that  the  testimony 
you  shall  give  to  the  court  and  jury  in  the  case  now  on  trial, 
wherein  A.  B.  is  plaintiff  and  C.  D.  defendant,  shall  be  the  truth, 
the  whole  truth,  and  nothing  but  the  truth,  so  help  you  God. 

Wo.  500. 

.  Affirmation. 

You,  and  each  of  you,  do  solemnly  affirm  that  the  testimony 
you  shall  give  to  the  court  and  jury  in  the  case  now  on  trial, 
wherein  A.  B.  is  plaintiff  and  C.  D.  defendant,  shall  be  the  truth, 
the  whole  truth,  and  nothing  but  the  truth,  and  this  you  do  un- 
der the  pains  and  penalties  of  perjury. 
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No.  501. 

Oath  of  Interpreter. 

You  do  solemnly  swear  that  you  will  faithfully  and  correctly 
interpret  between  the  court  and  attorneys  and  the  witnesses  in 
the  case  now  on  trial,  wherein  A.  B.  is  plaintiff  and  0.  D.  de- 
fendant, so  help  you  God. 

Separation  of  witnesses.  The  court  may,  if  it  considers  it  nec- 
essary, on  motion  of  either  party,  order  that  the  witnesses  shall 
be  examined  out  of  the  hearing  of  each  other.  "When  such  an 
order  is  made  the.  court  will  direct  the  sheriff  to  furnish  them  a 
separate  room  until  they  are  called  for.  An  order  of  this  kind 
should  not,  as  a  general  rule,  include  experts,  or  attorneys  who' 
have  business  in  court. 

Examination  of  witnesses.  The  party  introducing  the  witness 
examines  him  first,  which  is  called  the  direct  examination.  Upon 
the  conclusion  of  the  direct  examination  he  may  be  examined  by 
the  adverse  party,  which  is  called  the  cross-examination.  He  may 
then  be  re-examined  by  the  party  calling  him.  The  party  may, 
however,  after  the  examination  of  his  other  witnesses,  re-call  any 
witness  who  has  testified.  In  the  direct  examination  of  a  witness 
it  is  not  allowed  to  put  to  him  what  are  termed  leading  ques- 
tions, that  is,  questions  which  suggest  to  the  witness  the  answer 
desired.  1  Greenleaf  l!v.,  sec.  434.  But  this  rule  does  not  ap- 
ply to  that  part  of  the  examination  which  is  merely  introductory 
to  that  which  is  material.  And  w;hen  a  witness  is  called  who 
appears  to  be  hostile  to  the  party  producing  him,  or  in  the  inter- 
est of  the  other  party,  or  unwilling  to  give  evidence,  or  where 
there  is  an  omission  in  his  testimony  caused  by  a  Want  of  recol-  ' 
lection,  leading  questions  are  permitted.     Id.,  sec.  435. 

The  questioner  should  not  assume  facts  to  have  been  proved 
which  have  not  been  proved,  nor  that  particulars  have  been 
given  Avhich  have  not  been  given. 

Leading  questions  are  proper  on  cross-examination. 

The  evidence  must  he  confined  to  the' matter  at  issue  between  the 
parties.  But  any  testimony  which  has  a  reasonable  tendency 
to  elucidate  the  matter  in  controversy  is  pertinent  and  proper. 
The  matters  in  issue  may  be  proved  not  only  by  direct  testimony 
but  by  proof  of  circumstances  from  which  such  facts  may  be 
reasonably  inferred.     This  is  called  circumstantial  or  presump- 
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tive  evidence.  1  Greenleaf  Ev.,  sees.  51-5.  Horhach  v.  Miller, 
4  Neb.,  44.  The  presumption,  however,  must  rest  on  facts  [cir- 
cumstances] proved.     Horbach  v.  Miller,  4  Neb.,  44. 

If  objection  is  made  to  the  introduction  of  testimony  the  rea- 
son should  be  given.  Morgan  v.  Larsh,  1  IsTeb.,  863.  Tecutnseh 
Town  Site  Case,  3,  Id.,  276.  Otherwise  if  the  testimony  is  admis- 
sible for  any  purpose  it  will  not  be  erroneous  to  admit  it. 

An  attorney  should  endeavor  to  prevent 'the  introduction  of 
improper  testimony,  and  if  it  is  admitted  should  preserve  the 
rights  of  his  client  by  the  proper  exceptions.  And  at  times  he 
may  be  in  doubt  as  to  the  propriety  of  a  question  asked  a  wit- 
ness, and  as  a  precaution  should  save  his  client's  rights  by  ex- 
cepting; but  the  practice  occasionally  indulged  in  of  persistent- 
ly objecting  to  pertinent  and  proper  testimony  is  not  to  be  com- 
mended. Testimony  offered  and  excluded  must  be  preserved  in 
a  bill  of  exceptions,  otherwise  a  reviewing  court  cannot  deter- 
mine whether  or  not  the  court  erred  in  excluding  it. 

After  the  evidence  in  chief  is  offered  the  parties  will  then  be 
confined  to  rebutting  testimony,  unless  the  court  for  good  rea- 
sons, in  furtherance  of  justice,  permits  them  to  offer  evidence  in 
their  original  case. 

It  is  not  an  abuse  of  discretion  for  the  court  to  permit  the 
parties,  in  furtherance  of  justice,  to  offer  additional  evidence  in 
support  of  the  cause  of  action  or  defense  after  a  case  has  been 
submitted  to  the  jury.  Tomer  v.  Densmore,  8  E"eb.,  784.  In 
such  case  the  court  may  admit  it,  and  when  it  is  in  furtherance 
of  justice  should  do  so. 

Impeachment  of  witnesses.  In  addition  to  showing,  on  cross 
examination,  the  improbability  of  the  truth  of  the  testimony 
given  by  a  witness,  he  may  be  impeached — Mrst,  by  disproving 
the  facts,  stated  by  him  by  the  testimony  of  other  witnesses. 
Second,  by  general  evidence  affecting  his  credit  for  veracity.  1 
GreenleafEv.,  §461. 

The  examination  in  impeaching  the  credit  of  a  witness  must 
be  confined  to  his  general  reputation,  and  will  not  be  permitted 
as  to  particular  facts.  ■  Matthewson  v.  Burr,  6  ISTeb.,  312. 

The  inquiry  must  be  made  as  to  the  general,  reputation  of  the 
witness  in  the  community  in  which  he  resides,  or  with  whom  he 
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is  chiefly  conversant.  Ordinarily  the  witness  ought  himself  to 
come  from  the  neighborhood  of  the  person  whose  character  is 
in  question. 

If  the  witness  answer  that  he  is,  not  acquainted  with  the  gen- 
eral reputation  of  the  witness  sought  to  be  impeached  no  further 
inquiry  can  be  made  of  him  on  that  point. 

If  he  answer  in  the  affirmative  he  may  be  asked  the  further 
'  questions  :  "  Is  his  I'eputation  for  truth  good  or  bad  ?  "  "  From 
your  knowledge  of  his  general  reputation  would  you  believe  him 
under  oath  ? "  The  adverse  party  may  cross-examine  the  im- 
peaching witness  as  to  his  means  of  knowledge,  and  the  grounds 
upon  which  lie  bases  his  opinion,  and  may  call  witnesses  to  sup- 
port the  character  of  his  own  witness. 

Where  witnesses  testify  that  they  are  well  acquainted  with  the 
genferal  reputation  of  the  person  sought  to  be  impeached  in  the 
community  in  which  he,  resides,  and  have  never  heard  his  repu- 
tation for  truth  called  in  question,  this  is  evidence  that  his  repu- 
tation is  good.  State  v.  Lee,  22  Minn.,  407.  Matthewson  v. 
Burr,  6  Neb.,  312.     Fisk  v.  The  State,  9  Id.,  62. 

Gonflicting  statements.  To  discredit  a  witness  by  showing  that 
he  has  made  statements  out  of  court  in  conflict  with  his  testi- 
mony it  is  necessary  generally  to  ask  him  as  to  the  time,  place, 
and  person  involved  in  the  supposed  contradiction.  Otherwise 
he, may  not  remember  whether  he  has  so  said  or  not.  1  Green- 
leaf  Ev.,  §  462. 

A  party  cannot  impeach  a  witness  called  by  himself  by  evi- 
dence of  his  reputation,  but  he  may  prove  the  truth  of  a  partic- 
ular fact  by  other  competent  testimony  in  contradiction  of  what 
such  witness  may  have  testifled  to.     1  Greenleaf  Ev.,-^§  442-3. 

Withdrawing  a  Juror.  Where  a  party  has  been  taken  by  sur- 
prise by  the  testimony  offfered  by  the  adverse  party,  or  by  the 
exclusion  of  testimony  offered  by  himself,  and  on  that  account 
will  fail  in  his  action  or  defense,  the  court,  if  satisfied  of  that- 
fact,  may  permit  him  to  withdraw  a  juror,  upon  the  payment  of 
the  costs  of  the  term,  and  have  the  cause  continued  to  the  next 
term.  The  right  is  a  valuable  one,  and  is  intended  to  prevent 
injustice,  but  the  court  should  not  permit  it  to  be  exercised  as  a 
mere  pretext  for  a  continuance. 
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When  the  evidence  is  concluded  either  party  may  request  in- 
structions to  the  jury  on  points'  of  law,  which  shall  be  given  or 
refused  by  the  court. 

Section  3  of  the  act  in  relation  to  instructions,  approved  Feb- 
ruary 25,  1875,  provides  that  "  the  court  must  read  over  all  the 
instructions  which  it  intends  to  give,  and  none  other,  to  the 
jury,  and  must  announce  them  as  given,  and  shall  announce  as 
refused,  without  reading  to  the  jury  all  those  which  are  refused, 
and  must  write  the  words  'given'  or  'refused,'  as  the  case  may 
be,  on  the  margin  of  each  instruction." 

Section  3  provides  that  "  if  the  giving  or  refusing  be  excepted 
to  the  same  may  be  without  any  reason  stated  therefor,  and  all 
instructions  demanded,  as  well  as  all  instructions  given  to  the 
jury  by  the  court  on  its  own  motion,  must  be  plainly  and  legi- 
bly written  in  consecutively  numbered  paragraphs,  arid  filed 
with  the  clerk  before  being  read  ,to  the  jury  by  the  court;  and 
such  instructions  shall  be  preserved  as  a  part  of  the  record  of 
the  cause  in  which  they  were  given." 

While  the  parties  have  the  right  to  request  instructions  before 
the  argument,  so  far  as  I  have  observed,  they  are  but  seldom 
asked  for  or  given  until  its  conclusion. 

The  argument.  The  parties  may  then  submit  or  argue  the  case 
before  the  jury.  In  the  argument  the  party  required  first  to 
produce  his  evidence  has  the  opening  and  closing.  If  sever£\l 
defendants  having  separate  defenses  appear  by  different  counsel, 
the  court  shall  arrange  their  relative  order.  This  applies  only 
to  cases  where  the  several  defendants  have  separate  and  distinct 
defenses,  and  not  to  cases  where  they  all  rely  on  the  same 
ground  of  defense. 

In  the  argument  of  the  case  the  attorneys  should  confine 
themselves  to  a  legitimate  discussion  of  the  case  made  by  the 
evidence.  And  it  is  the  duty  of  the  court  to  see  that  this  is 
done.  Statements  of  fact  made  outside  of  the  evidence,  if  prop- 
erly excepted  to,  may  require  a  reversal  of  the  case.  Roose  v. 
Perkins,  9  Neb.,  305.     Oropsey  v.  Averill,  8  Id.,  160. 

Instructions.  The  court — not  the  jury — has  the  exclusive  pow- 
er to  determine  what  the  issues  made  by  the  pleadings  are. 

The  first  duty  of  the  court  in  giving  instructions,  therefore,  is  to 

25 
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state  clearly  and  explicitly  to  the  jury  what  the  issues  are — 
what  question  or  questions  are  in  dispute  between  the  parties^ 
Unless  the  jury  fully  understand  the  issue — the  exact  question 
or  questions  in  dispute — a  satisfactory  verdict  cannot  be  expected. 

The  court,  on  its  own  motion,  should  prepare  and  give  such 
instructions  as  it  considers  necessary  to  enable  the  jury  to  com- 
prehend the  law  relating  to  that  particular  case.  Ordinarily 
they  should  be  as  brief  as  possible,  clearly-  stating  the  very 
principles  which  apply  and  upon  which  the  case  should  be  de- 
cided. "Very  lengthy  instructions  tend  to  confuse  and  mislead 
the  jury,  and  ordinarily  should  be  avoided. 

If  either  party  request  additional  instructions  they  should  be 
filed  with  the  clerk.  Instructions  which  have  already  been 
given  in  the  charge  of  the  court  need  not  be  repeated.  Instruc- 
tions upon  abstract  propositions  of  law,  correct  in  themselves, 
but  having  no  bearing  upon  the  questions  involved  in  the  case, 
should  be  refused. 

The  court-  should  prepare  its  instructions  so  that  each  para- 
graph thereof  shall  raise  a  distinct  question  of  law,  so  that  if  any 
paragraph  is  unsatisfactory  to  either  party  an  exception  may  be 
taken  to  the  same.  In  certain  cases,  where  there  is  a  failure  to 
prove  a  material  faet'upon  which  the  cause  of  action  or  defense 
depends,  the  court  may  instruct  the  jury  for  whom  they  should 
find.  But  where  there  is  testimony  tending  to  prove  a  cause  of 
action  or  defense  the  case  must  be  submitted  to  the  jujy.  Dol- 
by V.  Tingley,  9  ISTeb.,  412. 

Except  in  cases  where  it  is  proper  for  the  court  to  direct  a 
verdict  the  utmost  care  should  he  taken  to  avoid  expressing  an . 
opinion  on  the  facts. 

Excepting  to  instructions.  The  court  should,  as  far  as  possible 
save  the  rights  of  the  parties  by  preserving  their  exceptions. 
But  usually  it  is  unadvisable  to  enter  into  a  discussion  of  the 
question  of  giving  or  refusing  instructions  in  the  presence  of  the- 
jury,  nor  should  an  instruction  which  is  refused  be  read  or  its 
contents  stated  in  their  presence. 

"Whenever  in  the  opinion  of  the  court  it  is  proper  for  the  jury 
to  have  a  view  of  the  property  which  is  the  stibject  of  litigation, 
or  of  the  place  in  which  any  material  fact  occurred,  it  may  or- 


TRIAL.  387 

der  them  to  be  conducted  in  a  body,  under  the  charge  of  an  offi- 
cer, to  the  place,  which  shall  be  shown  them  by  some  person 
appointed  by  the  court  for  that  purpose. 

The  jury  may  be  discharged  for  the  causes  set  forth  in  section 
288  of  the  code,  and  the  case  tried  again  immediately  or  at  a  fu- 
ture time. 

"When  the  case  is  finally  submitted  to  the  jury  they  may  de- 
cide in  court  or  retire  for  deliberation.  If  they  retire  they  must 
be  kept  together  in  some  convenient  place,  under  the  charge  of 
an  officer,  until  they  agree  upon  a  verdict  or  are  discharged  by 
the  court,  subject  to  the  discretion  of  the  court  to  permit  them 
to  separate  at  night,  and  at  their  meals.  While  the  jury  are  delib- 
erating on  their  verdict  the  better  course  is  not  to  permit  them 
to  separate. 

The  officer  should  not  remain  in  the  jury  room  with  the  jury 
while  they  are  deliberating  on  their  verdict,  and  he  should  in 
no  way  attempt  to  influence  them  in  making  up  their  verdict. 
If  he  does  he  may  be  punished  for  contempt. 

After  the  jury  have  retired  for  deliberation,  if  there  be  a  dis- 
agreement between  them  as  to  any  part  of  the  testimony,  or  if 
they  desire  to  be  informed  as  to  any  part  of  the  law  arising  in 
the  case,  they  may  request  the  officer  to  conduct  them  into  court, 
where  the  information  upon  the  point  of  law  shall  be  given,  and 
the  court  may  give  its  recollection  as  to  the  testimony  on  the 
point  in  dispute,  in  presence  of  or  after  notice  to  the  parties  or 
their  counsel. 

The  jury  must  follow  the  instructions  given  them  by  the  court. 
Whether  they  are  correct  or  not,  the  jury  must  regard  them  as 
correct  and  find  accordingly.  If  the  instructions  are  incorrect  the 
party  injured  can  have  them  reviewed  on  error. 

The  jury  must  choose  a  foreman,  and  their  verdict  when 
agreed  upon  must  be  reduced  to  writing  and  signed  by  him.  It 
is  their  duty  to  find  according  to  the  evidence  and  the  law  as 
given  them  by  the  court. 

No  juror  has  a  right  to  state  to  the  jury  facts  within  his  own  knowl- 
edge  in  relation  to  the  case,  nor  to  advance  opinions  of  his  own  in 
conflict  with  the  testimony  given  on  the  trial,  and  the  instruQ- 
tions  of  the  court. 
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When  a  verdict  is  .agreed  upon  the  jury  are  to  be  conducted 
into  open  court,  their  names  called  by  the  clerk,  and  if  all  are 
present  the  verdict  is  to  be  read  by  the  clerk  to  the  jury,  and 
they  must  be  asked  if  it  is  their  verdict.  If  there  is  no  disagree- 
ment expressed,  and  neither  party  requires  the  jury  to  be  polled, 
the  verdict  is  complete  and  the  jury  may  be  discharged  from  the 
case;  but  if  any  juror  disagrees  the  jury  must  be  sent  out  again. 

Polling  the  jury.  In  polling  the  jury  it  is  usual  for  the  court 
toinform  the  jury  that  their  names  will  be  called  by  the  clerk, 
and  each  juror  giving  his  assent  to  the  verdict  returned  by  the 
foreman  will,  when  his  name  is  called,  answer  "Yes,"  and  those 
not  giving  such  assent  will  answer  "No." 

Sealed  verdict.  "When,  as  is  usual  where  a  jury  are  sent  out  at 
night,  they  are  permitted  to  seal  their  verdict  and  separate  be- 
fore it  is  rendered,  such  sealed  verdict  h^s  no  force  or  effect  un- 
less affirmed  in  open  court.  Young  v.  Seymour,  4  ]S"eb.,  86.  3 
Blackstone  Com.,  377. 

The  verdict  m.ay  he  either  general  or  special.  A  general  verdict  is 
that  by  which  the  jury  pronounce,  generally,  upon  all  or  any  of 
the  issues,  either  in  favor  of  the  plaintiff  or  defendant. 

A  special  verdict  is  that  by  which  the  jury  find  the  facts  only.  It 
must  present  the  facts  as  established  by  the  evidence,  and  not  the 
evidence  to  prove  them;  and  they  must  be  so  presented  as  that 
nothing  remains  to  the  court  but  to  draw  from  them  conclusions 
of  law. 

When  the  special  finding  of  facts  is  inconsistent  with  the  gen- 
eral verdict,  the  former  controls  the  latter,  and  the  court  may 
give  judgment  accordingly. 

When  by  the  verdict  either  party  is  entitled  to  recover  money 
of  the  adverse  party,  the  jury  in  their  verdict  must  assess  the 
amount  of  recovery. 

mo.  502. 

Verdict  for  Plaintiff  on  a  General  Denial, 

A.  B.^ 

We,  the  jury  duly  impaneled  and  sworn  in  the  above  enti- 
tled cause,  do  find  for  the  plaintiff  and  assess  the  amount  of  his 
recovery  at  the  sum  of  $ E.  1\,  Foremmi. 
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I 

BTo.  503 

Verdict  for  Defendant. 

"We,  the  jury  duly  impaneled  and  sworn  in  the  above  enti- 
tled cause,  do  find  for  the  defendant.  E.  F.,  Foreman. 

No.  504. 

In  an  Action  for  Damages. 

W"e,  the  jury  duly  impaneled  and  sworn  in  the  above  entitled 
cause,  do  find  for  the  plaintiff  and  assess  his  damages  at  the  sum 
of  $ ,  E.  F.,  Foreman. 

No.  505. 

In  Cases  of  Set-off. 

"We,  the  jury  duly  impaneled  and  sworn  in  the  above  enti- 
tled cause,  do  find  that  there  is  due  from  the  defendant  to  the 
plaintiif,  upon  the  causes  of  action  set  forth  in  his  petition,  the 

sum  of  $ ;  and  we  further  find  that  there  is  due  from  the 

plaintiff  to  the  defendant,  upon  his  set-off,  the  sum  of  $......; 

we  therefore  find  that  there  is  due  from  the  defendant  to  the 

plaintiff  a  balance  amounting  to  the  sum  of  $ ,  which  we 

assess  to  the  plaintiff"  as  the  amount  of  his  recovery. 

E.  F;,  Foreman. 

No.  506. 

Verdict  upon  a  Breach  of  Warranty, 

"We,  the  jury  duly  impaneled  and  sworn  in  the  above  enti- 
tled cause,  do  find  that  the  plaintiff  did  warrant  said  {horse'\  as 
sound,  as  alleged  by  the  defendant  in  his  answer,  and  that  said 
[horse']  was  not  sound  at  the  time  said  warranty  and  sale  were 
made,  and  that  the  defendant  has  sustained  damages  by  reason 

thereof  in  the  sum  of  $ ,  which  being  deducted  from  $ ,. 

the  price  of  said  [horse'],  we  find  there  is  due  from  the  defendant 

to  the  plaintiff  the  sum  of  $ ,  which  we  assess  to  the  plaintiff 

as  the  amount  of  his  recovery.  E.  F.,  Foreman. 

No.  507. 

Special  Verdict. 

C.  D.j 

The  jury  are  directed  to  answer  in  writing  each  of  the  follow- 
ing questions: 
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1.  "Was  E.  F.  a  member  of  the  firm  of  A.  B.  and  Co.  on  the 
first  day  of  July,  18...?, 

Answer.     ISTo. 

2.  If  not  a  member  of  said  firm  at  the  date  aforesaid,  did  he 
by  his  conduct  hold  himself  out  to  the  public  and  to  the  plain- 
tiff as  a  partner  thereof,  and  thereby  induce  the  plaintiff  to  be- 
lieve that  he  was  a  member  of  said  firm  ? 

Answer.    Yes. 

E.  F.,  Foreman. 

TRIAL    BY   THE   COURT. 

The  trial  by  jury  may  be  waived  by  the  parties  in  actions  aris- 
ing on  contract,  and  with  the  assent  of  the  court  in  other  actions 
in  the  following  manner: 

First.  By  the  consent  of  the  party  appearing  when  the  other  party 
fails  to  appear  at  the  trial  by  himself  or  attorney. 

Second.  By  written  consent  in  person,  or  by  attorney,  filed  with 
the  clerk. 

Third.     By  oral  consent  in  open  court  entered  on  the  journal. 

Upon  the  trial  of  questions  of  fact  by  the  court  it  is  not  neces- 
sary for  the  court  to  state  its  findings  except'  generally  for  the 
plaintiff  or  defendant,  unless  one  of  the  parties  request  it  with 
the  view  of  excepting  to  the  decision  of  the  coux-t  upon  the  ques- 
tions of  law  involved  in  the  trial,  in  which  case  the  court  shall 
state  in  writing  the  conclusions  of  fact  found  separately  from  the 
conclusions  of  law. 

"Where  a  jury  is  waived  the  finding' of  the  court  is  equally  as 
conclusive  as  the  verdict  of  a  jury. 

•    Special  findings  are  like  special  verdicts,  and  should  be  en- 
tered on  the  record  in  the  same  manner. 

Wo.  508. 

Separate  Finding  of  Fads  and  Law. 

C.  D.  j 

This  cause  came  on  to  be  heard,  and  the  parties  in  open  court 
having  waived  a  jurj',  it  was  submitted  to  the  court  upon  the 
pleadings  and  evidence,  and  the  court,  on  the  request  of  the 
[defendant],  being  required  to  state  its  conclusions  of  fact  sep- 
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arately  from  its  conclusions  of  law,  a&d  being  fully  advised  in 
the  premises,  finds  as  follows : 

1.  That  on  the day  of ,  18...,  the  defendant  C.  D. 

was  a  member  of  the  firm  ofE.  F.  &  Co. 

2.  That  said  firm  was  engaged  in  the  hardware  trade  and  on 
said  day  the  defendant  purchased  from  the  plaintiff  for  the  use  of 

said  firm  [one  thousand  kegs  of  nails']  at  | per  keg,  payable  in 

thirty  days  from  delivery. 

3.  That  said  nails  were  delivered  to  and  accepted  by  said  firm 
on  the  day  of ,  18...  '> 

4.  'No  part  thereof  has  been  paid. 

Conclusions  of  law :  \ 

That  said  C.  D.  is  liable  as  a  member  of  said  firm  for  said  debt 

and  that 'said  firm  is  indebted  to  the  plaintilf  for  said  nails  in  the 

sum  of  $ 

It  is  therefore  considered  by  the  court  that  the  plaintiff'  have 

and  recover  from  the  defendants  the  sum  off so  as  aforesaid 

found  due,  and  his  costs  herein  expended  taxed  at  $ 


CHAPTER  XXIII. 


NEW    TRIALS. 

A  new  trial  is  a  re-examination  in  the  same  court  of  an  issue 
of  fact  after  a  verdict  by  a  jury,  report  of  a  referee,  or  a  decis- 
ion by  the  court. 

New  trials  will  be  granted  for  any  of  the  following  causes : 

First.  Irregularity  in  the  proceedings  of  the  court,  jury,  ref- 
eree, or  prevailing  party,  or  any  order  of  the  court  or  referee, 
or  abuse  of  discretion,  by  which  the  party  was  prevented  from 
having  a  fair  trial. 

If  the  party  complaining  has  not  been  prejudiced  by  the  ir- 
regularities complained  of  a  new  trial  ought  not  to  be  granted. 
Karney  v.  Paisley,  13  Iowa,  89. 

Second.    Misconduct  of  the  jury  or  prevailing  party.     A  new 
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trial  should  be  granted,  as  of  course  for  misconduct  of  the  jury 
or  prevailing  party.  Any  attempt  by  the  prevailing  party  to  in- 
fluence a  juror  is  good  cause  for  setting  the  verdict  aside.  The 
affidavits  of  jurors  may  be  received  to  impeach  the  conduct  of 
third  parties,  but  not  to  shovr  their  own  misconduct.  Under  the 
code  of  Iowa  affidavits  of  jurors  may  be  received  to  show  on 
what  grounds  the  verdict  was  rendered.  But  such  affida,vits 
cannot  be  received  in  this  state. 

Third.  Accident  or  surprise,  which  ordinary  prudence  could, 
not  have  guarded  a'gainst. 

The  [word  "  accident "  in  practice  is  construed  as  meaning 
"  such  an  unforeseen  event,  misfortune,  loss,  act,  or  omission,  as 
is  not  the  result  of  any  negligence  or  misconduct  in  the  party." 
1  Bouvier  Law  Diet.  (14th  ed.),  52.     Story's  Eq.  Jur.,  §  78. 

By  "  surprise  "is  to  be  understood  "  the  situation  in  which  a 
party  is  placed,  without  any  default  of  his  own,  which  will  be 
injurious  to  his  interests."  2  Id.,  page  573.  A  new  trial  should 
not  be  granted  on  this  ground  to  relieve  a  party  from  the  effect 
of  his  own  neglect,  or  because  he  has  mistaken  the  law.  N"ew 
trials  have  been  granted  because  of  a  material  witness  absent- 
ing himself,  or  being  taken  suddenly  ill  after  the  trial  com- 
menced, but  it  is  doubtful  whether  such  grounds  would  be  suffi- 
cient under  our  present  practice.  The  party  should  ask  leave 
to  withdraw  a  juror,  and  haive  the  case  continued.  He  should 
not  be  permitted  to  proceed  with  the  trial  and  take  the  chances 
of  a  verdict  in  his  favor,  and  being  defeated  assign  his  own  want 
of  prudence  as  cause  for  a  new  trial. 

Fourth.  Excessive  damages,  appearing  to  have  been  given 
under  the  influence  of  passion  or  prejudice.  This  provision 
seems  to  have  been  intended  to  apply  to  actions  ex  delicto. 

Fifth.  Error  in  the  assessment  of  the  amount  of  recovery, 
whet^her  too  large  or  too  small,  where  the  action  is  upon  a  con- 
tract, or  for  the  injury  or  detention  of  property. 

Sixth.  That  the  verdict,  report,  or .  decision  is  not  sustained 
by  sufficient  evidence,  or  is  contrary  to  law. 

Seventh.  ISTewly  discovered  evidence  material  for  the  party 
applying,  which  he  could  not  with  reasonable  diligence  have  dis- 
covered and  produced  at  the  trial. 
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Eighth.  Errors  of  law  occurring  at  the  trial,  and  excepted  to 
by  the  party  making  the  application. 

The  application  for  a  new  trial  must  be  made  at  the  term  the 
verdict,  report,  or  decision  is  rendered,  and,  except  for  the  cause 
of  newly-discovered  evidence,  material  for  the  party  applying, 
which  he  could  not  with  reasonable  diligence  have  discovered 
and  produced  at  the  trial,  shall  be  made  within  three  days  after 
the  verdict  or  decision  was  rendered  unless  unavoidably  pre- 
vented. See  Fox  v.  Meacham,  6  Neb.,  533.  Nesbit  v.  Hines,  17 
Kan.,  316. 

The  application  must  be  by  motion  upon  written  grounds  filed  at  the 
time  of  making  the  motion.  The  cases  enumerated  in  subdi- 
visions two,  three,  and  seven,  must  be  sustained  by  affidavits 
showing  their  truth,  and  may  be  controverted  by  affidavits. 

Motion  unnecessary,  lohen.  "When  a  demurrer  is  sustained  to  a 
petition  and  the  action  dismissed  no  motion  for  a  new  trial  is 
necessary  to  have  the  judgment  reviewed;  and  the  same  rule 
applies  to  an  order  confirming  or  setting  aside  a  sale  of  real  es- 
tate, and  probably  to  a  judgment  rendered  on  the  pleadings. 
The  reason  is  the  issue  presented  upon  the  question  of  the  suffi- 
ciency of  pleadings  or  proceedings  is  one  of  lav. 

A  motion  must  be  filed  in  all  cases  where  there  has  been  a  trial  of 
an  issue  of  fact,  whether  before  a  jury,  referee,  or  judge.  An 
action  at  law  can  be  reviewed  only  on  error ;  and  all  the  errors 
deemed  prejudicial  to  the  moving  party  committed  during  the 
progress  of  a  trial  must  be  assigned  in  the  motion  for  a  new 
trial,  otherwise  they  are  waived. 

As  the  motion  must  necessarily  be  prepared  somewhat  hast- 
ily, often  while  other  engagements  are  pressing,  and  therefore 
not  sufficient  time  to  examine  the  various  grounds  for  a  new 
trial  critically,  the  better  course  is  to  assign  all  the  grounds  that 
are  believed  to  exist,'  but  no  ground  should  be  assigned  therein 
unless  justified  by  the  proceedings.- 

'  While  jud^e  of  the  district  court  I  frequently  suggested  to  young  attorneys  the 
propriety  of  assigning  as  many  grounds  in  their  motion  for  a  new  trial  as  the  pro- 
ceedings in  the  case  would  justify.  The  reason  being  that  errors  not  assigned  in  the 
motion  are  waived.  On  the  argument  of  the  motion,  however,  the  party  should  rely 
only  on  such  errors  as  are  prejudicial  to  him.' 
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Ho.  509. 

Motion  for  New  Trial. 

In  the  District  Court  of. County: 

William  "Wentworth,  plaintiff,  "j 

against  > 

Henry  Mathewson,  defendant,  j 

The  defendant  moves  the  court  for  a  new  trial  of  this  cause 
for  the  following  reasons : 

1.  There  was  irregularity  in  the  proceedings  in  this  [state 
specifically  the  irregularity  complained  o/]. 

2.  The  misconduct  of  the  jury  and  plaintiff  in  this  l_that 
while  the  jury  were  considering  their  verdict  the  plaintiff,  without  leave 
of  court,  sent  a  lunch  to  them,  which  they  received  through  a  window 
from  the  sidewalk']. 

3.  For  accident  [oj*  surprise]  in  this  [state  the  facts  showing  ac- 
cident or  surprise], 

4.  The  damages  are  excessive,  appearing  to  have  heen  given 
under  the  influence  of  passion  or  prejudice. 

5.  There  is  error  in  the  assessment  of  the  amount  of  recovery 

in  this  [the  action  is  brought  to  recover  the  sum  of  $ ,  with  interest 

at...  per  cent  from  the day  of ,18...,  which  could  not  exceed 

in  the  aggregate  the  sum  of  f ,  whereas  the  verdict  is  for  $ ] 

6.  The  verdict  is  not  sustained  by  sufficient  evidence. 

7.  The  verdict  is  contrary  to  law. 

8.  ,  The  verdict  is  contrary  to  the  second  and  third  paragraphs 
of  the  instructions  given  by  the  court  on  its  own  motion. 

9.  Ifewly  discovered  evidence  material  to  the  defendant,  as 
shown  by  the  affidavits  of  E.  F.,  C  H.,  and  I.  J.,  submitted  here- 
with, which  evidence  the  defendant  was  unable,  with  reasonable 
diligence,  as  shown  by  his  own  affidavit  herewith  submitted,  to 
discover  and  produce  on  the  trial. 

10.  The  court  erred  in  excluding  the  bill  of  sale  marked  Ex. 
E.,  executed  and  delivered  by  the  plaintiff  to  the  defendant  on 
the  ......  day  of ,18...,  for  the  property,  which  is  the  sub- 
ject of  the  action  [point  out  in  some  way  specifically  the  testimony 
offered  and  excluded  or  improperly  admitted^. 

11.  The  court  erred  in  refusing  to  give  the  second  and  third 
instructions  asked  by  the  defendant. 
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12.     The  court  erred  in  giving  the  second  paragraph  of  the 
instructions  asked  by  the  plaintiff. 

S.  J.,  Attorney  for  defendant. 

BTo.  510. 
Affidavit  on  Ground  of  Misconduct  of  Party  and  Jury. 
[Title  of  Cause.] 
[Venue.] 

C.  D.,  being  first  duly  sworn,  deposes  and  says  that  on  the 

day  of ,  18...,  and  while  the  jury  in  the  above  entitled 

cause  were  deliberating  on  their  verdict,  he  saw  A.  B.,  the  plain- 
tiff in  said  action,  pass  a  basket  through  a  window  to  the  jury 
in  the  jury  room,  the  bailiff  in  charge  thereof  not  being  near. 

CD. 

Subscribed,  etc. 

No.  511. 

Affidavit  on  Ground  of  Accident  or  Surprise. 

C.  D.,  defendant  in  the  above  entitled  cause,  being  first  duly 
sworn,  deposes  and  says  that  this  action  was  brought  for  the 
conversion  of  goods,  the  answer  denying  the  facts  stated  in  the 
petition,  and  alleging  that  the  plaintiff  was  not  the  owner  of  the 
goods  in  controversy,  that  on  the  trial  of  the  cause  the  plaintifl" 
failed  to  prove  the  value  of  the  goods,  and  because  of  such  fail- 
ure, as  he  could  not  recover,  it  was  unnecessary  for  the  defend- 
ant to  introduce  testimony  tending  to  show  that  he  was  not  the 

■  owner  thereof,  which  otherwise  the  defendant  would  have  done; 
that  after  the  cause  was  submitted  to  the  jury  the  plaintiff,  by 
leave  of  the  court,  introduced  testimony  showing  the  value  of 

'  said  goods,  the  court  restricting  the  proof  on  the  part  of  the  de- 
fendant to  testimony  as  to  the  value  thereof,  and  refused  to  per- 
mit defendant  to  introduce  testimony  showing  that  the  plaintiff' 
was  not  the  owner  of  said  goods,  by  reason  of  which  the  defend- 
ant was  taken  by  surprise  and  prevented  from  offering  testimony 
pertinent  to  the  issue  and  material  to  his  defense.'  C.  D. 

Subscribed,  etc. 

No.  512. 

Affidavit  on  the  Ground  of  Newly  Discovered  Evidence. 

0.  D.,  defendant  ir^  the  above  entitled  cause,  being  first  duly 
sworn,  deposes  and  says  that  this  action  was  brought  in  replevin 

'  See  Tomer  V.  Densmore,  8  Neb.,  384. 
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to  recover  the  possession  of  certain  chattels  taken  under  an  or- 
der of  attachment  in  an  action  wherein  the  defendant  herein  was 

plaintiff  and defendant,  the  plaintiff  herein  claiming  to 

be  the  owner  thereof;  that  since  the  trial  of  this  cause,  to-wit: 

on  the  day  of  ,   18...,  he  had  a  conversation  with 

one  G.  H.,  who  informed  him  that  after  the  levy  of  said  attach- 
ment, and  about  the  time  this  action  was  commenced,  he  was 
present  when  the  plaintiff  and  [the  judgment  debtor']  made  an 
agreement  whereby  the  plaintiff  was  to  take  the  goods  in  ques- 
tion and  defeat  the  attachment,  and  that  the  plaintiff  admitted  to 
hiin  that  he  was  not  the  owner  of  said  goods..  The  defendant 
was  not  aware  at  the  time  of  the  trial  of  said  cause  that  said  con- 
versation had  taken  place  or  that  said  G.  H.  had  any  knowledge 
whatever  in  relation  to  the  ownership  of  said  goods;  that  this' 
evidence  is  new,  material  to  the  case,  and  is  not  cumulative. 

CD. 
Subscribed,  et6. 

KTo.  513. 
Corroborating  Affidavit  of  G.  H. 

G.  H.,  being  first  duly  sworn,  deposes  and  says  that  after  cer- 
tain goods  had  been  taken  on  an  order  of  attachment  in  an  ac- 
tion pending  in  the court,  wherein  the  defendant  herein 

was  plaintiff  and defendant,  and  about  the  time  this  ac- 
tion was  instituted,  the  afiiant  was  present  at  an  interview  be- 
tween the  plaintiff  herein  and  [judgment  debtor],  wherein  it  was 
agreed  between  them  that  the  plaintiff  was  to  take  said  goods 
by  replevin  and  defeat  the  attachment,  and  the  plaintiff  about 
that  time  admitted  to  affiant  that  he  was  not  the  owner  thereof, 
but  said  he  did  not  like  to  see  [the  judgment  debtor]  broken  up  in 
business.  That  I  never  mentioned  this  conversation  to  any  one 
until  after  the  rendition  of  the  judgment  in  this  case,  when,  see- 
ing that  injustice  had  been  done,  I  informed  the  defendant  of 
these  facts. 

G.  H. 

Subscribed,  etc. 

In  case  of  newly  discovered  evidencei  the  affidavit  of  the  wit- 
ness should  also  be  produced,  and  it  must  appear  that  the  evi- 
dence is  new  and  not  cumulative. 
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No.  514. 

Order  Oraniing  New  Trial. 
[Title  of  the  Cause.] 

This  cause  came  on  to  be  heard  on  the  motion  of  the  defendant 

to  set  aside  the  verdict,  [report  of  referee,  or  judgment  of  the  court,2 

on  consideration  whereof  the  court  doth  sustain  the  same,  and 

said  verdict,  [report  of  referee,  or  judgment  of  the  court,']  is  set  aside 

and  vacated  and  a  new  trial-  granted  [at  the  costs  of  the  defendant']. 

No.  515. 
Order  Overruling  Motion. 

This  cause  came  on  to  be  heard  on  the  motion  of  the  defend- 
ant to  set  aside  the  verdict  and  for  a  new  trial,  on  consideration 
whereof  the  court  does  overrule  the  same. 

Wo.  516. 

In  case  of  Remittitur  of  Excess. 

This  cause  came  on  to  be  heard  on  the  motion  of  the  defend- 
ant to  set  aside  the  verdict  and  for  a  new  trial;  and  it  appearing 
to  the  court  that  the  plaintiff  should  not  recover  to  exceed  the 

sum  of  $ ,  and   that  the  damages  are   excessive,   and  the 

plaintiff  having  in  open  court  remitted  the  sum  of  |.' from 

said  verdict,  the  court  doth  overrule  the  motion  for  a  nevi'  trial. 

KTo.  517. 
New  Trial  Denied  upon  Condition  that  Remittitur  be  Entered. 

This  cause  came  on  to  be  heard  on  the  motion  of  the  defend- 
ant to  set  aside  the  verdict  and  for  a  new  trial;  and  it  appearing' 
to  the  court  that  the  plaintiff  should  not  recover  to  exceed  the 

sum  off ,  and  that  the  damages  are  excessive,  it  is  therefore 

ordered  by  the  court  that  said  motion  be  sustained  and  a  new 

trial  granted,  unless  the  plaintiff  within days  remit  from  the 

verdict  the  sum  of  | If  said  remittitur  is  made  as  above 

provided  the, motion  to  be  overruled.' 

The  question  of  costs,  as -a  condition  of  granting  a  new  trial, 
seems  to  rest  to  a  great  extent  in  the  discretion  of  the  court 
granting  the  new  trial. 

BTo.  518. 

Petition  for  a  New  Trial. 
[Title  of  the  Cause.] 

1.     The  plaintiff  complains  of  the  defendant  for  that  on  the 

day  of ,  18...,  said  defendant  commenced  an  action 

1  See  Patrick  v.  Leach,  8  Neh.,  530. 
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in  the  district  court  of county  against  one  E.  ¥.,  and  the 

plaintiff  herein  to  recover  the  sum  of  $ ,  with  interest,  upon 

a  promissory  note  made  by  feaid  E.  E.  and  signed  by  the  plaintiff 
as  surety.  *   ^ 

2.  The  plaintiff  herein  answered  the  petition  of  the  defend- 
ant herein  in  said  case,  alleging  that  after  said  note  had  become- 
due  and  payable  the  defendant  herein  agreed  with  said  E.  E.,  in 

consideration  of  the  sum  of  $ ,  to  extend  and  did  extend  the 

time  of  payment  of  said  note  for  one  year  from  the day  of 

,  18...,  without  the  consent  of  the  plaintiff  herein. 

3.  The  defendant  herein,  plaintiff  in  said  action,  in  his  reply 
denied  the  facts  stated  in  said  answer. 

4.  In  the  year  18...  said  E.  E.  having  become  insolvent,  re- 
moved to  California,  but  his  place  of  residence  was  not  known 
to  plaintiff,  who  made  inquiry  as  to  his  whereabouts  of  the 
friends  of  said  E.  F.  and  others,  and  addressed  letters  to  various 
parties  in  California  who  were  supposed  to  know  where  he  could 
be  found,  but  was  unable  to  find  him,  and  had  said  cause  con- 
tinued over  one  term  of  court,  at  the  costs  of  the  plaintiff  herein, 
,upon  the  ground  that  said  E.  F.  w:as  a  material  ■witness  for  the  ' 
plaintiff  herein  in  said  cause. 

5.  At  the term  of  said  court  the  defendant  herein  recov- 
ered a  judgment  against  the  plaintiff  on  said  note  for  the  sum  of 

$ and  costs,  the  plaintiff  herein  having  been  unable  to  find 

said  E.  F.  or  any  witness  by  which  he  was  able  to  prove  that 
said  time  for  the  payment  of  said  note  had  been  extended. 

6.  On  or  about  the day  of ,  18...,  the    plaintiff 

was  informed  that  said  E.  E.  was  at  Yuma  City,  Arizona  Ter- 
ritory, and  he  immediately  addressed  a  letter  to  him  at  that 
place  making  inquiries  as  to  the  extension  for  a  consideration  by 
the  defendant  herein  of  the  time  for  the  payment  of  said  note, 

and  on  the day  of ...,  18...,  received  a  letter  from  said 

E.  E.  stating  that  said  defendant,  in  consideration  of  the  sum  of 

$ then  paid,  did  extend  the  time  for  the  payment  of  said 

note  for  the  period  of  one  year  from  the  time  the  same  became 
due,  and  that  the  defendant  herein  requested  said  E.  F.  not  to 
inform  the  plaintiff  of  the  extension  of  said  time,  and  he  is  ready 
to  testify  to  these  facts  when  required. 
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7.  Said  E.  F.  is  entirely  insolvent,  and  the  plaintiff  herein 
will  lose  the  amount  of  said  judgment  unless  a  new  trial  is 
granted. 

The  plaintiff  herein  therefore  prays  that  said  judgment  may 
be  set  aside  and  a  new  trial  granted  in  said  cause. 

No  answer  is  required.  The  defendant  may  demur  to  the  pe- 
tition. If  the  demurrer  is  overruled  the  plaintiff  must  prove  the 
facts  stated  in  his  petition. 

No.  519. 
Judgm,ent  Set  Aside  on  Petition  for  a  New  Trial. 

[Title  of  Cause.] 

This  cause  came  on  to  be  heard  upon  the  petition  of  the  plain- 
tiff and  the  evidence,  on  consideration  whereof  the  court  finds* 
that  since  the  trial  of  the  cause  set  forth  in  said  petition  the 
plaintiff  herein,  who  was  one  of  the  defendants  in  cause  No.  ... 
in  this  court,  has  discovered  new  and  material  evidence  for  him 
on  the  issue  tried  in  said  cause,  which  he  could  not  with  reason- 
able diligence  discover  to  use  on  the  former  trial,  and  that  by 
reason  of  the  facts  above  set  forth  he  is  entitled  to  have  said 
judgment  vacated. 

It  is  therefore  considered  that  the  judgment  heretofore,  ren- 
dered in  cause  No.  ...,  wherein  is  plaintiff  and  ,  

are  defendants,  be  and  hereby  is  set  aside  and  vacated,  and  a 
new  trial  granted  in  said  cause  at  the  costs  of  the  plaintiff  herein 
of  the  former  trial,  and  it  is  ordered  that  said  cause  be'  placed 
on  the  trial  docket  for  trial  in  its  order. 

No.  520. 

New  Trial  Denied. 

Follow  the  preceding  form  to  the  *,  then  add  that  the  plaintiff 
is  not  entitled  to  a  new  trial,  m  prayed  for  in  said  petition. 

It  is  therefore  considered  that  the  defendant  herein  go  hence 
without  day,  and  recover  from  the  plaintiff"  his  costs  herein  ex- 
pended taxed  at  $ 

The  remedy  provided  in  the  statute  is  not  exclusive.  A  court 
of  equity  in  a  proper  case  will  grant  relief.  To  entitle  a  party 
to  relief  in  such  case  it  must  appear  that  he  has  done  all  that  he 
could  under  the  circumstances,  that  he  has  not  been  negligent, 
and  that  he  has  a  defense  to  the  action.  Horn  v.  Queen,  4  Neb., 
114.     Lieby  v.  Heirs  of  Ludlow,  4  Ohio,  493. 
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CHAPTER  XXIV. 


JUDGMENTS. 

■A  judgment  is  the  final  determination  of  the  rights  of  the  par- 
ties in  an  action.     Code,  §  428. 

Section  429.  Judgment  may  be  given  for  or  against  one  or 
'more  of  several  plaintiffs,  and  for  or  against  one  or  more  of  several 
defendants;  and  it  may  determine  the  ultimate  rights  of  the  par- 
ties on  either  side  as  between  themselves,  and  it  may  grant  to 
the  defendant  any  affirmative  relief  to  which  he  may  be  enti- 
tled. In  an  action  against  several  defendants  the  court  may,  in 
its  discretion,  render  judgment  against  one  or  more  of  them, 
leaving  the  action  to  proceed  against  the  others  whenever  a  sev- 
eral judgment  may  be  proper.  The  court  may  also  dismiss  the 
petition  with  costs,  in  favor  of  one  or  more  defendants,  in  case 
of  unreasonable  neglect  on  the  part  of  the  plaintiff  to  serve  the 
summons  on  the  other  defendants,  or  to  proceed  in  the  cause 
against  the  defendant  or  defendants  served. 

Section  430.  An  action  may  be  dismissed  without  prejudice 
to  a  future  action. 

First.  By  the  plaintiff  before  the  final  submission  of  the  case 
to  the  jui-y  or  to  the  court,  where  the  trial  is  by  the  court. 

Second.  By  the  court,  where  the  plaintiff  fails  to  appear  on 
the  trial.  • 

Third.     By  the  court  for  want  of  necessary  parties. 

Fourth.  By  the  court,  on  the  application  of  some  of  the  de- 
fendants, where  there  are  others  whom  the  plaintiff' fails  to  pro- 
secute with  diligence. 

Fifth.  By  the  court  for  disobedience  bjf  the  plaintiff  of  an 
order  concerning  the  proceedings  in  the  action. 

In  all  other  cases,  upon  the  trial  of  the  action,  the  decision 
must  be  upon  the  merits. 

Section  431.  In  any  case  where  a  set-off  or  counterclaim  has 
been  presented  the  defendant  shall  have  the  right  of  proceeding 
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to  the  trial  of  his  claim,  although  the  plaintiff  may  have  dis- 
missed the  action  or  failed  to  appear. 

SectioH  432.  If  the  taking  of  an  account,  or  the  proof  of  a 
fact,  or  the  assessment  of  damages,  be  necessary  to  enable  the 
court  to  pronounce  judgment  upon  a  failure  to  answer,  or  after 
a  decision  of  an  issue  at  law,  the  court  may,  with  the  assent-  of  the 
-party  not  in  default,  take  the  account,  hear  the  proof,  or  assess 
the  damages;  or  may,  with  the  like  assent,  refer  the  same  to  a 
referee,  or  commissioner,  or  may  direct  the  same  to  be  ascertained 
or  assessed  by  a  jury.  If  a  jury  be  ordered  it  shall  be  on  or  af- 
ter the  day  on  which  the  action  is  set  for  trial. 

Judgment  hy  confession.  Section  433.  Any  person  indebted, 
or  against  whom  a  cause  of  action  exists,  may  personally  appear 
in  a  court  of  competent  jurisdiction,  and,  with  the  assent  of  the 
creditor,^  or  person  having  such  cause  of  action,  confess  judg- 
ment therefor,  whereupon  judgment  shall  be  entered  accord- 
ingly. 

Section  434.  The  debt  or  cause  of  action  shall  be  briefly 
stated  in  the  judgment,  or  in  a  writing,  to  be  filed  as  pleading 
in  other  actions. 

When  any  judgment  or  decree  shall  he  rendered  for  a  conveyance, 
release,  or  acquittance  in  any  court  of  this  state,  and  the  party 
or  parties  against  whom  the  judgment  or  decree  shall  be  ren- 
dered do  not  comply  therewith  within  the  time  mentioned  in 
said  judgment  or  decree,  such  judgment  or  decree  shall  have 
the  same  operation  and  effect,  and  be  as  available  as  if  the  con- 
veyance, release,  or  acquittance  had  been  executed  conformable 
to  such  judgment  or  decree.  Laws  of  1869,  page  70.  G-.  S., 
711. 

There  is  but  little  to  be  added  to  these  sections.  If  we  con- 
strue these  sections  as  we  do  ordinary  language  no  difHculty  will 
be  experienced  in  construing  them. 

The  judgment  must  follow  the  pleadings  and  respond  to  the 
issues. 

No  judgment  hy  default  can  be  entered  while  an  answer  is 
on   file,  however   informal   it  may  be,  the   proper   remedy  to 


'  See  Mercer  v.  James,  6  Neb.,  406. 
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the  plaintiff  in  such  case  being  to  strike  the  answer  from  the 
files. 

Where  there  is  no  appearance  before  judgment  by  default  is  en- 
tered against  the  defendant  the  court  should'  examine  the  record 
to  see  that  the  proper  service  has  been  had  to  -give  the  court 
jurisdiction. 

The  general  principle  regulating  the  conclusiveness  of  judg- 
ments may  be  stated  thus :  They  must  be  final  and  on  th6  mer- 
its.    As  to  the  form  of  judgment  Blackstone  says: 

"  The  judgment,  though  pronounced  or  awarded  by  the  judges, 
is  not  their  determination  or  sentence,  but  the  determination 
and  sentence  of  the  law.  It  is  the  conclusion  that  naturally  and 
regularly  follows  from  the  premises  of  law  and  fact.  *  *  * 
The  judgment,  in  short,  is  the  remedy  prescribed  by  law  for  the 
redress  of  injuries,  and  the  suit  or  action  is  the  vehicle  or  means 
of  Mministering  it." 

"What that  remedy  may  be  is  indeed  the  result  of  delibera- 
tion and  study  to  point  out,  and  therefore  the  style  of  the  judg- 
ment is,  not  that  it  is  decreed  or  resolved  by  the  court,  for  then 
the  judgment  might  appear  to  be  their  own;  but,  ',it  is  consid- 
ered '  consideratum  est  percuriam  that  the  plaintiff  do  recover  his 
damages,  his  debt,  his  possession,  and  the  like;  which  implies 
that  the  judgment  is  none  of  their  own;  ,but  the  act  of  law,  pro- 
nounced and  declared  by  the  court  after  due  deliberation  and 
inquiry."     3  Blackstone  Com.,  396. 

Under  our  practice  no  notice  of  the  case  for  trial  is  necessary. 
When  a  case  is  at  issue  it  is  for  trial  in  its  order,  unless  contin- 
ued by  consent  or  on  an  order  of  the  court  on  the  application 
of  one  of  the  parties. 

EORMS. 

No.  521. 

Judgment  by  Default  for  a  Fixed  Sum. 

A.  B.,  plaintiff,    ~| 

C.  B.,  defendant. ) 

Ifow  comes  the  plaintiff,  and  the  defendant  having  failed  to 
answer  or  demur  to  the  petition  of  the  plaintiff,  the  court  finds 
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that  the  defendant  thereby  admits  the  facts  stated  in  the  petition 
to  be  true,*  and  that  there  is  due  from  the  defendant  to  the  plain- 
tiflp  on  the  causes  of  action  set  forth  in  said  petition  the  sum  of 

$ ,  together  with  the  sum  of  $ as  interest  theron. 

It  is  therefore  considered  by  the  court  that  the  plaintiff  re- 
cover from  the  defendant  the  sum  of  $ [aggregate],  and  his 

costs  expended  herein,  taxed  at  $ 

No.  522. 

Default  where  Damages  are  Unliquidated. 

Follow  the  preceding  form  to  the*,  then  say:  and  that  the 
plaintiff  is  entitled  to  recover  from  the  defendant  the  damages 
sustained  by  him  in  the  premises,  and  the  court,  with  the  assent 
of  the  plaintiff,  does  assess  said  damages  of  the  plaintiff  at  the 
sum  of  $ 

It  is  therefore  considered,  etc.  [as  in  preceding  form]. 

Wo.  523. 

Judgment  where  the  Answer  does  not  Put  in  Issue  the  Entire  Cause  of  Action. 

This  cause  came  on  to  be  heard  on  the  petition,  answer,  and 
the  evidence,  on  consideration  whereof  the  court  finds  that  the 
defendant  has  failed  to  answer  the  third  cause  of  action  set  forth 
in  said  petition,  and  as  to  that  is  in  default,  and  that  he  is  in- 
debted to  the  plaintiff  on  said  cause  of  action  in  the  sum  of 


It  is  therefore  considered,  etc. 

No   524. 

'By  Default  against  One  Defendant,  Trial  being  had  as  to  Another. 

This  cause  came  on  to  be  heard  on  the  petition,  the  answer 
of  E.F.,  and,  the  evidence,' the  defendant  G-.  H.  having  failed 
to  answer  or  demur  to  the  petition,  and  a  jury  being  waived, 
the  cause  was  submitted  to  the  court,  on  considferation  whereof 
the  court  finds  that  the  defendant  G.  H.  by  his  default  admits 
the  facts  stated  in  the  petition  to  be  true,  and  on  the  issue  joined 
between  the  plaintiff  and  the  defendant  E.  F.,  the  court  finds  for 
the  plaintiff,  and  that  said  defendants  are  indebted  to  him  in  the 
sum  of  $ 

It  is  therefore  considered,  etc. 
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BTo.  525. 

Against  One  Defendant  and  in  Favor  of  Another. 

This  cause  came  on  to  be  heard  on  the  petition,  the  several 
answers  of  the  defendants,  and  the  reply  of  the  plaintiff  there- 
to, and  the  evidence,  on  consideration  whereof  the  court  finds 
that  the  defendant  E.  P.  is  indebted  to  the  plaintiff  on  the  cause 

of  action  set  forth  in  said  petition  in  the  sum  of  $ ,  and  as 

to  the  defendant  Gr.  H.  the  court  finds  that  he  is  not  indebted  to 
the  plaintiff  on  the  cause  of  action  set  forth  in  said  petition. 

It  is  therefore  considered  by  the  court  that  the  plaintiff  re- 
cover from  the  defendant  E.  E.  the  sum  of  $ ,  and  his  costs 

herein  expended  taxed  at  | ,  and  that  said  cause  be  dismissed 

as  to  the  defendant  G.  H.,  and  that  he  go  hence  without  day 
and  recover  from  the  plaintiff  his  costs  herein  expended  taxed 
at  I 

Wo.  526. 

Judgment  of  Dismissal  for  Want  of  Prosecution. 

Now  on  this  day  this  cause  was  called  for  trial,  and  the  plain- 
tiff or  his  attorney  failing  to  appear,  on  motion  of  the  defendant 
it  is  ordered  that  this  action  be  and  the  same  hereby  is  dismissed 
without  prejudice,  and  that  the  defendant  recover  his  costs. 

Ho.  527. 

Dismissal  hy  Plaintiff. 

jS'ow  on  this  day  the  plaintift'  dismissed  this  action  without 
prejudice.  ' 

So.  528. 

Wa7lt  of  Jurisdiction. 

It  satisfactorily  appearing  to  the  court  that  it  has  no  jurisdic- 
tion of  the  subject  matter  of  the  action,  on  motion  of  the  de- 
fendant said  cause  is  stricken  from  the  docket. 

BTo.  520. 

For  Failure  to  Give  Security  for  Costs. 

The  plaintiff  having  failed  to  comply  with  the  order  of  the 
court  heretofore  made  and  give  security  ^or  additional  security]  for 
costs,  on  motion  of  the  defendant  the  action  is  dismissed,  at 
plaintifl''s  costs. 
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BTo.  530. 
Judgmkni  for  Defendant. 

This  cause  came  on  to  be  heard  on  the  petition,  answer  of  the 
defendant,  and  the  evidence,  and  a  jury  being  waived,  was  sub- 
mitted to  the  court,  on  consideration  whereof  the  court  finds 
upon  the  issue  joined  between  the  parties  in  favor  of  the  -de- 
fendant. 

It  is  therefore  considered  by  the  court  that  said  action  be  dis- 
missed, and  that  the  defendant  go  hence  without  day  and  recover 
from  the  plaintiff  his  costs  herein  expended  taxed  at  $ 

BTo.  531. 

Against  One  of  Several  Plaintiffs. 

This  cause  came  on  to  be  heard  on  the  petition,  the  answer  of 
the  defendant,  and  the  evidence,  and  a  jury  being  waived  was 
submitted  to  the  court,  on  consideration  whereof  the  court  finds 
upon  the  issue  joined  betv/een  the  parties .  against  the  plaintiff' 
E.  F. 

It  is  therefore  considered  by  the  court  that  the  petition  as  to 
the  plaintiff  E.  F.  be  dismissed,  and  that  the  defendant  recover 
from  him  his  costs  herein  expended  taxed  at  f 

TSo.  532. 
Judgment  on  Verdict. 

ISow  on  this day  of ,  18...,  came  the  parties  and 

their  attorneys,  and  also  the  following  named  persons,  as  jurors, 
to-wit:  [insert  the  names  of  the  twelve  jurors'],  who  were  duly  im- 
paneled and  sworn  according  to  law,  and  having  heard  the  tes- 
timony, the  argument  of  counsel,  and  the  instructions  of  the 
court,  retired  in  charge  of  the  [sheriff]  for  deliberation,  and  on 
the  same  day  returned  into  open  court  the  following  verdict  in 
writing,  duly  signed: 

^Copyverdict.*'] 

It  is  therefore  considered  by  the  court  that  the  [■plaintiff]  re- 
cover from  the  defendant  the  sum  of  $ and  the  costs  of  this 

action  taxed  at  $ 
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No.  533. 

Judgment  Non-obstante  Veredicto.i 

Follow  the  preceding  form  to  the*,  then  say — 
The  plaintiff  thereupon  moved  for  judgment  on  the  pleadings 
notwithstanding  the  verdict,  and  as  in  the  opinion  of  the  court 
the  answer  leaves  the  cause  of  action  unanswered  and  confessed. 
It  is  therefore  considered  that  the  plaintiff  recover  from  the 
defendant  his  damages  claimed  in  said  petition,  and  it  is  hereby 
ordered  that  a  jury  be  impaneled  to  assess  the  same. 

BTo.  534.V 

Judgment  by  Confession. 

ITow  comes  the  plaintiff,  and  the  defendant  in  person,  and  says 

that  he  is  justly  indebted  to  said  plaintiff  in  the  sum  of  $ 

upon  a  promissory  note,  of  which  the  following  is  a  copy: 

"Blaik,  May  1,  1876. 
"  One  year  after  date  for  value  received  I  promise  to  pay  A.  B. 

or  order  the  sum  of  $ ,  with  interest  at  10  per  cent. 

"CD." 

And   with  the  consent  of  the  plaintiff"  confesses  the  same  in 
open  court  and  asks  to  have  judgment  rendered  against  him 

thereon,  for  said  sum  of  $ 

It  is  therefore  considered,  etc. 

Wo.  535. 

Confession  on  a  Warrant  of  Attorney. 

Now  comes  the  plaintiff,  by  S.  H.,  his  attorney,  and  files  his 
petition  against  the  defendant,  and  thereupon  ST.  K.,  one  of  the 
attorneys  of  this  court,  appeared  on  behalf  of  the  defendant, 
and  by  virtue  of  a  warrant  of  attorney,  duly  executed  by  the 
defendant  and  now  produced  to  the  court,  waived  the  issuing 
and  service  of  summons,  and  with  the  assent  of  the  plaintiff 

1  Where  a  plea  or  replication  is  good  in  form  only,  but  bad  In  substance,  and  consti- 
tutes neither  a  bar  or  answer,  and  issue'  Is  taken  on  it,  and  the  verdict  finds  it  true, 
such  verdict  leaves  the  cause  of  action  or  bar  unanswered  and  confessed,  and  judgment 
rum-obstante  should  be  entered  for  him  whose  cause  of  action  or  bar  is  confessed. 
Oades  ».  Oadcs,  6  >'eb.,  304. 

*  See  Mercer  v.  James^  6  Neb.,  406. 


FORMS   OF  JUDGMENTS.  407 

confessed  that  the  defendant  is  indebted  to  the  plaintiiF  in  the 

sum  of  $ upon  the  cause  of  action  set  forth  in  said  petition. 

It  is  therefore  considered  by  the  court,  etc. 

BTo.  536. 
Judgment  for  Plaintiff  for  Balance  after  Admitting  Counter-claim. 

This  cause  came  on  to  be  heard  upon  the  petition  of  the  plain- 
tiff', the  answer  of  the  defendant  and  the  evidence,  and  was  sub- 
mitted to  the  court,  on  consideration  whereof  the  court  finds 
that  the  defendant  by  his  answer  has  failed  to  deny  the  facts 
stated  in  the  petition  of  the  plaintiff,  but  admits  the  same,  and 

having  set  up  a  counter-claiin  against  him  for  the  sum  of  | , 

which  the  plaintiff  admits  to  be  correct. 

It  is  therefore  considered  by  the  court  that  the  plaintiff"  re- 
cover from  the  defendant  the  sum  of  $ ,  the  excess  of  the 

claim  set  forth  in  his  petition  over  the  counterclaim  of  the  de- 
fendant, and  that  the  plaintiff  recover  his  costs. 

ISo.  537. 
Judgment  for  Defendant  on  Petition  and  Counter-claim,. 

This  cause  came  on  to  be  heard  on  the  petition,  counter-claim, 
reply,  and  the  evidence,  and  a  jury  being  waived  was  submitted 
to  the  court,  on  consideration  whereof  the  court  finds  there  is 
due  from  the  defendant  to  the  plaintiff,  on  the  cause  of  action 

set  forth  in  the  petition,  the  stim  of  $ ,  and  that  there  is  due 

from  the  plaintiff  to  the  defendant  upon  his  counter-claim  the 
sum  of  $ 

It  is  therefore  considered  by  the  court  that  the  defendant  re- 
cover from  the  plaintiff  the  sum  of  | ,  the  excess  of  his 

counter-claim  over  Tthe*  sum  due  the  plaintiff",  and  his  costs  herein 
expended  taxed  at  | 

■No.  538. 

For  Defendant  on  Counter- clairk  After  the  Dismissal  of  the  Petition. 

The  plaintiff,  having  dismissed  his  petition,  this  cause  came 
on  to  be  heard  upon  the  counter-claim  [or  set-off]  of  the  defend- 
ant and  the  evidence,  and  a  jury  being  waived  was  submitted 
to  the  court,  on  consideration  whereof  the  court  finds  the  issues 
in  favor  of  the  defendant,  and  that  the  plaintjff'  is  indebted  to  him 
in  the  sum  of  $ 

It  is,  therefore  considered,  etc. 
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BTo.  539. 

Decree  of  Foreclosure  and  Order  of  Sale. 

This  cause  came  on  to  be  heard  upon  the  petition,  the  answer 
of  the  defendants  C.  D.  and  E.  A.  D.,  the  reply,  and  the  evi- 
dence, and  was  submitted  to  the  court,  on  consideration  whereof 
the  court  finds  that  the  defendants,  C.  D.  and  E.  A.  D.,  his  wife, 
executed  and  delivered  to  the  plaintiff  the  mortgage  deed,  set 
forth  in  said  petition,  upon  the  following  described  real  estate, 
to-wit:  Ideseribe  as  in  mortgage],  and  that  said  mortgage  was  duly 
recorded  on  the, day  of ,  18...,  in  the  record  of  mort- 
gages of county. 

The  court  also  finds  that  there  is  due  to  the  plaintiiF  upon  the 
notes  set  forth  in  said  petition,  which  said  mortgage  was  given 

to*  secure,  the  sum  of  $ ,  and  that  the  plaintiff  is  entitled  to  a 

foreclosure  of  said  mortgage  as  prayed. 

It  is  therefore  considered  by  the  court  that  in  case  the  defend- 
ants fail  for  twenty  days  from  the  entry  of  this  decree  to  pay  to 

the  plaintiff  the  sum  of  $ ,  the  defendants'  equity  of  redemp-  , 

tion  be  foreclosed  and  said  mortgaged  premises  shall  be  sold  and 

an  order  of  sale  shall  be  issued  to  [the  sheriff]  of county, 

commanding  him  to  sell  the  above  described  real  estate  as  upon 
execution,  and  bring  the  proceeds  thereof  into  court,  to  be  ap- 
plied in  satisfaction  of  the  sum  off so  found  due  and  costs, 

upon  the  confirmation  of  said  sale.' 

BTo.  540. 
Decree  of  Foreclosure  and  Determining  ihe  Priority  of  Liens. 

This  cause  came  on  to  be  heard  upon  the  petition,  the  answer 
of  the  defendants  C.  D.,  E.  A.  D.,  the  cross  petition  of  G.  H., 
the  reply,  and  the  evidence,  and  was  submitted  to  the  court, 
on  consideration  whereof  the  court  finds  that  the  defendants, 
C.  D.  and  E.  A.  D.  his  wife,  executed  and  delivered  to  the  plain- 
tiff the  mortgage  deed  set  forth  in  said  petition  upon  the  follow- 
ing described  real  estate,  to-wit:  {describe  as  in  mortgage],  and  that 
saidmortgage  was  duly  recorded  on  the day  of ,  18..., 

'  The  decree  merely  finds  the  amount  due,  and  subjects  the  security  to  be  sold  for 
its  satisfaction.  No  judgment  is  rendered.  But  in  ease  of  a  deficiency  after  a  sale  of 
the  security  the  court  may  order  its  payment  and  award  execution. 
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in  the  record  of  mortgages  in county,  and  is  a  first  lien 

on  said  real  estate. 

The  court  also  finds  that  there  is  due  to  the  plaintiff  upon  the 
notes  set  forth  in  said  petition,  which  said  mortgage  was  given 

to  secure,  the  sum  of  $ ,  and  that  the  plaintiff  is  entitled  to  a 

foreclosure  of  said  mortgage  as  prayed. 

The  court  also  finds  that  the  defendants  C.  D.  and  E.  A.  D. 
executed  and  delivered  to  Gr.  H.  the  mortgage  deed  set  forth  in 
his  cross  petition,  upon  the  above  described  premises,  which 
mortgage  was  given  to  secure  the  payment  of 'the  promissory 
note  described  in  said  cross  petition,  which  mortgage  was  duly 

recorded  in  the  record  of  mortgages  of  said  county  on  the 

day  of ,  18...,  and  is  a  second  lien  on  said  premises,  and 

subject  to  the  lien  of  the  plaintiff,  and  that  there  is  due  thereon 
to  said  G.  H.  the  sum  of  $ 

It  is  therefore  considered  by  the  court  that  in  case  the  defend- 
ants C.  D.  and  E.  A.  D.  fail  for  twenty  days  from  the  entry  of  this 

decree  to  pay  the  plaintiff  the  sum  of  $ ,  and  also  said  G. 

H.  the  sum  of  $ ,  that  the  defendants'  equity  of  redemption 

be  foreclosed,  and  said  mortgaged  premises  shall  be  sold,  and  an 
order  of  sale  shall  issue  to  [the  .sheriff]  of  county,  com- 
manding him  to  sell  the  above  described  premises,  as  upon  exe- 
cution, and  bring  the  proceeds  thereof  into  court,  to  be  applied 
in  satisfaction  of  the  sums  so  found  due  in  the  order  of  their 
priority  as  above  found,  upon  the  confirmation  of  said  sale.' 

JSTo.  541. 

-When  One  or  More,  hut  not  All,  of  a  Series  of  Notes  are  Due. 

This  cause  came  on  to  be  heard  upon  the  petition,  answer  of 
the  defendants,  C.  D.  and  E.  A.'  D.,  the  reply,  and  the  evi- 
dence, and  was  submitted  to  the  court,  on  consideration  whereof 
the  court  finds  that  the  defendants  C.  D.  and  E.  A.  D.  his  wife, 
executed  and  delivered  to  the  plaintiff  the  mortgage  deed  set 
forth  in  said  petition,  upon  the  following  described  real  estate, 
to-wit:  [describe  as  in  mortgage],  and  that  said  mortgage  was  duly 
recorded  in  the  record  of  mortgages  of county  on  the 

1  In  a  decree  of  foreclosure  Ihe  usmes  of  the  defendants  should  be  stated,  otherjrise 
in  case  incumbrancers  are  made  parties  the  decree  will  lack  certainty. 
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day  of ,  18...  The  court  also  finds  that  said  defend- 
ant C.  D.  made  and  delivered  to  the  plaintifli"  the  notes 

set  forth  in  said  petition,  which  said  mortgage  was  given  to  se- 
cure, and  that  the  first  of  said  notes  was  due  on  the  day 

of ,18...,  and  before  the  commencement  of  this  action, 

and  is  unpaid,  and  that  there  is  now  due  thereon  the  sum  of 

$' ,  and  that  the  plaintifi['  is  entitled  to  a  foreclosure  of  said 

mortgage  as  prayed. 

It  is  therefore  considered  by  the  court  that  ill  case  the  defend- 
ants fail  for  twenty  days  from  the  entry  of  this  decree  to  pay 
the  plaintifl"the  sum  of  $ ,  the  defendants'  equity  of  redemp- 
tion be  foreclosed  and  said  mortgaged  premises  shall, be  sold, 

and  an,  order  of  sale  shall  issue  to  the  sheriff  of county, 

commanding  him  to  sell  the  above  described  real  estate  as  upon 
execution,  and  bring  the  proceeds  thereof  into  court,  to  be  ap- 
plied in  satisfaction  of  the  sum  so  found  due  and  costs,  upon  the 
confirmation  of  said  sale. 

No.  54=2. 

Specific  Performance. 

This  cause  came  on  to  be  heard  upon  the  petition,  answer,' 
reply,  and  the  evidence,  and  was  submitted  to  the  court,  on  con- 
sideration whereof  the  court  finds  that  the  plaintiff  is  entitled 
to  the  specific  execution  of  the  contract  set  forth  in  said  peti- 
tion. 

It  is  therefore  considered  by  the  court  that  [upon  the  pay- 
ment by  the  plaintiff'  to  the  defendant  of  the  sum  of  i^......]  the  .de- 
fendant shall  convey  the  premises  described  in  said  petition, 
to-wit :  [describe  as  in  petition'],  to  the  plairjtiff  by  a  good  and  sufli- 
,  cient  deed,  with  covenants  of  general  warranty,  and  that  in  de- 
fault thereof  this  decree  shall  have  the  same  effect  and  operation 
as  such  deed.  And  that  the  plaintiff  recover  from  the  defend- 
ant his  costs  herein  expended  taxed  at  | 

-No.  543. 
To  Set  Aside  a  Deed  Obtained  by  Fraud. 

This  cause  came  on  to  be  heard  upon  the  petition,  answer,  re- 
ply, and  the  evidence,  and  was  submitted  to  the  court,  on  con- 
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sideration  whereof  the  court  finds  that  the  defendant  obtained 
the  deed  of  conveyance  set  forth  in  said  petition  from  the  plain- 
tiff by  fraud  and  naisrepresentation,  as  alleged  in  said  petition. 
It  is  therefore  considered  by  the  court  that  the  deed  of  con- 
veyance, described  in  said  petition,  from  the  plaintifi'  to  the  de- 
fendant for  the  [describe  premises  as  in  petition'],  be  and  the  same 
hereby  is  vacated,  set  aside,  and  annulled,  and  declared*  of  no 
force  and  eifect.  And  that  the  plaintiff  recover  from  the  de- 
fendant his  costs  in  the  action  taxed  at  $....:. 

No.  544. 

'  To  Set  Aside  Deed  Made  for  the  Purpose  of  Defrauding  Creditors. 

This  cause  came  on  to  be  heard  upon  the  petition,  answer,  re- 
ply,  and  the  evidence,  and  was  submitted  to  the  court,  on  con- 
sideration whereof  the  court  finds  that  the  deed  set  forth  in  said 
petition  was  made  with  the  intent  to  hinder,  delay,  and  defraud 
creditors,  of  all  which  said  [cjrantee]  had  full  knowledge  at  the 
time  of  receiving  the  same  [or,  and  {said  grantee)  paid  no  consid- 
eration whatever  for  the  same']. 

It  is  therefore  considered  by  the  court  that  the  deed  described 
in  said  petition  from  the  plaintiff  to  [name  of  grantee]  for  the 
[describe  premises  as  in  petition]  be  and  the  same  hereby  is  vacated, 
set  aside,  and  annulled,  and  declared  of  no  force  or  efi'ect,  and 
that  the  plaintiff  recover  his  costs  in  this  action  taxed  at  $ 

No.  545. 

To  Set  Aside  a  Fraudulent  Deed  and  Subject  the  Property  to  Payment  of  Debts. 

This  cause  came  on  to  be  heard  upon  the  petition,  answer,  re- 
ply, and  the  evidence,  and  was  submitted  to  the  court,  on  con- 
sideration whereof  the  court  finds  that  the  deed  set  forth  in  said 
petition  was  made  with  the  intent  to  hinder,  delay,  and  defraud 
creditors,  of  all  which  said  [^grantee]  had  full  knowledge  at  tlie 
time  of  receiving  the  same. 

The  court  also  finds  that  there  is  due  from  the  defendant  E. 
F.  to  the  plaintiff,  on  the  judgment  set  forth  in  said  petition,  the 
sum  of  % 

It  is  therefore  considered  by  the  court  that  the  deed  described 
in  said  petition  from  E.  F.  to  the  defendant  G.  H.  for  the  [des-^ 
cribe  premises]  be  and  the  same  is  hereby  vacated,  set  aside,  and 
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annulled,  and  that  said  land  be  subjected  to  payment  of  the  debt 
set  forth  in  the  petition,  and  the  sheriff  of county  is  di- 
rected to  proceed  as  upon  execution  to  sell  s^id  lands  and  bring 
the  proceeds  thereof  into  court  to  await  its  further  orders.' 

BTo.  546. 

For  an  Injunction  and  Conveyance  of  Real  Estate. 

This  cause  came  on  to  be  heard  upon  the  petition,  answer,  re- 
ply, and  the  evidence, ^nd  was  submitted  to  the  court,  on  con- 
sideration whereof  the  court  finds,  upon  the  issue  joined,  in  fa- 
vor of  the  plaintiff. 

It  is  therefore  considered  by  the  court  that  the  injunction 
heretofore  granted  in  this  action  be  and  the  same  hereby  is  made 
perpetual. 

It  is  further  considered  that  said  defendant  convey  to  the 
plaintiff,  by  a  deed  in  fee  simple,  all  his  right,  title,  and  interest 
in  the  premises  described  in  said  petition,  to-wit:  [describe  as  in 
petition'],  which  deed  he  is  required  to  deliver  to  the  clerk  of  this 
court  on  or  before  the day  of ,  18...,  for  the  plain- 
tiff's use,  and  that  the  plaintiff  recover  his  costs  herein  expended 
taxed  at  $ 

No.  547.  / 

Temporary  Injunction  Made  Perpetual. 

This  cause  came  on  to  be  heard  upon  the  petition,  answer,  re- 
ply, and  the  evidence,  and  was  submitted  to  the  court,  on  con- 
sideration whereof  the  court  finds,  upon  the  issue  joined,  in  fa- 
vor of  the  plaintiff. 

It  is  therefore  considered  by  the  court  that  the  injunction 
heretofore  granted  in  this  cause  be  and  the  same  hereby  is  made 
perpetual,  and  that  the  plaintiff  recover  from  the  defendant  his 
costs  herein  expended  taxed  at  $ 

Wo.  548. 

Injunction. 

\_Copy  finding  in  preceding  form.']  - 

It  is  therefore  considered  by  the  court  that  the  defendant  be 
and.  he  hereby  is  perpetually  enjoined  from  [state  the  acts  sought 
to  he  restrained],  and  that  the  plaintiff  recover  from  the  defendant 
his  costs  in  the  action  taxed  at  $ 
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ITo.  549. 

Judgment  in  Partition. 

This  cause  came  on  to  be  heard  upon  the  petition,  the  answers 
of  C.  D.,  E.  F.,  G.  H.,  and  I.  J.,  minor  defendants,  by  K.  L., 
their  guardian,  and  the  evidence,  and  was  submitted  to  the  court, 
on  consideration  whereof  the  court  finds  that  the  plaintiff  and 
the  defendants  each  are  the  owners  in  fee  simple  of  the  undivid- 
ed OTi(i-\JiftK\  part  of  the  following  described  real  estate,  to-wit: 
[describe  premises],  and  that  the  plaintiff  is  entitled  to  partition  of 
said  premises. 

It  is  therefore  considered  by  the  court  that  said  shares  of  each 
of  said  parties,  and  their  said  interests  respectively  in  said  land, 
be  and  the  same  hereby  are  confirmed,  and  that  partition  be  made 
accordingly.  It  is  further  ordered  that  M.  N".,  0.  P.,  and  Q.  R. 
be  and  they  hereby  are  appointed  referees  to  make  partition  of 
said  real  estate  into  the  requisite  number  of  shares,  and  report 
the  same  at  the  present  [or  next]  term  of  this  coui't. 

Wo.  550. 

Mechanics'  Lien.     Decree  of  ^ale. 

This  cause  came  on  to  be  heard  upon  the  petition,  answer,  re- 
ply, and  the  evidence,  and,  a  jury  being  waived,  was  submitted 
to  the  court,  upon  consideration  whereof  the  court  finds  that 
there  is  due  to  the  plaintijff  from  the  defendant,  upoi?  the  ac- 
count set  forth  in  said  petition,  the  sum  of  $ ,  and  that  on 

the day  of ,18...,  the  plaintifii"  made  an  account  in 

writing  of  the  items  set  forth  in  said  petition,  and  after  making 

oath  thereto  filed  the  same  in  the  county  clerk's  office  of 

county,  and  the  same  is  duly  recorded  therein,  and  is  a  mechanics' 
lien  upon  the  following  described  premises,  to-wit :  [describe  prem- 
ises'], and  that  the  plaintiff  is  entitled  to  have  said  lien  enforced. 

It  is  therefore  considered  by  the  court  that  the  plaintiff  re- 
cover from  the  defendant  C.  D.  the  sum  of  $ and  his  costs 

expended  in  the  action.  And  in  case  said  judgment  is  not  paid 
within  twenty  days  from  the  entry  of  this  judgment,*  that  an 

order  issue  to  the  sheriff  of county  commanding  him  to 

sell  said  premises  as  upon  execution,  and  apply  the  proceeds 
thereof  in  payment  of  the  amount  so  found  upon  the  confirmar- 
tion  of  said  sale. 
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No.  551. 
Order  to  Lense  on  Foreclosure  of  Mechanics'  Lien. 

Follow  the  preceding  form  to  the*,  then  say: 

It  appearing  to  the  court  that  said  building  is  a  fixture,  and 

is  erected  upon  ground  to  which  the  defendant  has  merely  an 

^  equitable  title,  the  sheriff  of  said  county  is  directed  to  lease  said 

building  until  the  rents  or  issues  thereof  shall  pay  the  sum  so  as 

above  found  due. 

Uo.  552. 

Judgm,ent  of  Ouster  in  <^uo  Warranto. 

This  cause  came  on  to  be  heard  upon  the  information,  pleas, 
and/ testimony,  and  was  submitted  to  the  court,  on  consideration 
whereof  the  court  finds  that  the  defendant  is  guilty  of  intruding 
into  the  ofiice  of ,  and  of  unlawfully  holding  and  exercis- 
ing the  same  as  charged  in  the  information. 

It  is  therefore  considered  by  the  court  that  the  defendant  be 
and  he  hereby  is  ousted  and  excluded  from  said,  office  and  from 
all  its  franchises,  privileges,  and  emoluments,  and  that  he  forth- 
with deliver  over  to  the  relator  all  the  books,  papers,  and  prop- 
erty belonging  to  said  office,  and  that  the  relator  recover  from 
the  defendant  his  costs  in  this  action,  taxed  at  $ 

No.  553. 

Ouster  from  Franchise. 

This  cause  came  on  to  be'  heard  upon  the  information,  pleas', 
and  testimony,  and  was  submitted  to  the  court,  on  consideration 
whereof  the  court  finds  that  the  defendant  has  been  exercising 
and  carrying  on  the  business  of  banking  without  authority  and 
in  violation  of  the  law  of  its  incorporation,  and  it  has  thereby 
forfeited  its  corporate  rights,  privileges,  and  franchises. 

It  is  therefore  considered  by  the  court  that  said  corporation 
be  and  hereby  is  ousted  and  excluded  from  such  corporate  rights, 
privileges,  and  franchises,  and  that  said  corporation  be  and  the 
same  hereby  is  dissolved. 

KTo.  554. 

Judgment  in  Qmo  Warranto  for  the  Defendant. 

This  cause  came  on  to  be  heard  upon  the  information,  pleas, 
and  testimony,  and  was  submitted  to  the  court,  on  consideration 
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whereof  the  court  finds  upon  the  issue  joined  in  favor  of  the 
defendant. 

It  is  therefore  considered  by  the  court  that  said  information 
be  dismissed  and  the  defendant  go  hence  without  day,  and  re- 
cover from  the  relator  his  costs  in  this  action  taxed  at  $ 

No.  555. 

Change  of  Name  of  Person. 

This  cause  came  on  to  be  heard  upon  the  petition  and  the  tes- 
timony, and  was  submitted  to  the  court,  on  consideration 
whereof  the  court  finds  that  the  plaintiff"  has  been  a  bona  fide 

citizen  of county  for  at  least  one  year  prior  to  th%  filing 

of  the  petition,  and  that  he  has  given  due  notice  of  the  intended 

application  ,for  change  of  name  by  publication  in  the  ,  a 

newspaper  printed  in  said  county,  for  thirty  days  immediately 
before  filing  said  petition,  and  the  court,  being  satisfied  by  proof 
in  open  court  of  the  truth  of  the  allegations  set  forth  in  said 
petition,  and  that  there  exist  proper  and  reasonable  causes  for 
changing  the  name  of  the  petitioner, 

It  is 'therefore  considered  by  the  court  that  th"e  name  of  the 

petitioner be  and  the  same  hereby  is  changed  to , 

as  prayed,  and  that  he   pay  the  costs  of  this  action  taxed  at 


ISO.  556.. 

Changing  Name  of  Town. 

This  cause  came  on  to  be  heard  upon  the  petition  and  the  tes- 
timony, and  was  submitted  to  the  court,  on  consideration  whereof 
the  court  finds  that  due  notice  of  the  intended  application  in 
said  petition  was  given  by  publication  in  the ,  a  newspa- 
per printed  in county,  for  thirty  dayfe  before  filing  said 

petition,  and  the  court,  being  satisfied  that  the  prayer  of  the  pe- 
tition is  reasonable  and  just,  and  that  two-thirds  of  the  legal 
voters  of  such  town  desire  the  change  now  prayed  for  in  said 
petition,  and  that  there  is  no  other  town,  city,  or  village  in  the 
state  of  the  name  prayed  for. 

It  is  therefore  considered  by  the  court  that  the  name  of  said 

town  of be  and  the  same  hereby  is  changed  to as 

prayed,  and  that  the  petitioners  pay  the  costs  of  this  action. 
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No.  557. 

Judgment  for  Maintenance  in  Bastardy.^ 

It  is  therefore  adjudged  by  the  court  that  the  defendant  is  the 
reputed  father  of  said  child,  and  that  he  stand  charged  with  the 

maintenance  thereof  in  the  sum  of  | ,  to  be  paid  as  follows: 

[state  times  and  manner  of  paymenf],  and  also  pay  the  costs  in  this 
proceeding,  and  he  is  hereby  required  to  give  security  in  the  sum 

of  $ to  perform  this  order,  and  in  case  he  neglect  or  refuse 

to  give  security  as  aforesaid,  and  pay  said  costs,  that  he  be  com- 
mitted fo  the  jail  of  said  county,  there  to  remain  until  he  com- 
ply with  the  order  of  the  court. 

No.  558. 
Divorce  for  Adultery. 

This  cause  came  on  to  be  heard  upon  the  petition,  answer, 
reply,  and  the  evidence,  and  was  submitted  to  the  court,  on  con- 
sideration whereof  the  court  finds  that  said  parties  were  mar- 
ried, as  set  forth  in  said  petition,  and  that  the  defendant  com- 
mitted adultery,  with ,  as  allpged  in  the  petition. 

It  is  therefore  considered  by  the  court  that  the  marriage  rela- 
tion heretofore  existing  between  said  parties  be  and  the  same 
hereby  is  set  aside  and  wholly  annulled,  and  the  parties  re- 
leased from  the  obligations  of  the  same,  and  that  the  defendant 
pay  the  costs  of  this  action  taxed  at  | 

No.  559. 

Where  Service  is  had  by  Publication. 

This  cause  came  on  to  be  heard  upon^the  petition,  and  the  evi- 
dence was  submitted  to  ,the  court,  on  consideration  whereof  the 
court  finds  that  due  notice  of  the  filing  and  pendency  of  this 
petition  was  given  to  the  defendant  according  to  law,  and  that 
said  parties  were  married,  as  set  forth  in  the  petition,  and  that 
the  defendant  has  been  willfully  absent  from  the  plaintiff  with- 
out good  cause  for  two  years  prior  to  filing  the  petition. 

It  is  therefore  considered  by  the  court  that  the  marriage  rela- 
tion heretofore  existing  between  said  parties  be  and  the  same 
hereby  is  set  aside  and  wholly  annulled  and  the  parties  released 

^  See  Laws  of  1875,  53. 
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from  the  obligations  of  the  same,  and  that  the  phiiutiff  pay  the 
costs  of  this  action  taxed  at  $ 

BTo.  560. 
Decree  for  Defendant. 

This  cause  came  on  to  be  heard  upon  the  petition,  answer,  re- 
ply, and  the  evidence,  and  was  submitted  to  the  court,  on  con- 
sideration whereof  the  court  finds  upon  the.issue  joined  for  the 
defendant. 

It  is  therefore  considered  by  the  court  that  this  action  be  and 
the  same  hereby  is  dismissed,  and  that  the  defendant  go  hence 
without  day,  and  recover  from  the  plaintiff"  her  costs  therein 
expended  taxed  at  $ 

SSo.  561. 

For  Custody  of  Children.' 

After  entering  a  decree  for  a  divorce  add:  And  it  is  further  or- 
dered that  the  care,  custody,  nurture,  and  education  of  the  chil- 
dren of  the  parties  in  this  action,  to- wit:  \jive  names],  be,  until 

the  farther  order  of  the  court,  confided  exclusively  to , 

and  is  hereby  enjoined  from  meddling  with  or  in  any 

wise  interfering  with  either  of  said  children. 

BTo.  562. 

For  Alimony. 

After  the  decree  for  divorce  add :  And  the  court  further  finds 
that  said  defendant  is  possessed  of  real  and  personal  property 
of  the  value  of  $ over  and  above  all  incumbrances. 

It  is  therefore  considered  that  said  defendant  pay  to  the  plain- 
tiff within  . . .  days  from  this  date  the  sum  of  $ ,  etc.     \^If  the 

alimony  is  in  property  particularly  describe  the  property  assigned.] 

'  An  order  of  this  kind  may  be  modified  by  the  court  at  any  time  the  welfare  of  the 
children  may  require  it. 
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CHAPTER  XXV. 


ARREST  AND  BAIL. 

Section  153  of  the  code  provides  that :  An  order  for  the  arrest 
of  the  defendant  shall  be  made  by  the  clerk  of  the  court  in 
which  the  action  is  brought,  when  there  is  filed  in  his  office  an 
affidavit  of  the  plaintifi^,  his  authorized  agent  or  attorney,  made 
before  any  judge  of  any  court  of  the  state  or  clerk  thereof,  or 
justice  of  the  peace,  stating  the  nature  of  the  plaintiff's  claim, 
that  it  is  just,  the  amount  thereof,  as  nearly  as  may  be,  and  es- 
tablishing one  or  more  of  the  following  particulars : 

First.  That  the  defendant  has  removed,  or  begun  to  remove, 
any  of  his  property  out  of  the  jurisdiction  of  the  court,  with 
the  intent  to  defraud  his  creditors. 

Second.  That  he  has  begun  to  convert  his  property,  or  a  part 
thereof,  into  money  for  the  purpose  of  placing  it  beyond  the 
reach  of  his  creditors. 

Third.  That  he  has  property  or  rights  in  action  which  he 
fraudulently  conceals. 

Fourth.  That'  he  has  assigned,  removed,  disposed  of,  or  has 
begun  to  dispose  of,  his  property,  or  a  part  thereof,  with  intent 
to  defraud  his  creditors. 

Ffth.  That  he  fraudulently  contracted  tjie  debt  or  incurred 
the  obligation,  for  which  suit  is  about  to  be  or  has  been 
brought. 

The  affidavit  must  also  contain  a  statement  of  the  facts  claimed 
to  justify  the  belief  in  the  existence  of  one  or  more  of  the  above 
particulars. 

The  above  provisions  do  not  apply  to  proceedings  for  con- 
tempt, nor  to  actions  or  judgments  prosecuted  in  the  name  of 
the  state  to  recover  fines  or  penalties  for  crimes  or  misdemea- 
nors. 
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No.  563. 

Form  of  Affidavit. 

In  the  District  Court  of County: 

William  Wentworth,  plaintiff,  ^ 

y-  > 

Henry  Mathewson,  defendant,  j 

The  plaintiff  herein  being  first  duly  sworn,  deposes  and  says 
that  he  has  commenced  an  action  in  said  court  against  the  de- 
fendant to  recover  from  him  the  sum  of  $ upon  an  account 

for  goods  sold  and  delivered  by  the  plaintiff  to  the  defendant  at 
his  request;  that  said  claim  is  just,  and  there  is  now  due  thereon 

the  sum  of  $ Plaintiff  further  says  that  the   defendant 

fraudulently  contracted  the  debt,  for  which  suit  is  now  brought, 
by  representing  to  this  affiant  that  he  possessed  property  con- 
sisting of  houses  and  lots,  in  the  city  of ,  of  the  value  of 

$ ,  which  property  was  entirely  free  from  incumbrances;  and 

relying  upon  said  representations  the  plaintiff  sold  and  deliv- 
ered the  goods  in  question  to  the  defendant.  Affiant  further 
states  that  said  representations  of  the  defendant  were  wholly 
false,  that  said  defendant  was  not  at  the  time  of  making  said 
representations,  nor  is  he  now  the  owner  of  houses  and  lots  in 
the  city  of ,  but  was  at  that  time  and  now  is  wholly  insol- 
vent. The  plaintiff  therefore  asks  that  an  order  of  arrest  may 
issue  against  said  defendant,  and  that  he  be  held  to  bail  in  the 
sum  of  $ {_double  the  amount  of  the  debt'].         

Subscribed  in  my  presence,  and  sworn  to  before  me  in  said 

county,  this day  of ,  18... 

K.  L.,  Clerk  of  the  District  Court. 

No.  564. 

By  Agent  or  Attorney. 

E.  P.,  being  first  duly  sworn,  deposes  and  says  that  he  is  the 
authorized  agent  \or  attorney]  of  the  above  named  plaintiff,  etc. 

BTo.  565. 

Undertaking. 

"Whereas,  the  plaintiff  has  commenced  an  action  in  the  dis- 
trict court  of county  against  the  defendant,  and  has  made 

application  for  an  order  for  the  arrest  of  the  defendant; 
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Now  therefore,  we,  H.  I.  and  J.  K.,  do  undertake  to  the  de- 
fendant in  the  sum  of  | linsert  double  the  amount  of  the  pMn- 

Uff's  claim],  that  the  plaintiff  shall  pa.y'  to  the  defendant  all 
damages  not  exceeding  the  sum  above  stated,  which  he  may 
sustain  by  reason  of  said  arrest  if  the  order  therefor  be  wrong- 
fully obtained. 

J.  K. 

Executed  in  my  presence  and  sureties  approved  by  me  this 

day  of ,  18... 

K.  L.,  Clerk  of  the  District  Court. 

Wo.  566. 

Order  of  Arrest. 

The  State  of  Nebraska,  County. 

To  the  sheriff  of  said  county. 

Whereas,  A.  B.  has  commenced  an  action  in  the  district  court 

of county  against  C.  D.,  and  has  filed  his  affidavit  therein 

stating  that  there  is  due  him  from  said  defendant  the  sum  of 
I ,  for  which  sum  he  prays  judgment. 

You  are  therefore  commanded  forthwith  to  arrest  said  C  D. 
if  he  can  be  found  within  your  county,  and  hold  him  to  bail  in 
the  sum  of  $ [double  the  amount  of  the  debt]. 

You  will  make  due  return  of  this  order  and  your  proceedings 

thereon  on  the day  of ,  18...,' with  any  undertaking 

of  bail  given  by  said  C.  D. 

In  witness  whereof  I  have  hereunto  set  my  hand  and  affixed 
the  seal  of  said  court  this  day  of ..,  18... 

[l.s.]  K.  L.,  Clerk  of  the  District  Court. 

No.  567. 

Undertaking  of  Bail. 

"Whereas,  in  an  action  pending  in  the  district  court  of 

county,  where  A.  B.  is  plaintiff  and  C.  D.  defendant,  said  plain- 
tiff seeks  to  recover  from  said  defendant  the  sum  of  $ ,  and 

has  caused  an  order  of  arrest  to  issue  in  said  cause  under  which 
said  defendant  has  been  arrested,  and  is  now  in  the  custody  of 
the  sheriff  of  said  county,  and  desires  to  be  released  therefrom. 

Now  therefore,  we,  E.  F.  and,  G.  H.,  hereby  undertake  to 
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said  plaintiff  in  the  sum  of  $ \_double  the  amount  claimed'^, 

that  if  judgment  be  rendered  in  this  action  against  the  defend- 
ant he  will  render  himself  amenable  to  the  process  of  the  court 
thereon,  or  in  case  of  his  default  will  pay  said  judgment  and 
costs.^  E.  F. 

G.  H. 

Executed  in  my  presence  this day  of ,  18... 

G.  H.,  Sheriff. 

]Vo.  568. 

Fornr^  of  Returns. 

July  1,  18...  Received  this  order,  and,  as  commanded,  I  have 
arrested  the  body  of  said  0.  D.,  and  have  delivered  to  him  a 
certified  copy  of  the  order  of  arrest  and  a  copy  of  the  affidavit 
received  herewith  from  the  clerk  [and  he  thereupon  executed,  in  my 
•presence,  the  undertaking,  which  is  herewith  retumed'\. 

Wo.  569. 

Not  Found. 

July  1,  18...  Received  this  order.  After  diligent  search  de- 
fendant not  found. 

BTo.  570. 
Notice  of  Non-acceptance  of  Bail. 

The  plaintiff  refuses  to  accept  the  bajl  taken  by  you  on  the  or- 
der of  arrest  herein. 

W.  W., 

By  S.  H.,  his  Attorney. 
Date, 

No.  571. 
Notice  of  Bail  Justifying. 

To [pJmntiff,  or  his  attorney'] :     You  are  hereby  notified 

that  the  bail  in  this  action  will  justify  before >  judge  of 

the  district'  court  of county  [or  the  clerk  of  said  court,  pro- 
bate (county)  judge,  or  justice  of  the  peace],  at  his  office  in  the 

town  of ,  on  the day  of ,  18...,  at o'clock 

...  M.  ,  Sheriff. 

The  notice  may  also  be  given  by  the  defendant. 
For  the  purpose  of  justification  each  of  the  bail  must  attend 
before  the  proper  officer  at  the  time  and  place  mentioned  in  the 
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notice,  and  may  be  examined  on  oath  or  affirmation  in  such  man- 
ner as  the  officer  may  think  proper  touching  his  sufficiency. 

No.  572. 

'  Indorsement  of  Allowance  of  Bail. 

I  find  the  bail  in  this  case  sufficient,  and  hereby  allow  the 
same.  J.  J. 

\Jvdg§,  Clerk  of  the  Court,  Probate  Judge,  or  Justice  of  the  Peace."] 
Date, 

TSo.  573. 

Notice  of  Motion  to  Vacate  Order  of  Arrest. 

Take  notice' that  on  the day  of ,  18...,  at ...  o'clock 

...  M.,  or  as  soon  thereafter  as  I  can  be  heard,  I  will  move  before 
J.  J.,  judge  of  the  district  court  of county,  at  his  resi- 
dence in county,  to  vacate  the  order  of  arrest  in  this  ac- 
tion, at  which  time  and  place  I  will  file  affidavits  to  disprove  the 
allegations  of  the  affidavits  filed  by  you  to  obtain  said  order. 

'  No.  574. 

Motion  to  Vacate  Order  of  Arrest. 

The  defendant  moves  the  court  to  vacate  the  order  of  arrest 
in  this  action  and  discharge  the  defendant,  for  the  following 
reasons: 

First.  Because  the  facts  stated  in  the  affidavit  upon  which 
said  order  was  granted  are  not  sufficient  to  justify  the  issuing  of 
the  same. 

Second.  Because  the  allegations  and  facts  stated  in  said  affi- 
davit are  untrue. 

H.  M., 

By  S.  H.,  his  Attorney. 

ITo.  575. 
Order  of  Discharge. 

The  motion  of  the  defendant  to  be  discharged  from  arrest 
came  on  to  be  heard  upon  the  original  affidavit,  the  counter- 
affidavits  of  the  defendant,  and  the  affidavits  of  the  plaintiff 
in  reply,  and  was  submitted  to  me  [or  the  eour(\,  on  considera- 
tion whereof  I  find  said  order  of  arrest  was  wrongfully  obtairled, 
and  the  same  is  hereby  vacated  and  the  defendant  discharged 
from  the  arrest  made  under  said  order. 
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The  remedy  by  arrest  and  bail,  which  during  the  early  years 
of  the  present  century  seems  to  have  been  one  of  the  principal 
remedies  relied  on  for  the  collection  of  debts,  at  the  present  time 
is  encumbered  with  so  many  conditions  that  it  is  practically  of 
very  little  value,  and  resort  should  not  be  had  to  it  except  in  a 
very  clear  case. 


CHAPTER  XXVI. 


REPLEVIN. 


The  plaintijff,  in  an  action  to  recover  the  possession  of  specific 
personal  property,  may,  at  the  commencement  of  the  suit,  or  at 
any  time  before  answer,  claim  the  immediate  delivery  of  such 
property.     Code,  §  181. 

An  order  for  the  delivery  of  personal  property  to- the  plaintifi" 
shall  be  made  by  the  clerk  of  the  court  in  which  the  action  is 
brought,  when  there  is  filed  in  his  office  an  affidavit  of  the  plain- 
tiff, his  agent,  or  attorney,  showing — 

First.     A  description  of  the  property  claimed. 

Second.  That  the  plaintiff  is  the  owner  of  the  property,  or 
has  a  special  ownership  or  interest  therein,  stating  the  facts  in 
relation  thereto,  and  that  he  is  entitled  to  the  immediate  posses- 
sion of  the  same. 

Third.  That  the  property  is  wrongfully  detained  by  the  de- 
fendant. 

Fourth.  That  it  was  not  taken  in  execution  on  any  order  or 
judgment  against  said  plaintiff,  or  for  the  payment  of  any  fine, 
tax,  or  amercement  assessed  against  him,  or  by  virtue  of  any  or- 
der of  delivery,  issued  under  this  chapter,  or  any  other  mesne 
or  final  process  issued  against  him ;  Provided,  That  such  affidavit 
may  omit  the  first  and  last  clause  of  this  subdivision,  and  in  lieu 
thereof  show  that  the  property  was  taken  in  execution  on  a  judg- 
ment or  order  other  than  an  order  of  delivery  in  replevin,  and 
that  the  same  is  exempt  from  such  execution  or  attachment  un- 
der the  laws  of  this  state.  Laws  of  1877,  pages  9  and  10. 
For  forms  of  petitions  see  ante  page  232. 
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A  general  averment  that  the  plaintiff  is  the  owner  of  the  prop- 
erty is  a  sufficient  allegation  of  ownership. 

No.  576. 

Affidavit  in  Replevin. 

A.  B.,  plaintiff",  [^or  agent,  or  attorney  of  the  plaintiff^,  being  first 
duly  sworn,  deposes  and  says  that  he  .has  commenced  an  action 

in  the  district  court  of county  against  C.  D.  to  recover 

the  possession  of  the  following  described  personal  property,  to- 
wit:  [^describe  property'];  that  the  plaintiff, is  the  owner  of  said 
property  and  is  entitled  to  the  immediate  possession  thereof; 
and  that  said  property  is  wrongfully 'detained  by  the  defendant;* 
that  it  was  not  taken  in  execution  on  any  order  or  judgment 
against  said  plaintiff,  or  for  the  payment  of  any  fine,  tax,  or 
amercement  assessed '.against  him,  or  by  virtue  of  an  order  of 
delivery  issued  under  the  chapter  providing  for  the  replevin  of 
property,  or  any  other  mesne  or  final  process  issued  against  him. 

A.  B. 

Subscribed,  etc. 

If  the  plaintift"  has  a  special  property  only  in  the  goods,  state 
his  interest  as  in  the  petition,  ante  page  232.  To  maintain  the 
action  the  plaintiff  must  be  entitled  to  the  immediate  possession  of 
the  property.     See  Williams  v.  West,  2  0.  S.,  83. 

Wo.  577. 
Affidavit  where  Exempt  Property  is  Taken. 

Follow  the  preceding  form  to  the  *,  then  say,  that  said  prop- 
ei'ty  was  seized  under  an  execution  issued  on  a  judgment  in  fa- 
vor of  E.  F.,  and  against  the  plaintiff,  but  consisted  of  articles 
which  are  specified  in  the  statute  as  exempt  from  execution; 
that  the  plaintiff  was  at  the  time  of  levying  said  execution  and 
now  is  a  resident  of  this  state  and  the  head  of  a  family,  and 
then  claimed  and  now  claims  said  property  as  exempt,  and  said 
property  was  not  subject  to  levy  under  said  execution. 

A.  B. 

No.  578. 
Order  of  Delivery. 

The  State  of  Nebraska, County. 

To  the  sheriff  of  said  county: 
"Whereas,  A.  B.  has  commenced  an  action  in  the  district  court 
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of county  against  C.  D.  to  recover  the  possession  of  the 

following  specific  personal  property,  to- wit:  [describe  property], 
and  has  filed  the  necessary  affidavit  to  obtain  an  order  for  the 
delivery  of  the  same; 

You  are  therefore  commanded  to  seize  and  take  into  your 
custody,  whereVer  the  same  may  be  found  in  your  county,  the 
property  above  described,  and  deliver  the  same  to  the  said  A.  B. 

You  will  make  due  return  of  this  order  on  the day  of 

,18... 

Witness  my  hand  and  the  seal  of  said  court,  this day  of 

,18... 

[l.s.]  K.  L.,  Clerk  of  the  District  Court. 

The  mode  of  executing  the  writ  is  by  taking  the  property 
therein  described. 

No.  579. 

Appraisement  of  Property. 

We,  the  undersigned,  two  responsible  persons,  having  been 

selected  by  G.  H.,  sheriff  of county,  to  value  the  property 

hereinafter  described,  taken  on  an  order  of  delivery  in  the  suit 
of  A.  B.  V.  C.  D.,  after  being  first  duly  sworn,  upon  actual  view 
of  said  property  do  assess  the  value  thereof  as  follows :  [specify 
the  articles  and  the  value  of  each],  said  goods  being  of  the  aggre- 
gate value  of  $ 

S.  T. 
W.  V. 

TSo.  5S0. 

Plaintiff's   Undertaking. 

Whereas,  an  order  for  the  delivery  of  the  following  goods  and 
chattels,  to-wit:  [describe  theni],  has  been  issued  out  of  the  district 

court  of county,  in  an  action  pending  therein,  wherein 

A.  B.  is  plaintiff  and  C.  D.  defendant,  and  under  said  writ  the 
sheriff  of  said  county  has  taken  said  goods  and  chattels,  which 
have  been  valued  by  two  responsible  persons  under  oath,  at  the 
sum  of  $ 

JSTow  therefore  we,  L.  M.  and  N.  O.,  do  undertake  to  the  said 
C.  D.  in  the  sum  of  | ,  that  the  said  A.  B.  shall  duly  prose- 
cute the  action  and  pay  all  costs  and  damages  which  may  be 
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awarded  against  him,  and  return  the  property  to  the  defendant 
in  case  judgment  for  a  return  of  such  property  is  rendered  against 
him.'       ' 

L.  M. 

F.  0. 

Executed  in  my  presence  and  sureties  approved  by  me,  this 
day  of ,  18... 

G.B..,  Sheriff., 

No.  581. 
Return  upon  Writ. 

Sept.  1,  1879.  Received  this  writ,  and  on  the  same  day  I 
took  the  goods  and  chattels  within  described,  and  have  caused 
them  to  be  valued  by  the  oaths  of  S.  T.  and  W.  V.,  two  respon- 
sible persons,  whose  valuation  in  writing,  made  and  signed  by 
them,  is  herewith  returned.*  I  have  taken  the  undertaking  of 
L.  M.  and  IST.  0.  in  the  sum  of  $ ,  which  is  herewith  re- 
turned, and  have  delivered  said  goods  and  chattels  to  said  A.  B. 

I  also  on  said  day  delivered  to  C.  D.  a  true  and  certified  copy 
of  this  order. 

G.  H.,  Sheriff.    , 

If  the  plaintiff  fail  to  give  the  undertaking,  follow  the  above 
to  the  *,  then  add:  And  the  plaintiff  having  failed  to  give  the 
undertaking  required  by  law  within  twenty-four  hours  from  the 
taking  of  the  property,  I  re-delivered  said  property  to  the  de- 
fendant. 

BTo.  582. 

Exceptions  to  Sufficiency  of  Sureties. 

You  are  hereby  notified  that  I  except  to  the  sufficiency  of  the 
sureties  on  the  undertaking  given  on  the  part  of,  the  plaintiff  in 

the  action  of  replevin  pending  in  the  district  court  of 

county,  in  an  action  wherein  A.  B.  is  plaintifi"  and  C.  J),  de- 
fendant. 

C.  D.,     ' 
By  S.  H.,  his  attorney. 

The  sureties  must  justify  upon  notice,  as  in  case  of  bail  on- 
arrest.     See  ante  page  421. 

» Code,  i  186. 
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For  form  of  answer  see  ante  page  344.  If  the  jury  find  in  fa- 
vor of  the  defendant  they  must  assess  for  him  such  damages  as 
they  shall  think  just  and  proper,  whether  he  pleads  a  general 
denial,  new  matter  as  a  defense,  or  a  demand  for  damages. 
School  District  v.  Shoemaker,  5  IsTeb.,  36.  Farrell  v.  Humphrey,  12 
Ohio,  113.     Franklin  v.  Kelly,  2  Neb.,  118. 

No.  583. 
Verdict  for  the  Plaintiff. 

"We,  the  jury,  duly  impaneled  and  sworn  in  the  above  entitled 
cause,  find  that  the  right  of  property  and  right  of  possession  of 
said  property  when  this  action  was  commenced  was  in  the  plain- 
tiff, and  assess  his  damages  in  the  premises  at  the  sum  of  $ 

L.  M.,  Foreman. 

No.  584. 

Verdict  for  the  Defendant. 

We,  the  jury  duly  impaneled  and  sworn  in  the  above  entitled 
cause,  find  that  the  right  of  property  and  right  of  possession  of 
said  property  at  the  commencement  of  this  action  was  in  the  de- 
fendant, and  we  assess  the  value  of  said  property  at  the  sum  of 

$ We  also  assess  the  damages  sustained  by  him,  by  reason 

of  the  detention  of  said  property,  at  the  sum  of  $ ' 

L.  M.,  Foreman. 

No.  585. 

Verdict  for  Defendant ;  Right  of  Possession. 

We,  the  jury  duly  impaneled  and  sworn  in  the  above  entitled 
cause,  find  that  at  the  commencement  of  this  action  the  defend- 
ant was  entitled  to  the  possession  of  the  property,  and  that  the 

value  of  such  possession  is  the  sum  of  $ We  also  assess 

the  damages  sustained  by  him  by  reason  of  the  detention  of 

said  prbperty  to  the  present  time  at  the  sum  of  f 

L.  M.,  Foreman. 

So.  586. 

Verdict  in  Part  for  Plaintiff  and  in  Part  for  Defendant. 

We,  the  jury  duly  impaneled  and  sworn  in  the  above  entitled 
cause,  find  that  at  the  commencem'ent  of  the  action  the  plaintiff 

1  Under  our  statute  requiring  a  return  of  the  property,  or  its  equivalent  in  case  a 
return  cannot  be  had,  it  is  necessary  for  the  jury  to  find  the  value  of  the  property  or 
the  value  of  the  possession. 


428  PLEADING   AND   PRACTICE. 

had  the  right  of  possession  in  and  to  the  following  goods  and 
chattels  described  in  said  writ  of  replevin,  to-wit :  [describe  thern], 

and  we  assess  his  damages  in  the  premises  at  the  sum  of  $ 

"We  also  find  that  at  the  commencement  of  this  action  the .  de- 
fendant had  the  right  of  property  and  was  entitled  to  the  pos- 
session of  the  remainder  of  the  goods,  described  in  said  writ, 

and  we  assess  the  value  thereof  at  the  sum  of  $ We  also 

assess  the  damages  sustained  by  the  defendant  by  the  detention 
of  said  property  at  the  sum  of  $ 

No.  587. 

Judgment  for  Plaintiff. 

It  is  therefore  ,  considered  by  the  court  Ijhat  the  plaintiff  re- 
cover from  the  defendant  the  sum  of  $ ,  his  damages  as 

assessed  by  the  jury,  and  also  his  costs  "herein  expended  taxed 
at  $ 

No.  588. 

Judgtnent  for  the  Defendant. 

It  is  therefore  considered  by  the  court  that  the  defendant ,have 
a  return  of  the  property  taken  on  said  writ  of  replevin,  or  in 
case  a  return  of  said  property  cannot  be  had,  that  he  recover  of 
said  plaintiff  the  value  thereof,  assessed  at  $ ,  and  his  dam- 
ages for  withholding  the  same  assessed  at  $ and  costs  of 

suit,  taxed  at  $ 

No.  589. 

Judgment  v.  Plaintiff  on  Demurrer. 

This  cause  came  on  tb  be  heard  upon  the  demurrer  of  the 
defendant  to  the  petition  of  the  plaintiff,  and  was  submitted  to 
the  court,  on  consideration  whereof  the  court  finds  that  said 
petition  does  not  state  facts  sufficient  to  constitute  a  cause  of 
action. 

It  is  therefore  considered  that  the  demurrer  thereto  be  and 
the  same  hereby  is  sustained,  and  the  plaintiff,  not  desiring 
to  amend  his  petition,'  on  motion  of  the  defendant  it  is  ordered 
that  a  jury  be  impaneled  toinquire  into  the  right  of  the  defend- 
ant to  the  property  or  possession  of  the  goods  in  question. 
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A  jury  may  be  waived  aud  the  damages  assessed  by  the  court. 
Baker  v.  Dailey,  6  Neb.,  464. 

ISTo.  580. 
Judgment  iy  Default  for  Plaintiff. 

This  cause  came  on  to  be  heard  upon  the  petition  of  the  plain- 
tiff, the  defendant  being  in  default  of  an  answer,  aud  a  jury  be- 
ing waived  was  submitted  to  the  court  upon  the  petition  and 
evidence,  on  consideration  whereof  the  court  finds  that  at  the 
commencement  of  this  action  the  plaintiff  had  the  right  of  pos- 
session of  the  property  mentioned  in  said  petition,  and  that  he 
has  sustained  damages  by  the  unlawful  withholding  of  said 
property  in  the  sum  of  $ 

It  is  therefore  considered,  etc. 

When  an  action  of  replevin  is  dismissed  by  the  court  for  irreg- 
ularity or  defects  in  the  proceedings  by  the  plaintiff,  judgment 
may  be  given  in  favor  of  the  defendant  on  proof  of  the  value  of 
the  property  and  the  award  of  damages.     Laws  c^f  1876,  page  44. 
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ATTACHMEKT. 

Section  198  of  the  code  provides  that :  The  plaintiff  in  a  civil 
action  for  the  recovery  of  money  may,  a,\  or  after  the  commence- 
iqent  thereof,  have  an  attachment  against  the  property  of  the  de- 
fendant, and  upon  the  grounds  herein  stated: 

First.  Where  the  defendant  or  one  of  several  defendants  is 
a  foreign  corporation,  or  a  non-resident  of  this  state;  or, 

Second.  Has  absconded,  with  the  intent  to  defraud  his  cred- 
itors; or, 

Third.  Has  left  the  county  of  his  residence  to  avoid  the  ser- 
vice of  a  summons;  or, 

Fourth.  So  conceals  himself  thait  a  summons  cannot  be  served 
upon  him;  or, 

lyth.    Is  about  to  remove  his  property,  or  a  part  thereof,  out 
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of  the  jurisdiction  of  the  court,  with  the  intent  to  defraud  his 
creditors;  or, 

Sixth.  Is  about  to  convert  his  property,  or  a  part  thereof, 
into  money,  for  the  purpose  of  placing  it  beyond  the  reach  of 
his  creditors;  or. 

Seventh.  Has  property  or  rights  in  action  which  he  conceals; 
or. 

Eighth.  Has  assigned,  removed,  or  disposed  of,  or  is  about  to 
dispose  of,  his  property,  or  a  part  thereof,  with  the  intent  to  de- 
fraud his  creditors;  or, 

Ninth.  Fraudulently  contracted  the  debt  or  incurred  the  obli- 
gation for  which  suit  is  about  to  be  or  has  been  brought. 

Section  199.  An  order  of  attachment  shall  he  made  by  the  clerk  of 
the  court  in  which  the  action  is  brought,  in  any  case  mentioned 
in  the  preceding  section  when  there  is  filed  in  his  office  an  affi- 
davit of  the  plaintiflF,  his  agent,  or  attorney,  showing — 

First.     The  nature  of  the  plaintiff's  claim. 

Second.     That  it  is  just. 

Third.  The  amount  which  the  affiant  believes  the  plaintiff 
ought  to  recover. 

Fourth.  The  existence  of  some  one  of  the  grounds  for  an  at- 
tachment enumerated  in  the  preceding  section. 

TSo.  591. 
Affidavit  for  an  Attachment. 

A.  B.,  plaintiff,  being  first  duly  sworn,  deposes  and  says  that 
he  has  commenced  an  action  against  C.  D.  in  the  district  court 
of county  to  recover  the  sum  of  $ now  due  and  pay- 
able to  the  plaintiff  from  the  defendant,  upon  an  account  for 
goods  sold  and  delivered  by  the  plaintiff  to  the  defendant,  at  his 
request.     Affiant  further  says  that  said  claim  is  just,  and  that  he 

ought,  as  he  believes,  to  recover  thereon  the  sum  of  $ ,  and 

that  the  defendant  0.  D.  so  conceals  himself  that  a  summons 
cannot  be  served  upon  him.'  A.  B. 

Subscribed,  etc. 

'  An  affidavit  for  an  attachment  which  states  the  grounds  therefor  in  the  language 
of  the  statute  is  sufficient.  It  is  not  necessary  to  state  the  facts  and  circumstances  on 
which  the  allegations  are  based.    Tallon  v.  Ellison,  3  Neb.,  73.   Ellison  v.  Tallon,  3  Id.,  15. 
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If  made  by  the  agent  or  attorney  it  may  be  in  the  following 
form: 

,  the  authorized  agent  \_or  attorney]  of  A.  B.,  being  first 

duly  sworn,  etc. 

BTo.  592. 

Undertaking. 

Whereas,  A.  B.  has  commenced  an  action  in  the  district  court 

of county  against  C.  D.  to  recover  the  sum  of  $ ,  and 

has  filed  the  necessary  affidavit  to  obtain  an  order  of  attachment 
against  him; 

TSow  therefore  we,  L.  M.  and  IST.  0.,  do  hereby  undertake  to 

said  0.  D.,  defendant,  in  the  penal  sum  of  $ [not  exceeding 

double  the  amount  of  the  plaintiff's  claim],  that  the  plaintiff  shall 
pay  the  defendant  all  damages,  not  exceeding  the  above  amount, 
which  he  may  sustain  by  reason  of  the  attachment  in  this  action 
if  the  order  therefor  be  wrongfully  obtained. 

L.  M.      ' 
K  0. 

I  hereby  approve  the  above  undertaking  and  the  sureties 
thereon. 

K.  L.,  Clerk  of  the  District  Courts 

TSo.  593. 
Order  of  Attachment. 

The  State  of  Nebraska, County. 

To  the  sheriff  of  said  county: 

Whereas,  A.  B.  has  filed  the  necessary  affidavit  [and  under- 
taking] to  obtain  an  order  of  attachment  against  C.  D.,  in,  an  ac- 
tion wherein  A.  B.  is  plaintiff  and  0.  D.  defendant,  now  pend- 
ing in  the  district  court  of county,  to  recover  the  sum  of 


Therefore  you  are  commanded  to  attach  the  lands,  tenements, 
goods,  chattels,  stocks,  or  interest  in  stocks,  rights,  credits, 
moneys,  and  effects  of  the  defendant  in  your  county  not  exempt 
by  law  from  being  applied  to  the  payment  of  the  plaintiff's 
claim,  or  so  much  thereof  as  will  satisfy  the  plaintiff's  claim  of 

$ [state  amount  as  in  affidavit],  and  the  probable  costs  of  this 

action,  not  exceeding  fifty  dollars. 
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You  will  make  due  return  of  this  order  on  the day  of 

,  18...  [or  forthwith  if  issued  after  the  commencement  of  the 

actions- 
Witness  my  hand  and  the  seal  of  said  court,  this day  of 

,18... 

[l.s.]  K.  L.,  Clerk  of  the  District  Court. 

The- sheriff  must  go  to  the  place  where  the  defendant s  property  may 
he  found,  and  there,  in  the  presence  of  two  residents  of  thei 
county,  declare  that  by  virtue  of  said  order  he  attaches  said 
property  at  the  suit  of  such  plaintiff.  And  the  officer,  with  the 
said  residents,  who  shall  be  first  sworn  or  affirmed  by  the  offi- 
cer, shall  make  a  true  inventory  and  appraisement  of  the  prop- 
erty attached,  which  shall  be  signed  by  the  officer  and  residents 
and  returned  with  the  ordfer. 

Where  the  property  attached  is  real  property  the  officer  shall  leave 
with  the  occupant  thereof,  or,  if  there  be  no  occupant,  in  a  con- 
spicuous place  thereon,  a  copy  of  the  order. 

Where  it  is  personal  property  and  accessible,  he  shall  take 
the  same  into  his  custody  and  hold  it  subject  to  the  order  of  the 
court. 

BTo.  594. 

Inventory  and  Appraisement  of  Property  A  ttached. , 

"We,  G.  H.,  sheriff  of county,  and  0.  P.  and  Q.  R.,  two 

residents  of county,  the  said  0.  P.  and  Q.  R.  being  first 

duly  sworn  by  me  to  make  a  true  inventory  and  appraisement  of 
all  property  attached  as  the  property  of  CD.,  on  an  order  of  at- 
tachment issued  in  an  action  wherein  A.  B.  is  plaintiff  and  C. 

D.    defendant,    now  pending    in   the   district    court   of 

county,  do  make  the  following  inventory  and  appraisement  of 
said  property,  to-wit: 

1,000  bushels  of  corn,  in  crib |250  00 

1  threshing  machine,  Pitts'  patent,  JSTo.  ...,  300  00' 

Given  under  our  hands  this day  of ,  18.... 

G.  H.,  Shenff. 
0.  P. 
Q.  R. 
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No.  595. 

Undertaking  for  the  Re-delivery  of  the  Property. 

Whereas,  Gf.  H.,  sheriff  of county,  has  on  this day  of 

.,18...,  attached  certain  goods  and  chattels  in  the  hands  of 


S.  T.  on  an  order  of  attachment  issued  out  of  the  district  court 

of county,  in  an  action  pending  therein  wherein  A.  B.  is 

plaintiff  and  C.  D.  defendant,  which  property  is  appraised  at  the 

sum  of  $ ,  and  which  property  is  now  delivered  to  S.  T.  at 

his  request. 

Ifow  we,  8.  T.  as  principal  and  U.  S.  as  surety,  do  hereby  un- 
dertake to  the  plaintiff  in  the  sum  of  $ [fimMe  the  appraised 

value']  that  said  property,  to-wit:  [describe  property],  or  its  ap- 
praised value  in  money,  shall  he  forthcoming  to  answer  the 
judgment  of  the  court  in  the  action. 

S.  T. 

u.  s. 

Executed  in  my  presence  and  approved  by  me  this day 

of ,18... 

G.  H.,  Sheriff. 

No.  596. 

Sheriff's  Return. 

July  1,  18...,  received  this  order,  and,  according  to  the  com- 
mand thereof,  I  did,  on  the  same  day,  at  ...  o'clock  ...  m.,  in  the 
presence  of  O.  P.  and  Q.  R.,  two  residents  of county,  at- 
tach the  following  goods  and  chattels,  to-wit:  one  thousand  bush- 
els of  corn  in  crib,  and  one  threshing  machine,  Pitts'  patent,  'So. 
...;  and  after  administering  an  oath  to  said  O.  P.  and  Q.  R.  to 
make  a  true  inventory  and  valuation  of  said  property  in  writing, 
I  then  with  them  made  an  inventory  and  appraisement  of  said 
property,  which  is  herewith  returned.  The  property  so  attached 
was  delivered  to  8.  T.,  in  whose  possession  it  was  found,  he  hav- 
ing given  an  undertaking  with  sufficient  sureties  for  the  forth- 
coming of  the  same,  which  undertaking  is  herewith  returned. 
I  also,  on  the  same  day,  delivered  to  the  defendant  a  certified 
copy  of  this  writ. 

G.  H.,  Sheriff. 

Dated, ,  18... 
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Wo.  597. 

Return  to  Second  Order  of  Attachment. 

July  1,  18...;  received  this  order,  and  I  did  on  the  same  day, 
at ...  o'clock  ...  M.,  in  the  presence  of  0.  P.  and  Q.  R.,  two  res- 
idents of county,  attach  the  following  goods  and  chattels, 

to- wit:  [describe  them],  heretofore  attached  on  an  order  issued  out 
of  this  court  in  an  action  pending  therein,  wherein  A.  B.  is 
plaintiff  and  0.  T).  defendant,  to  which  return  I  herewith  refer. 
I  also  at  the  same  time  delivered  to  said  defendant  a  certified 
copy  of  this  order. 

If  the  property  attached  is  real  estate  the  sheriff  must  leave  with 
the  occupant  thereof,  if  there  be  one,  a  copy  of  the  order,  al- 
though,  he  may  not  be  a  party  to  the  suit.  If  there  is  no  occu- 
pant the  copy  must  be  placed  in  a  conspicuous  place  on  the  land. 

BTo.  598. 
Return  of  no  Property  Found. 

July  1,  18...  Received  this  order.  After  diligent  search 
and  inquiry  I  can  find  no  property  or  effects  of  the  defendant  in 
my  county. 

ITo.  599. 

Order  for  the  Sale  of  Perishable  Property. 

The  State  of  Nebraska, County.' 

To  the  sheriff  of  said  county : 

Whereas,  it  appears  that  the  property  attached  in  this  case  is 
of  a  perishable  nature  {or  consists  of  live  stock,  and  the  cost  of  keep- 
ing the  same  will  be  so  great  that  it  is  for  the  interest  of  all  parties  to 
have  the  same  sold]. 

You  are  therefore  commanded  to  sell  the  following  property 
attached  in  this  action  as  upon  execution,  to- wit:  [describe  prop- 
erty], upon  ...  months  credit,  with  approved  security.  Tou  will 
make  due  return  of  this  order,  and  a  certificate  thereon  showing 
the  manner  in  which  you  have  executed  the  same  in  ...  days 
from  the  receipt  hereof. 

"Witness  my  hand  this day  of ...,  18... 

E.  !F.,  Judge  of  the  District  Court. 

1  The  constitution  requires  all  process  to  run  in  the  name  of  "  The  State  of  Ne- 
braska," §  24,  Art.  VI. 
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No.  600. 

Order  to  Sheriff  to  Re-take  Property. 

The  State  of  Nebraska, County. 

To  the  sheriff  of  said  county: 

It  appearing  to  the  court  that  certain  property  heretofore  at- 
tached, in  an  action  pending  herein,  wherein  A.  B.  is  plaintiff 
and  C.  D.  defendant,  as  the  goods  and  chattels  of  C.  D.,  to-wit: 
[describe  property],  has  passed  out  of  the  hands  of  the  sheriff 
without  being  sold  or  converted  into  money, 

Tou  are  therefore  ordered  to  proceed,  according  to  law,  to 
repossess  yourself  of  said  property  so  attached  wherever  the 
same  may  be  found. 

Witness  my  hand  and  the  seal  of  said  court  this  day  of 

,18... 

[l.  s.]  K.  L.,  Clerk  of  the  District  Court. 

No.  601. 
Order  Appointing  a  Receiver  of  Attached  Property. 

On  motion  of  the  plaintiff  and  for  good  cause  shown  it  is 
hereby  ordered  that  L.  M.  be  and  he  hereby  is  appointed  re- 
ceiver in  this  action  to  take  possession  of  all  notes,  due  bills, 
books  of  account,  accounts,  and  all  other  evidences  of  debt,  that 
have  been  taken  by  the  sheriff  as  the  property  of  the  defendant 
in  the  attachment  in  this  action,  upon  his  taking  the  oath  and 
giving  an  undertaking  as  required  by  law  to  the  state  of  E^e- 

braska  in  the  sum  of  $ ,  with  security  to  be  approved  by 

the  clerk. 

The  receiver  shall  forthwith  give  notice  of  his  appointment  to 
the  persons  indebted  to  the  defendant  in  the  attachment.  The 
notice  shall  be  written  or  printed,  and  shall  be  served  on  the 
debtor  or  debtors  personally,  or  by  copy  left  at  the  residence. 

BTo.  602. 

Undertaking  of  Receiver. 

"Whereas,  on  the day  of ,  18...,  L.  M.  was  duly 

appointed  receiver  of  the  property  heretofore  attached  in  an 
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action  pending  in  the  district  court  of county,  wherein 

A.  B.  is  plaintiff  and  C.  D.  defendant; 

!N"ow  therefore,  -we,  L.  M.   as  principal  and  N.  0.   as  surety, 

hereby  undertake  to  the  state  of  J^ebraska  in  the  sum  of  $ 

that  said  L.  M.  shall  faithfully  perform  his  duty  as  such  receiver, 
and  pay  over  all  money,  and  account  for  all  property  which  may 
come  into  his  hands  by  virtue  of  his  appointment,  at  such  times 
and  in  such  manner  as  the  court  may  direct. 

L.  M. 

]sr.  O. 

I  hereby  approve  of  the  above  undertaking,  and  the  security 

to  the  same  this day  of ,  18... 

K.  L.,  Clerk  of  the  District  Court. 

Uo.  603. 

Undertaking  to  Have  an  Attachment  Discharged. 

Whereas,   A.    B.    has  commenced   an  action  in  the  district 

court  of county  against  C.  D.  to  recover  the  sum  of  $ , 

and  an  order  of  attachment  has  been  issued  therein,  under 
which  certain  property  of  said  C.  D.  has  been  attached,  and 
said  C.'D.  is  desirous  of  having  said  attachment  discharged; 

liiTow  therefore,  we,  C.  T>.  as  principal   and  E.  F.  as  surety, 

do  undertake  to  said  A.  B.  in  the  sum  of  $ [double  the  ap-' 

praised  value'],  that  said  C.  D.  shall  perform  the  judgment  of  the 
court  in  this  action. 

C.  D.- 
E.  F. 

I  hereby  approve  the  above  undertaking  and  the  surety  there- 
on this day  of ,  18... 

K.  L.,  Clerk  of  the  District  Court. 

Service  by  publication.  It  is  only  cases  where  the  defendant  is 
a  non-resident  of  the  state,  or  has  absconded,  or  conceals  him- 
self so  that  service  of  summons  cannot  be  made  upon  him  in 
the  state,  that  service  can  be  made  by  publication.  See  the  fifth 
subdivision  of  section  77  of  the  code.  For  forms  of  affidavit  and 
notice  see  ante  page  50. 
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Wo.  604. 

Motion  to  Discharge  Attachment. 

The  defendant  moves  the  court  to  discharge  the  attachment 
in  this  action  for  the  following  reasons : 

First.  Because  the  facts  stated  in  the  affidavit  are  not  suffi- 
cient to  justify  the  issuing  of  the  same. 

Secmid.  Because  the  statements  of  fact  in  said  affidavit  are 
untrue. 

CD. 
By  S.  H.,  his  Attorney. 

No.  605. 

Notice  of  Motion  to  Discharge  Attachment. 

ToA.  B.: 

You  are  hereby  notified  that  on  the day  of ,  18..., 

at ...  o'clock  ...  M.,  or  as  soon  thereafter  as  I  can  be  heard,  I 

will  apply  to  the  district  court  of county  for  an  order  to 

discharge  the  attachment  heretofore  issued  in  an  action  pend- 
ing in  said  court,  wherein  A.  B.  is  plaintiff  and  C.  D.  defendant, 
from  the  whole  of  the  property  attached.*  [  You  are  also  notified 
that  I  will  file  affidavits  to  disprove  the  allegations  in  the  affidavit  filed 
by  you  to  obtain  the  attachment.'] 

CD., 
By  S.  H.,  his  Attorney. 

A  judge  at  chambers  has  no  authority  to  discharge  an  attachment. 
The  order  must  be  made  by  the  court,  and  is  subject  to  review. 
See  Gen.  Stat.,  715. 

Bule  as  to  filing  affidavits.  Where  the  motion  to  discharge  the 
attachment  is  made  upon  affidavits  on  the  part  of  the  defendant, 
or  other  evidence  and  papers  in  the  case,  he  should  be  required 
to  file  all  the  affidavits  and  evidence  on  which  he  intends  to  rely 
to  secure  a  dissolution  of  the  attachment;  the  plain tift' will  then 
be  permitted  to  file  affidavits  or  other  evidence  to  sustain  the 
attachment,  but  only  upon  the  grounds  assigned  in  the  affidavit 
upon  which  it  was  obtained.  He  cannot  be  permitted  to  assign 
new  grounds  of  attachment  as  a  reason  for  sustaining  it. 

A  reasonable  time  should  be  given,  if  necessary,  to  enable  the 
parties  to  procure  and  file  their  affidavits. 


438  PLEADING   AND    PKACTICM. 

Second  motion  to  discharge  attachment.  Where  there  is  an  omis- 
sion through  inadvertence  or  want  of  knowledge  of  a  material 
fact  to  state  all  the  reasons  for  the  dissolution  of  an  attachment 
which  existed  at  the  time  of  filing  the  first  motion,  a  second 
motion  on  leave  of  court  may  he  filed  in  which  may  be  included 
the  matter  omitted.     Livingston  v.  Goe,  6  Neb.,  380,  381. 

No.  606. 

Affidavit  Against  Garnishee.^ 

A.  B.,  plaintifi"  [or  agent,  or  attorney  of  the  plaintiff^  being  first , 
duly  sworn,  deposes  and  says  that  he  has  good  reason  to  believe 
and  does  believe  that  [state  name  of  person  or  corporation^,  and 

within  said  county  of ,  has  property  of  the  defendant  in 

his  possession,   to- wit:  [describe  property],    and   a,lso  that   said 

is  indebted  to  the  defendant  in  an  amount  unknown  to 

afiiant. 

A.  B. 

Subscribed,  etc. 

BTo.  607. 

Notice  to  Garnishee.^ 

* 

To :     You  are  hereby  notified  to  appear  in  the  district 

court  of county  on  the day  of ,  18...,  to  an- 
swer under  oath  all  the  questions  put  to  you  touching  the  prop- 
erty of  every  description  and  credits  of  the  defendant  C.  T>.,  in 
your  possession  or  under  your  control.  And  this  you  will  in  no 
wise  omit,  under  the  penalty  of  the  law. 

G.  H.,  Sheriff. 

Dated, 

No.  608. 

Examination  of  Garnishee. 

On  the day  of ,18...,  the  garnishee  in  this  action 

appeared  before  the  court,  and  after  being  duly  sworn  as  re- 
quired by  law,  testified  as  follows : 

'  If  an  affidavit  for  an  attachment  has  been  filed  this  form  is  sufficient. 

'  The  garnishee  is  not  required  to  appear  unless  there  is  tendered  to  him  the  same 
fees  as  a  witness.  Laws  of  1877, 11.  As  to  the  time  he  is  required  to  appear,  see  Law&- 
of  1877, 10. 


ATTACHMENT.  439 

Question.     State  if  you  have  any  property  or  effects  of  C.  D. 
in  your  possession  or  under  your  control. 

Answer. 

Question.     State  if  you.  are  indebted  to  C.  D. 

Answer. 

Question.     [^To  a  corporation.']     State  if  there  is  any  stock  held 
or  owned  by  C.  D.  in  your  corporation. 

Answer. 

[Signed]  

Wo.  609. 

Attachment  Against  &arnishee  for  Contempt. 

The  State  op  Nebraska, County. 

To  the  sheriff  of  said  county : 

Whereas, was  duly  notified  by  the  sheriff  of  this  county 

to  appear  in  this  court  on  the day  of ,  18...,  and  an- 
swer as  garnishee,  under  oath,  all  questions  put  to  him  touching 
the  property  of  every  description  and  the  credits  of  C.  J),  in  his 

possession  or  under  his  control;   and  whereas,  said has 

wholly  failed  to  appear  and  answer  as  such  garnishee,  as  re- 
quired by  law; 

Therefore  this  is  to  command  you  to  attach  the  said 

and  forthwith  bring  him  before  the  court  to  answer  for  said 
contempt. 

Of  this  writ  and  your  proceedings  thereon  forthwith  make 
return. 

Witness  my  hand  and  the  seal  of  said  court  this  day  of 

,18.... 

[l.s.]  K.  L.,  Clerk  of  the  District  Court. 

No.  610. 
Order  to  Oarnishee  to  Deliver  Property. 

It  appearing  from  the  answer  of ,  garnishee,  that  he  has 

personal  property  of  the  defendant  C.  D.  subject  to  attachment 

in  his  possession,  it  is  therefore  ordered  that  said deliver 

said  property,  to-wit:  [describe  property],  to  the  sheriff  of  this 
county  [or  receiver]  within days  from  this  date. 

If  the  garnishee  refuse  to  comply  with  the  order  he  cannot  be  ar- 
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rested  for  contempt,  and  the  only  remedy  of  the  party  against 
him  is  by  suit.' 

The  garnishee  is  entitled  to  any  defense  in  his  favor  which  ex- 
isted at  the  time  he  was  served  with  notice. 

BTo.  611. 

'     tinder  taking  of  Oarnisheffor  Delivery  of  Property  or  Payment  of  Money. 

Whereas,  in  an  action  pending  in  th^  district  court  of 

county,  wherein  A.  B.  is  plaintiff  and  0.  D.  defendant,  one 

has  been  garnisheed,  and,  after  due  notice  as  required  by 

law,  has  appeared  in  said  court  and  answered  under  oath  that  he 
has  certain  property  of  said  C.  D.  in  his  possession,  to- wit:  \de- 
scribe  property  as  in  answer  of  garnishee'],  [^or  is  indebted  to  C.  D.  in 
the  sum  of  $ J;  and  whereas,  said is  desirous  of  retain- 
ing said  property  [or  money']  until  the  further  order  of  the  court; 

!N"ow  therefore,  we,  ,  ,  undertake  to  the  said  A, 

B.  that  the  property  above  described  shall  be  forthcoming"  as 

the  court  may  direct,  [or  that  said ,  garnishee,  shall  pay 

into  court  the  amount  owing  by  him  to  said  defendant,  to-wit: 
the  sum  of  $ ,  as  the  court  may  direct]. 

ISO.  612. 
Return  of  Service  on  Garnishee. 

Jan.  1,  18...,  received  this  writ,  and  not  being  able  to  "come 
at"  the  property  of  C.  D.,  claimed  to  be  in   the . possession  of 

,  I,  on  th,e  same  day,  at ...  o'clock  ...  m.,  served  on , 

garnishee  [or  by  leaving  at  his  usual  place  of  residence]  a  certified 
copy  vof  this  order,  and  also  a  written  notice  to  appear  on  the 

day  of ,18...,  and  answer  as  therein  required,  a  copy 

of  which  notice  is  hereto  attached.  G.  H.,  Sheriff. 

Wo.  613. 

Corporation  Served  as  Garnishee.' 
Jan.  L,  18...,  received  this  writ,  and  not  being  able  to  "come 
at"  the  property  of  C.  D.,  claimed  to  be  in  the  possession  of 

1  See  §  235  of  the  code.    Dolby  v.  Tingley,  9  Neb.,  418.    §  300  of  the  Ohio  code  pro- 
vides for  issuln_^  an  execution  agaitist  the  garnishee  where  he  admits  an  indebtedness. 

2  The  statute  places  no  limit  in  the  amount  of   the  undertaking.    The  sureties 
therefore  will  be  liable  for  the  full  value,  of  the  property. 

'  Municipal  corporations  are  not  subject  to  process  of  garnishment.    The  People  v. 
The  Mayor,-2  Neb.,  166. 
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[name  of  corporation^,  I,  on  the  same  day,  at ...  o'clock  in  the 

noon,  served  said  corporation  with  a  certified  copy  of  this 

order  and  a  written  notice,  a  copy  of  which  is  hereto  attached, 

to  appear  on  the day  of ,  18...,  and  answer  as  therein 

required,  by  leaving  a  certified  copy  of  this  order  and  notice  with 
[the  president,  secretary,  cashier,  or  mayiaging  agent,  as  the  case  may 
be^  of  said  corporation.  G.  H.,  Sheriff. 

The  court  may  compel  the  delivery  to  the  sheriff  ot  any  of  the  at- 
tached property  for  which  an  undertaking  may  have  heen  given, 
and  may  proceed  summarily  on  such  undertaking  to  enforce  the 
delivery  of  the  property  or  the  payment  of  such  sum  as  may  be 
due  upon  the  undertaking,  by  rules  and  attachments  as  in  cases 
of  contempt. 

The  court  may  also  order  the  sheriff  to  repossess  himself,  for 
the  purpose  of  selling  it,  of  any  of  the  attached  property  which 
may  have  passed  out  of  his  hands  without  having  been  sold  or 
converted  into  money. 

BTo.  614. 
Order  to  Garnishee  Giving  an  Undertaking  to  Show  Cause. 

"Whereas,  on  the day  of ,  18...,  one ,  garni- 
shee, executed  and  delivered  to  the  sherift'  of county  an 

undertaking  to  the  plaintiff,  with as  surety,  to  the  effect 

that  certain  property  therein  described,  of  the  value  of  $ , 

should  be  forthcoming  as  the  court  should  direct ;  and  whereas, 
said  [garnishee']  has  failed  and  refused  to  deliver  over  said  prop- 
erty as  required  by  the  order  of  this  court,  made  on  the day 

of ,18...; 

It  is  therefore  ordered  by  the  court  that  said  [garnishee  and 
surety'}  be  notified  to  appear  forthwith  and  show  cause  why  judg- 
ment should  not  be  rendered  against  them  in  favor  of  the  plain- 
tiff upon  said  undertaking  for  the  full  value  of  said  property. 

Uo.  615. 

Notice  to  Garnishee  to  Appear  and.Shoib  Catise. 

The  State  of  Nebraska, County. 

To  the  sheriff  of county: 

You  are  commanded  to  notify  [the  garnishee  and  surety']  forth- 
with to  appear  before  the  district  court  of county  to  sho-W 
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cause  why  judgment  for  the  sum  of  $ should  not  be  ren- 
dered against  them,  upon  an  undertaking  executed  by  them  to 

the  plaintiff  on  the day  of. ,  18....     Conditioned  that 

[the  garnishee]  should  deliver  the  following  described  property, 
to-wit:  [describe  property'],  as  the  court  may  direct,  and  on  the 

day  of  ,  18...,  the  court  made  an  order  that   said 

[garnishee]  deliver  said  property  to  the  sheriff  of  said  county, 
which  he  has  failed  and  refused  to  dp. 

You  will  forthwith  make  due  return  of  this  writ  and  your 
proceedings  thereon. 

Witness  my  hand  and  the  seal  of  said  court  this day  of 

- ,18... 

[l.s.]  '  K.  L.,  Clerk  of  the  District  Court. 

Final  judgment  cannot  be  rendered  against  the  garnishee  un- 
til the  action  against  the  defendants  in  the  attachment  has  been 
determined;  and  if  in  such  action  judgment  be  rendered  for  the 
defendant  in  attachment  the  garnishee  will  be  discharged  and 
recover  costs.  .  ' 

BTo.  616. 
Order  Vacating  Attachment. 

This  cause  came  on  for  hearing  upon  the  motion  of  the  de- 
fendant to  vacate  and  discharge  the  attachment  heretofore 
granted  in  this  cause,  and  was  submitted  to  the  court,  on  con- 
sideration whereof  it  is  ordered  that  the  attachment  heretofore 
granted  in  this  action  be  and  the  same  hereby  is  vacated  and 
^  discharged,  and  the  sheriff  is  required  to  return  to  the  defend- 
ant all  the  property  taken  by  him  under  said  attachment,  and 
the  garnishee  is  released  and  discharged  from  all  liability  in  the 
action. 

No.  617. 
Order  of  Reference  to  Determine  the  Question  of  Priority  of  Liens, 

It  appearing  to  the  court. that  several  attachments  have  been 
levied  on  the  property  attached  .in  this  action,  therefore  the  mat- 
ter is  referred  ,to  K.  L.,  clerk  of  this  court,  to  ascertain  and  re- 
port to  the  court  the  amount  due  on  the  several  attachments  and 
the  order  of  priority  thereof. 
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nSTo.  618. 

Judgment  Against  Garnishee. 

This  <!ause  came  on  for  hearing  upon  the  motion  of  the  plain- 
tiff for  judgment  against  the  garnishee,  and  was  submitted  to 
the  court,  upon  consideration  whereof  the  court  finds  that  the 
plaintiff  has  obtained  judgment  against  C.  D.  for  the  sum  of 

$ ,  which  still  remains  unpaid,  and  that  said  [garnishee']  has 

failed  to  pay  the  sum  of  $ ,  held  by  him  as  such  garnishee 

upon  giving  the  undertaking  required  by  law. 

It  is  therefore  considered  by  the  court  that  the  plaintiff  recover 

from  the  defendants  ^garnishee  and  surety]  the  sum  of  $ ,  and 

also  his  costs  expended  in  this  proceeding  taxed  at  $ 

No.  619. 

Judgment  for  the  Plaintiff  and  Order  of  Sale  of  the  Attached  Property 

This  cause  came  on  to  be  heard  upon  the  petition  [the  answer 
of  the  defendant]  and  the  evidence,  and  a  jury  being  waived,  was 
submitted  to  the  court,  on  consideration  whereof  the  court  finds 
that  the  defendant  is  indebted  to  the  plaintiff  upon  the  cause  of 
action  set  forth  in  the  petition,  in  the  sum  of  $...... 

It  is  therefore  considered  by  the  court  that  the  plaintiff  recover 

from  the  defendant  the  sum  of  $ ,and  the  costs  of  this  action 

taxed  at  $ And  it  is  ordered  that  the  sheriff"  proceed  as 

upon  execution  to  advertise'  and  sell  so  much  of  the  property 
heretofore  attached  in  this  action  as  will  satisfy  the  aforesaid 
judgment  and  costs. 

ISO.  620. 

Jjidgment  by  Default  on  Service  by  Publication.^ 

This  cause  came  on  to  be  heard  upon  the  petition  and  the 
evidence,  and  was  submitted  by  the  plaintiff  to  the  court,  on 
consideration  whereof  the  court  finds  that  due  and  legal  service 

'  Before  rendering;  judgment  by  default  the  court  should  examine  the  record  and  see 
that  the  aflflidavit  and  notice  are  in  proper  form;  that  the  notice  has  been  published 
for  the  length  of  time  required  by  law,  and  that  the  evidence  of  such  publication  is 
on  file. 
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by  publication  has  been  made  upon  the  defendant  in  the  time 
and  manner  required  by  law,  and  that  said  defendant  has  failed 
to  appear  and  answer,  but  is  in  default.  The  court  also  finds 
that  there  is  due  from  the  defendant  to  the  plaintiff,  upon  the 

cause  of  action  set  forth  in  said  petition,  the  sum  of  | 

It  is  therefore  considered,  etc.  [as  in  preceding  form]. 

No.  621. 

Garnishment  After  Judgments     Form  of  Summons. 

The  State  of  !N"ebraska, Countt. 

To  the  sheriff  of  said  county : 

You  are  hereby  commanded  to  notify  E.  F.  to  appear  in  the 

district  court  of county  on  the day  of ,  %8..., 

to  answer  under  oath  all  questions  touching  the  goods,  chattels, 
rights,  and  credits  of  C.  D.  in  his  possession  or  under  his  con- 
trol.    You  will  make  due  return  of  this  summons  on  the  

day  of ,  18... 

Witaess  my  hand  and  the  seal  of  said  court  this  day  of 

,18 

[l.  s.]  K.  L.,  Clerk  of  the  District  Court. 

No.  622. 

Attachment  on  Claim  Before  it  is  Due. 

A  creditor  may  bring  an  action  on  a  claim  before  it  is  due, 
and  have  an  attachment  against  tke  property  of  the  debtor  in 
the  following  cases: 

JBYrst.  Where  a  debtor  has  sold,  conveyed,  or  otherwise  dis- 
posed of  his  property,  with  the  fraudulent  intent  to  cheat  or  de- 
fraud his  creditors,  or  to  hinder  or  delay  them  in  the  collection 
of  their  debts. 

Second.  Where  he  is  about  to  make  such  sale,  conveyance,  or 
disposition  of  his  property  with  such  fraudulent  intent. 

Third.  Where  he  is  about  to  remove  his  property,  or  a  mate- 
rial part  thereof,  with  the  intent  or  to  the  effect  of  cheating 
or  defrauding  his  creditors,  or  of  hindering  and  delaying  them 
in  the  collection  of  their  debts. 

J  Code,  §  244. 
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,  No.  623. 

Affidavit  for  an  Attachmen^on  a  Claim  Before  Due. 

A.  B.,  plaintiff,  being  first  duly  sworn,  deposes  and  says  that 
lie  is  about  to  commence  an  action  against  the  defendant  in  the 

district  court  of county  to  recover  the  sum  of  $ ,  upon 

a  promissory  note,  for  the  sum  of  $•. ,  made  and  delivered  by 

the  defendant  to  the  plaintiff  on  the  day  of ,  18..., 

and  which  will  become  due  on   the' day  of ,  18... 

Affiant  further  states  that  said  claim  is  just,  and  that  there  will 

be  due  thereon,  on  the day  of ,  18...,  the  sum  of  $ 

Affiant  further  states  that  the  defendant  is  about  to  remove  his 
property,  or  a  material  part  thereof,  with  the  intent  of  cheating 
and  defrauding  his  creditors  [here  state  the  facts  showing  the  intent'].'- 
Affiant  therefore  asks  for  an  order  granting  an  attachment  against 
the  property  of  the  defendant. 

A.  B. 

Subscribed  in  my  presence  and  sworn  to  before  me  this 

day  of ,  18.... 

K.  L.,  Clerk  of  the  District  Court. 

BTo.  624. 

Order  Allowing  an  Attachment. 

On  application  of  the  plaintiff,  and  it  appearing  from  the  affi- 
davit of  the  plaintiff  [and  other  evidence  produced  before  me]  that 
the  claim  is  just,  and  that  there  is  cause  for  granting'  an  attach- 
ment, an  order  of  attachment  in  the  sum  of  ^ ,  and  $ 

probable  costs  of  the  actiofa,  is  therefore  allowed  to  issue  in  this 
case,  upon  the  plaintiff  giving  an  undertaking  for  the  sum  of 
$ ,  with  approved  security,  as  required  by  law. 

J.  J.,  Judge  of  the  District  Court. 
Dated,  ,  18... 

1  The  better  practice  is  to  set  forth  in  the  afBdavit,  not  merely  a  repetition  of  the 
language  of  the  code,  but  also  a.  statement  of  the  facts  and  circumstances,  such  as 
ordinarily  evince  and  disclose  the  intent,  purpose,  or  effect  in  the  disposition  of  prop- 
erty as  injurious  to  the  rights  of  creditors.    Seidentapf  v.  Annabil,  6  Neb.,  534. 
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CHAPTER  XXVIII. 


RBCBIVBKS. 


A  receiver  may  be  appointed  by  the  supreme  court,  or  tbe 
district  court,  or  by  the  judges  of  either,  in  the  following  cases: 

First.  In  an  action  by  a  vendor  to  recover  a  fraudulent  purchase 
of  property,  or  by  a  creditor  to  subject  any  property  or  fund  to 
his  claim,  or  between  partners  or  others  jointly  owning  or,  interested  in 
any  jproperty  or  fund,  on  the  application  of  any  party  to  the  suit, 
when  the  property  or  fund  is  in  danger  of  being  lost,  removed, 
or  materially  injured. 

Second.  In  an  action  for  the  foreclosure  of  a  mortgage,  when  the 
mortgaged  property  is  in  danger  of  being  lost,  removed,  or  ma- 
terially injured,  or  is  probably  insufficient  to  discharge  the  mort- 
,  gage  debt. 

Third.  After  judgment  or  decree  to  carry  the  same  into  execution, 
or  to  dispose  of  the  property  according  to  the  decree  or  judg- 
ment, or  to  preserve  it  during  the  pendency  of  an  appeal. 

Fourth.    In  all  cases  provided  for  by  special  statutes. 

Fifth.  In  all  other  cases  where  receivers  have  heretofore  been 
appointed  by  the  usages  of  courts  of  equity. 

No  receiver  shall  be  appointed  except  in  a  suit  actually  commenced 
and  pending,  and  after  notice  to  all  parties  to  be  affected  thereby 
of  the  time  and  place  of  the  application,  the  names  of  the  pro- 
posed receiver  and  of  his  sureties,  and  of  the  proposed  sureties 
of  the  applicant. 

Such  notice  shall  state  upon  what  papers  the  application  is  based, 
and  be  served  upon  the  adverse  party  or  his  solicitor  at  least 
five  days  before  the  proposed  hearing,  and  one  additional  day 
for  every  thirty  miles  of  travel  from  the  place  of  serving  the  no- 
tice to  the  place  where  the  application  is  to  be  made,  by  the 
usually  travelled  route,  or  shall  be  published  in  the  same  manner 
as  notices  of  the  pendency  of  suits  to  non-resident  defendants. 

Should  the  delay  occasioned  by  the  giving  the  notice  provided  . 
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for  in  the  preceding  section  be  hazardous  to  the  rights  of  any 
party,  the  court  or  judge  may  by  order  direct  the  sheriff  of  the 
county  in  which  the  action  is  pending  to  take  temporary  posses- 
sion of  the  property,  and  shall  appoint  an  early  day  for  the  hear- 
ing of  the  application;  and  if  at  such  hearing  the  application  is 
refused,  restitution  shall  be  made  of  the  property  to  the  party 
from  whom  the  same  was  taken. 

Every  order  appointing  a  receiver  shall  require  the  applicant  to  give 
a  bond  conditioned  to  pay  all  damages  which  the  other  parties  to 
the  suit,  or  any  of  them,  may  sustain  by  reason  of  the  appoint- 
ment of  a  receiver,  in  case  it  shall  be  finally  decided  that  the  or- 
der ought  not  to  have  been  granted,  and  shall  also  require  the 
receiver  to  give  a  bond  conditioned  to  faithfully  discharge  his 
duties  as  receiver  and  obey  all  orders  of  the  court. 

Said  bonds  shall  each  run  to  the  defendant  and  all  adverse  parties 
in  interest,  and  be  for  the  use  of  any  party  to  the  suit,  and  be  in 
a  penal  sum  equal  to  double  the  value  of  the  property  in  ques- 
tion, and  be  executed  by  two  or  more  sureties,  to  be  approved 
by  the  court  or  judge  making  the  appointment,  and  be  filed  in 
the  office  of  the  clerk  of  the  district  court,  nor  shall  the  same 
be  considered  executed  until  they  are  so  filed.  §  269,  as  amend- 
ed. Laws  of  1875,  page  36. 

If  the  plaintiff  shall  desire  the  appointment  of  receiver  at  the 
commencement  of  the  action  he  shall  pray  such  appointment  in 
his  petition. 

If  the  occasion  for  a  receiver  shall  arise  while  the  suit  is  pend- 
ing the  application  shall  be  made  by  a  petition  entitled  in  the 
cause,  signed  and  verified  by  the  applicant,  and  setting  forth 
facts  and  circumstances  making  such  appointment  necessary  or 
proper. 

Any  party  to  the  suit  may,  upon  the  hearing  of  the  applica- 
tion, show  by  affidavit  or  otherwise  objections  to  the  proposed 
sureties  and  to  the  proposed  receiver,  and  what  is  the  value  of  the 
property  to  be  taken  possession  of,  and  that  a  receiver  ought  not 
to  be  appointed.  He  may  also  nominate  a  person  to  be  receiver, 
giving  at  the  same  time  the  names  of  his  proposed  sureties.     ^ 

No  person  shall  be  appointed  receiver  who  is  a  party,  solici- 
tor, counsel,  or  in  any  manner  interested  in  the  suit. 
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Every  order  appointing  a  receiver  shall  contain  special  directions  in 
respect  to  his  powers  and  duties,  and  upon  the  application  of 
any  party  to  the  suit,  after  due  notice  thereof,  such  further  di- 
rections may  be  made  in  that  behalf  by  the  court  or  judge  as 
may  in  the  further  progress  of  the  cause  become  proper. 

Every  receiver  shall  be  considered  the  receiver  of  any  party 
to  the  suit,  and  no  others. 

Every  order  appointing  a  receiver  without  the  notice  provided 
for  herein  shall  be  void. 

All  orders  appointing  receivers,  giving  them  further  direc- 
tions and  disposing  of  the  property,  may  be  appealed  to  the  su- 
preme court  in  the  same  manner  as  final  orders  and  decrees. 

Whenever  in  the  exercise  of  their  authority  the  court  or 
judge  shall  have  ordered  the  deposit  or  delivery  of  money  or 
other  things,  and  the  order  is  disobeyed,  the  court  or  judge,  in 
addition  to  punishing  such  disobedience  as  for  contempt,  may 
make  an  order  requiring  the  sheriff  to  take  the  money  or  things, 
and  deposit  or  deliver  it  in  conformity  with  the  direction  of  the 
court  or  judge. 

Wo.  625. 

Notice  of  Application  for  a  Receiver. 

To  [the  defendant  or  his  attorney']  : 

You  are  hereby  notified  that  on  the  day  of ,18..., 

at ...  o'clock  ...M.,  or  as  soon  thereafter  as  I  can  be  heard,  I  will 

apply  to  the  district  court  of county  for  the  appointment 

of  a  receiver  of  all  the  partnership  property  of  C.  D.  &  Co.,  set 

forth  in  the  petition,  upon  the  ground  that  C.  D.  and  

have  excluded  the  plaintiff,  who  is  a  partner,  from  participation 
in  the  partnership  business,  and  in,  support  of  such  application  I 

will  file  and  read  the  affidavits  of , ,  and I 

propose  the  name  of  G.  H.  as  receiver,  with and 

as  his  sureties;   I  also  offer  as  sureties  for  myself and 

'  A.  B.,  Plaintiff.    . 

By  S.  J.,  his  attorney. 

No.  626. 

Motion  to  Appoint  Receiver. 

The  plaintiff  moves  the  court  for  the  appointment  of  a  re- 
ceiver in  this  action:    1st — To  collect  the  debts  and  sell  the 


RECEIVEKS.  449 

partnership  property  belonging  to  the  firm  of  C.  D.  &  Co.,  upon 

the  ground  that  C.  D.  and  ,  members  of  said  iirm,  have 

excluded  the  plaintiff,  who  is  a  partner,  from  taking  any  part  in 
the  business  of  said  firm.' 

A.  B., 
By  S.  J.,  Ma  Attorney. 

BTo.  627. 

Order  Appointing  Receiver. 

This  cause  came  on  to  be  heard  upon  the  motion  of  the  plain- 
tiff for  the  appointment  of  a  receiver,  and  was  submitted  to  the 
court  upon  petition,  the  motion  and  the  affidavits  accompanying 
the  same,  on  consideration  v^hereof  the  court  finds  that  the  plain. 
tiff  is  a  member  of  the  firm  of  C.  D.  &  Co.,  and  that  the  defend- 
ants have  excluded   him  from  participation  in  the  business  or 

affairs  of  said  firm,  and  that  0.  D.  and  are  applying  the 

partnership  property  to  their  own  use. 

It  is  therefore  ordered  that  G.  H.  be  appointed  receiver  of  the 
partnership  stock,  debts,  and  effects  of  the  partnership  of  C.  D. 
and  Company,  and  said  plaintiff  and  defendants  are  hereby  di- 
rected to  deliver  the  same  to  said  receiver.  And  said  receiver 
is  authorized  and  required  without  unnecessary  delay  to  sell  and 
convert  into  money  such  portions  of  the  copartnership  effects  as 
do  not  consist  of  money,  and  to  pay  all  debts  due  and  to  become 
due  from  said  firm. 

It  is  further  ordered  that  before  he  enters  upon  his  duties  as 
such  receiver  he  execute  and  deliver  to  the  clerk  of  this  court 
an  undertaking,  with  approved  sureties,  to  the  defendants  in  the 
sum  of  $ ,  conditioned  according  to  law. 

And  it  is  further  ordered  that  said  receiver  on  the  \_first  Mon- 
day] of  each  month  make  report  to  the  court  of  his  doings  in 
this  behalf. 

'No.  628. 

Bond  of  Receiver. 

Know  all  men  by  these  presents  that  we  as  principal, 

and , as  sureties,  are  held  and  firmly  bound  to  [the 

defendant  and  adverse  parties  in  interest]  in  the  penal  sum  of  $ , 

'  See  Edw.  on  Receivers,  339.     Wilmn  v.  Greenwood,  1  Swanst,  481.     Williamsonv.  Wil- 
son, 1  Bland  Ch.,  481.    1  Van  Santvoord's  Eq.  Pr.,  394-5.    High  on  Receivers,  §  583. 

29 
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for  the  payment  of  which  well  and  truly  to  be  made  we  hereby 
bind  ourselves.     Dated  this  day  of ,18... 

Whereas, has  been  duly  appointed  by  the  district  court 

of county  [or  by  the  judge  of  such  court]  receiver  in  an 

action  pending  in  said  court,  wherein  is  plaintiff  and 

,  ,  defendants; 

]!:fow  therefore,  the  condition  of  this  obligation  is  such  that 
if  the  said  [receiver]  shall  faithfully  discharge  his  duties  as  re- 
ceiver, and  obey  all  orders  of  the  court  in  respect  thereto,  and 
shall  duly  account  for  what  shall  come  to  his  hands  or  control 
as  such  receiver,  then  this  obligation  to  be  null  and  void,  other- 
wise to  remain  in  full  force  and  effect. 

,    Principal. 

>  Sureties. 

The  above  bond  and  the  sureties  to  the  same  are  hereby  ap- 
proved this  day  of ,  18... 

,  Judge  of  the  District  Court. 

-No.  629. 
Bond  of  Applicant. 

Know  all  men  by  these  presents  that  wje,  as  principal 

and  and as  sureties,  are  held  and  firmly  bound 

[to  the  defendant  and  adverse  parties']  in  the  penal  sum  of  $ , 

for  the  payment  of  which  well  and  truly  to  be  made  we  hereby 
bind  ourselves.     Dated  this  day  of ,18... 

Whereas,  on  the  application  of  the  above  bounden  [principal], 

has  been  appointed  by  the  district  court  of county 

receiver  in  an  action  pending  iii  said  court,  wherein  is 

plaintiff  and  ,  ,  are  defendants; 

ISTow  therefore,  the  condition  of  this  obligation  is  such  that 
if  [the  principal]  shall  pay  all  damages  which  the  above  named 
parties,  or  any  of  them,  may  sustain  by  reason  of  the  appoint- 
ment of  a  receiver  in  case  it  shall  be  finally  decided  that  the 
order  ought  not  to  have  been  granted,  then  this  obligation  to  be 
null  and  void,  otherwise  to  remain  in  full  force  and  effect. 

,     Principal. 

■  Sureties. 


:;}■ 
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The  above  bond  and  the  sureties  to  the  same  are  hereby  ap- 
proved this  day  of ,  18.,. 

,  Judge  of  the  District  Court. 

TSo.  630. 

Order  Appointing  a  Referee  when  the  Decree  does  not  Determine  the  RigJUs  of  the 

Parties. 

It  is  hereby  ordered  that  this  cause  be  referred  to  L.  A.  A.  to 
take  the  examination  of  the  defendant  E.  F.,  and  such  other 
evidence  as  may  be  produced  before  him  under  oath,  as  to  the 
property,  things  in  action,  and  equitable  interests  in  controversy 
in  this  case,  and  report  the  same  to  the  court  with  all  convenient 
speed. 

And  it  is  further  ordered  that  the  defendant  appear 

before  said  referee  when  required  by  him  to  do  so,  and  produce 
the  books  of  account,  notes,  and  papers  belonging  to  said  firm, 
and  also  to  testify  before  said  referee  as  to  all  matters  in  relation 
thereto  which  he  may  lawfully  be  required  to  disclose. 

Ho.  631. 
Order  Requiring  the  Receiver  to  Bring  an  Action. 

Upon  the  application  of ,  the  receiver  herein,  and  upon 

his  statement  that is  justly  indebted  to  said  firm  in  the 

sum  of  $ upon  an  account,  the  court,  therefore,  hereby  au- 
thorizes and  directs  said  receiver  to  commence  an  action  against 

said upon  said  account  for  the  rec'overy  of  said  sum,  and 

interest  thereon. 

No.  632. 

Form  of  the  Action. 

1.  The  plaintiff,  as  receiver,  complains  of  the  defendant,  and 
alleges  that  on  the day  of ,  18...,  upon  the  applica- 
tion of ,  a  member  of  the  co-j$artnership  of  0.  D.  and 

Co.,  he  was,  by  an  order  of  the  district  court  of county, 

duly  appointed  receiver  of  the  partnership  property,  books  of 
account,  notes,  and  papers  belonging  to  the  firm  of  C.  D.  &  Co., 
and  that  on  the day  of ,  18...,  he  gave  his  bond  re- 
quired by  said  order,  approved  by  the  judge  of  said  court,  which 
is  now  on  file  in  said  court. 

2.  \_8tate  came  of  action.'] 
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As  a  general  rule  a  receiver  should  pay  out  nothmg  loithout  an  order 
of  the  court.  Fletcher  v.  Dodd,  1  Ves.  Jr.,  85.  Edw.  on  Eec,  121, 
564.  And  he  cannot  declare  a  dividend,  in  ordinary  cases,  with- 
out the  sanction  of  the  court.     High  on  Rec,  §  175. 

In  cases  where  the  fund  held  by  a  receiver  is  not  distributable 
until  after  the  final  hearing,  the  decree  should  direct  to  whom 
and  in  what  na'anner  it  shall  be  paid. 

But  where  funds  are  in  the  hands  of  the  receiver  which  are 
due  to  creditors  or  others,  and  which  ought  to  be  paid  to  them 
without  waiting  to  the  end  of  the  controversy  between  the  plain- 
tiff and  defendant,  the  persons  thus  entitled  to  such  funds  may 
present  petitions  to  the  court  showing  the  nature  and  justice  of 
their  claims,  and  praying  for  payment  thereof  put  of  said  fund. 

All  persons  interested  in  the  fund  should  be  made  parties. 

In  case  of  partnership,  when  the  receiver  has  money  on  hand 
ready  to  be  paid  to  the  creditors  of  the  firm,  if  he  has  received 
no  directions  for  the  payment  of  such  claims  he  should  present 
a  petition  to  the  court  praying  for  direction  to  pay  the  same. 
See  Edwards  on  Receivers,  pages  565-6., 

No.  633. 

Petition  of  Receiver  of  Partnership  Property  to  Pay  Creditors  of  the  Firm. 

Your  petitioner  respectfully  represents  to  the  court  that  on  the 

day  of ,  18...,  he  was  duly  appointed  receiver  of  the 

effects  of  the  firm  of  C.  D.  &  Co.,  with  power  and  directions  to 
collect  debts  and  convert  the  partnership  property  into  money 
\recite  the  substance  of  the  order];  and  your  petitioner  thereupon 
gave  the  bond  required  by  said  order  of  the  court,  which  was 
duly  approved,  and  thereupon  entered  upon  his  duties  as  such 
receiver,  and  in  the  discharge  of  his  duties  has  collected  of  the 

debts  due  said  firm  the  sum  of  | ,  and  has  sold  property 

belonging  to  said  firm  to  the  amount  of  $ ,  as  appears  by  the 

schedule  hereto  attached,  marked  "Ex.  A." 

Your  petitioner  further  represents  that  said  firm  is  indebted 
as  he'believes  to  various  persons,  as  follows: 

E.  F.  &  Co , $ 

G.  H '. : " ....$ 

I.  J.  &  Co % 
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Your  petitioner  believes  that  the  above  named  persons  are 
bona  fide  creditors  of  said  firm,  and  he  knows  of  no  others  hav- 
ing a  claim  against  the  same. 

Tour  petitioner  therefore  prays  for  an  order  (directing  him,  as 
receiver  in  this  action,  to  distribute  pro  rata  the  above  stated  sum 
among  said  creditors,  and  for  such  other  order  as  justice  may  re- 
quire. 

No.  634. 

Order  Directing  Distribution. 

This  cause  came  on  for  hearing  upon  the  petition  of  [the  re- 
ceiver'], praying  for  leave  to  distribute  the  sum  of  $ ,  now  in 

his  hands  as  receiver,  among  the  bona  fide  creditors  of  the  firm 
of  C.  D.  &  Co.,  and  was  submitted  to  the  court  upon  the  petition 
and  the  evidence,  on  consideration  whereof  it  is  ordered  by  the 

court  that  said  [receiver]  distribute  said  sum  of  $ pro  rata 

between  the  bona  fide  creditors  of  the  firm  of  C.  D.  &  Co.  See 
Law  V.  Ford,  2  Paige,  310. 

If  the  partnership  is  insolvent  the  order  should  provide  for  filing 
claims  against  the  firm  by  a  day  to  be  named  in  the  order,  before 
making  the  distribution,  so  that  an  equal  distribution  may  be 
made  between  all  the  creditors. 

A  receiver  is  an  ojicer  of  the  court,  and  his  possession  is  the  pos- 
session of  the  court,  and  his  only  powers  are  those  conferred 
upon  him  by  the  order  appointing  him.  Skip  v.  Harowood,  3 
Atk.,  664.  Cook  v.  Owyn,  Id.,  690.  Verplank  v.  Ins.  Co.,  2 
Paige,  452.     1  Yansantvoord  Eq.,  375. 

His  appointment  is  for  the  purpose  of  preserving  the  property  or 
subject  of  litigation  from  loss  or  destruction  during  the  pend- 
ency of  the  suit,  and  he  is  appointed  for  the  benefit  of  parties 
not  strangers  to  the  action.     Howell  v.  Ripley,  10  Paige,  43. 

If  the  receivership  interferes  with  the  rights  of  a  stranger  he  may 
apply  to  the  court  for  the  protection  of  his  rights.  Howell  v. 
Ripley.  And  the  court  will  jnake  such  order  in  the  premises  as 
is  necessary  to  protect  the  stranger's  rights.  Vincent  v.  Parker, 
7  Paige,  65. 

If  a  receiver  has  lawful  possessi&n  of  property,  it  is  contempt  for 
a  third  person  to  attempt,  without  leave  of  the  court,  to  deprive 
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him  of  it  by  action  or  other  proceeding.  Huhbell  v.,  Dana,  9 
How.,  24.  Noe  v.  Gibson,  7  Paige,  513.  Albany  Bank  v.  Seher- 
merhom,  9  Id.,  372. 

But  it  is  not  essential  to  the  jurisdiction  of  a  court  of  law,  in 
an  action  for  damages  against  a  defendant  corporation  which  is 
in  the  hands  of  a  receiver,  that  leave  to  prosecute  should  first  bfe 
obtained  from  the  court  appointing  the  receiver.  Kinney  v. 
Crocker,  18  Wis.,  74.  Paige  v.  Smith,  99  Mass.,  395.  Hill  v. 
Parker,  111  Id.,  508.     Allm  v.  Qeni.  P.  P.,  42  Iowa,  683. 

The  receiver  being  appointed  for  the  benefit  of  all  the  parties 
to  the  action,  cannot  employ  the  attorney  of  either  party. 
Pyckman  v.  Parkins,  5  Taige,  543.  But  if  the  object  is  to  create 
or  obtain  a  fund  for  the  joint  benefit  of  all  the  parties,  he  is  not 
thus  prohibited.     Bennett  v.  Ghapin,  3  Sand.,  673. 

Carrying  on  business.  A  court  will  not  undertake  to  cayry  on 
the  busijiess  of  a  partnership  of  any  kind  longer  than  is  abso- 
lutely necessary  to  prevent  the  property  being  sacrificed;  but 
until  a  sale  can  be  effected  the  receiver  may  carry  on  the  busi- 
ness in  the  usual  manner,  in  order  that  the  purchaser  may  ob- 
tain the  good-will  of  the  business,  and  thus  the  full  value  of  the 
property  be,  realized.  Jackson  v.  Deforrest,  14  Plow.  Pr.,  81. 
Allen  V.  Hawley,  6  Fla.,  164.  Walbert  v.  Harris,  3  Halst.  Oh., 
605. 

A  receiver  may  be  discharged  for  miscojiduct  and  a  new  one  ap- 
pointed, and  when  he  shows  reasonable  cause  he  may  be  dis- 
charged on  his  own  motion.  Beers  v.  The  Chelsea  Bank,  4  Edw. 
Ch.,  277. 

The  duties  of  the  receiver  of  a  railroad  company  entrusted  with 
the  management  and  operation  of  the  road  are  very  different 
from  those  of  a  passive  receiver  appointed  merely  to  collect  and 
hold  moneys  due  on  prior  transactions,  or  rents  accruing  from 
houses  or  lands.  To  such  outlays  in  ordinary  course  may  prop- 
erly be  referred  not  only  the  keeping  of  the  road,  buildings,  and 
rolling  stock  in  repair,  but  also  the  providing  of  such  additional 
accommodations,  stock,  and  instrumentalities  as  the  necessities 
of  the  business  may  require,  always  referring  to  the  court  or 
master  for  advice,  etc.  CowSrey  v.  The  P.  P  Co.,  1  "Wood, 
331.'    High  on  Receivers,  §  392. 
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Wo.  635. 

Application  hy  Plaintiff  or  Defendant  to  Compel,ihe  Receive7-  to  Account. 

1.  Tour  petitioner  respectfully  represents  to  the  court  that 
this  is  an  action  for  an  accounting  between  the  members  of  the 
firm  of  C.  D.  &  Co.,  and  your  petitioner  is  one  of  the  members 
of  said  firm. 

2.  On  the  ......  day  of ,  18...,  one  G.  PI.  was,  by  an  or- 
der of  this  court,  duly  appointed  receiver  in  this  cause,  and  im- 
mediately thereafter  took  possession  of  the  entire  property  and 

effects  of  said  firm,  of  the  value  of  $ ,  and  has  sold  large 

portions  of  said  property  and  collected  a  large  amount  of  said 
debts,  but  the  exact  amount  of  which  your  petitioner  is  unable 
to  state. 

3.  Many  of  the  debts  due  from  said  partnership,  which 
should  be  paid  out  of  the  assets  of  said  firm,  yet  remain  due 
and  unpaid,  and  their  payment  is  necessary  to  a  full  and  com- 
plete settlement  of  the  business  of  said  co-partnership. 

4.  Said  [receiver']  neglects  and  refuses  to  sell  the  remainder 
of  said  property  or  to  collect  the  outstanding  debts  due  said  firm, 
and  refuses  to  account  to  the  members  of  said  firm,  or  to  inform 
them  as  to  the  condition  of  said  partnership  affairs.  [State  any 
facts  showing  unnecessary  delay.] 

5.  After  the  payment  of  all  partnership  debts  and  the  settle- 
ment of  all  liabilities  against  said  firm,  your  petitioner  alleges 

that  there  will  be  due  to  him  about  the  sum  of  $ ,  which 

cannot  be  had  until  said  receiver  shall  reduce  said  partnership 
assets  to  money  and  render  an  account  for  the  same. 

Your  petitioner  therefore  prays  that  the  court  will  direct  said 
receiver  forthwith  to  sell  the  remainder  of  said  partnership 
property,  pay  the  remainder  of  the  partnership  debts,  and  ren- 
der an  account  of  his  doings  in  the  premises. 

BTo.  636. 

Order  Directing  the  Receiver  to  Dispose  of  the  Property,  and  to  Account. 

This  cause  came  on  for  hearing  upon  the  application  of , 

and  after  due  notice  to  [the  receiver]  was  submitted  to  the  court 
upon  the  application  and  the  evidence,  on  consideration  whereof 
it  is  ordered  and  said  [receiver]  is  directed  forthwith  to  sell  the 
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residue  of  the  partnership  property  reraainiiig  in  his  hands,  and 
to  collect  and  convert  into  money  all  the  assets  and  effects  of 
said  firm  remaining  unsold,  and  pay  all  debts  owing  by  said  firm, 
and  thereupon  render  to  this  court  a  full  and  correct  account  of 
all  of  said  moneys  collected  and  expended  by  him. 

The  discontinuance  of  an  action  does  not  discharge  a  receiver  ap- 
pointed therein,  but  he  may  apply  for  his  discharge  and  have  his 
account  examined  and  passed  upon  by  the  court,  so  that  he  may 
pay  over  whatever  balance  there  may  be  in  his  hands,  and  thus 
discharge  himself  and  sureties  from  further  liability,  unless  the 
interests  of  the  defendants  require  that  he  should  retain  the  re- 
ceivership to  protect  their  rights.  Edw.  on  Rec,  627.  White- 
side V.  Pendergast,  2  Barb.  Ch.,  471. 

Wo.  637. 

Application  of  Receiver  to  Pass  his  Accounts  and  ie  Discharged. 

Your  petitioner  respectfully  represents  to  the  court  that  on 

the  day  of ,  18...,  he  was  duly  appointed  receiver  of 

[recite  the  substance  of  the  order  of  appointmenf],  and  thereupon 
gave  the  bond  required  by  law  and  entered  upon  the  duties  of 
said  receivership,  and  his  duties  as  such  receiver  having  termi- 
nated by  \_state  the  cause']  your  petitioner  therefore  is  desirous  of 
passing  his  accounts,  paying  the  balance  due,  and  being  dis- 
charged from  all  liability  thereon,  and  that  he  be  paid  his  rea- 
sonable costs  and  charges. 

Your  petitioner  therefore  prays,  etc. 

Notice  of  the  application  should  be  given  to  all  parties  inter- 
ested in  the  action. 

Wo.  638. 

Inventory  Accounts. 

A  correct  inventory  of  the  whole  of  the  real  and  personal  es- 
tate belonging  to  the  firm  of  C.  D.  and  Co.,  committed  to  the 

care  of ,  the  receiver  appointed  herein  by  an  order  of  th« 

district  court  of county,  and  of  the  manner  in  which  said 

property  and  funds  belonging  to  said  partnership  have  been  di% 
posed  of,  and  the  application  of  the  proceeds  thereof. 

\_Make  a  com]olete  inventovy,  and  state  what  property  has  been  sold, 
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the  price  of  each  article,  and  the  disposition  of  the  funds  arising  there- 
from.    See  forms,  Edio.  on  Rec,  -pages  617-6S0.'] 
[  Ve7-ification.~\ 

BTo.  639. 

Order  Passing  Account  and  Discharging  Receiver. 

This  cause  came  on  for  hearing,  upon  the  application  of  the 
receiver,  for  the  examination  of  his  accounts  and  final  discharge, 
and  after  due  notice  to  all  parties  interested  therein  the  court 
finds  that  said  account  is  correct,  and  that  said  receiver  has 
obeyed  the  directions  and  orders  of  the  court  in  all  things,  and 
has  duly  paid  over  all  moneys  coming  into  his  hands  as  such 

receiver  except  the  sum  of  $ ,  which  he  is  directed  to  pay  to 

the  clerk  of  this  court  for  the  use  of  the  \_plaintiff'\.     The  court 

also  finds  that  said  receiver  is  entitled  to  the  sum  of  | for  his 

services. 

It  is  therefore  ordered  that  said  account  be  and  the  same 
hereby  is  approved  and  confirmed,  and  said  [receiver^  and  the 
sureties  on  his  bond  be  disehajged  from  all  liability  thereon, 

and  said  receiver  is  hereby  allowed  the  sum  of  $ for  his 

services,  to  be  paid  out  of  the  money  in  his  hands. 


CHAPTER  XXIX. 


INJUNCTIONS. 


The  injunction  herein  provided  for  is  a  command  to  refrain 
from  a  particular  act.  It  may  be  the  final  judgment  in  an  ac- 
tion, or  may  be  allowed  as  a  provisional  remedy;  and  when  so 
allowed  it  shall  be  by  order.  The  writ  of  injunction  is  abol- 
ished. 

When  it  appears  by  the  petition  that  the  plaintiff  is  entitled  to  the 
relief  demanded,  and  such  relief,  or  any  part  thereof,  consists  in 
restraining  the  commission  or  continuance  of  some  act,  the 
commission  or  continuance  of  which  during  the  litigation 
would  produce  great  or  irreparable  injury  to  the  plaintiff;  or 
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when  during  the  litigation  it  appears  that  the  defendant  is  do- 
ing, or  threatens,  or  is  about  to  do,  or  is  procuring  or  suffering 
to  be  done,  some  act  in  violation  of  the  plaintiff's  rights  re- 
specting the  subject  of  the  action,  and  tending  to  render  the 
judgment  ineffectual,  a  temporary  injunction  may  be  granted  to 
restrain  such  act. 

It  may  also  be  granted  in  any  case  where  it  is  specially  au- 
thorized by  statute. 

The  injunction  may  be  granted  at  tke  time  of  commencing 
the  action,  or  at  any  time  afterward  before  judgment,  by  the  su- 
preme court  or  any  judge  thereof,  the  district  court  or  any  judge 
thereof,  or,  in  the  absence  from  the  county  of  said  judges,  by 
the  probate  [county]  judge  thereof,  upon  it  appearing  satisfac- 
torily to  the  court  or  judge,  by  the  affidavit  of  the  plaintiff  or 
his  agent,  that  the  plaintiff  is  entitled  thereto. 

Judges  of  the  supreme  court  cannot  grant  temporary  order  of  injunc- 
tions. Section  2  of  Art!  VI.  of  the  constitution  of  1875  pro- 
vides that:  "  The  supreme  court  shall  consist  of  three  judges,  a 
majority  of  whom  shall  be  necessary  to  form  a  quorum,  or  to 
pronounce  a  decision.  It  shall  have  ori^ma?  jurisdiction  in  cases 
relating  to  the  revenue,  civil  cases  in  which  the  state  shall  be  a 
party,  mandamus,  quo  warranto,  habeas  corpus,  and  such  appel- 
late jurisdiction  as  maj^ibe  provided  by  law." 

The  supreme  court  has  original  jurisdiction  in  cases  of  injunc- 
tion when  they  relate  to  the  revenue  and  the  cases  enumerated. 
In  all  other  cases  its  jurisdiction  is  appellate,  and  in  no  case  is  a 
judge  of  that  court  authorized  to  grant-an  injunction.  When 
section  252  was  passed  judges  of  the  supreme  court  were  also 
judges  of  the  district  courts. 

If  the  court  or  judge  deem  it  proper  that  the  defendant,  or 
any  party  to  the  suit,  should  be  heard  before"  granting  the  in- 
junction, it  may  direct  a  reasonable  notice  to  be  given  to  such 
party  to  attend  for  such  purpose  at  a  specified  time  and  place, 
and  may  in  the  mean  time  restrain  such  party. 

An  injunction  shall  not  he  granted  against  a  party  who  has  an- 
swered,  unless  upon  notice;  but  such  party  may  be  restrained 
until  the  decision  of  the  application  for  an  injunction.  ^ 

No  injunction,  unless  provided  by  special  statute,  phall  op- 
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erate  until  the  party  obtaining  the  same  shall  give  an  urideftak- 
ing  executed  by  one  or  more  sufficient  sureties,  to  be  approved 
by  the  clerk  of  the  court  granting  such  injunction,  in  an  amount 
to  be  fixed  by  the  court  or  judge  allowing  the  same,  to  secure 
the  party  enjoined  the  damages  he  may  sustain  if  it  be  finally 
decided  that  the  injunction  ought  not  to  have  been  granted. 

The  order  of  injunction  shall  be  addressed  to  the  party  enjoined, 
shall  state  the  injunction,  and  shall  be  issued  by  the  clerk. 

"Where  the  injunction  is  allov?ed  at  the  commencement  of  the 
action  the  clerk  shall  indorse  upon  the  summons  "  Injunction 
allowed,"  and  it  shall  not  be  necessary  to  issue  the  order  of  in- 
junction, nor  shall  it  be  necessary  to  issue  the  same  when 
notice  of  the  application  therefor  has  been  given  to  the  party 
enjoined. 

The  service  of  the  summons  so  indorsed,  or  the  notice  of  the  ap- 
plication for  an  injunction,  shall  be  notice  of  its  allowance. 

Where  the  injunction  is  allowed  during  the  litigation  and 
without  notice  of  the  application  therefor,  the  order  of  injunc- 
tion shall 'be  issued  and  the  sherifi:'  forthwith  serve  the  same 
upon  each  party  enjoined,  in  the  manner  prescribed  for  serving 
a  summons,  and  make  return  thereof  without  delay. 

An  injunction  binds  a  party  from  the  time  he  has  notice 
thereof  and  the  undertaking  required  by  the  applicant  therefor 
is  executed, 

^  injunction  must  be  allowed  on  a  petition  or  a  petition  and  affi- 
.  davits,  and  cannot  be  granted  on  affidavits  alone  unless  a  peti- 
tion has  been  filed.     Badger  v.  Wacjstaff,  11  How.  Pr.,  562.     The 
People  V.  Com.  Pleas,  3  Abb.,  181. 

The  petition  alone,  if  verified  positively,  may  be  used  as  a  basis 
for  an  order  of  injunction,  but  if  it  is  verified  upon  information 
and  belief  it  must  be  accompanied  by  positive  affidavits.     Wood- , 
ruff  V.  Fisher,  17  Barb.,  229.     Penfield  v.  White,  8  How.,  287. 

It  is  not  within  the  scope  of  this  work  to  discuss  the  in- 
stances where  an  injunction  will  be  granted.  The  reader  is  re- 
ferred to  High  on  Injunctions  for  a  review  of  the  cases  where 
an  action  for  an  injunction  can  be  maintained. 

The  tendency  of  the  courts  at  the  present  time  is  to  extend 
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rather  than  restrict  the  remedy,  and  it  will  be  granted  iri  most 
cases  where  the  plaintiff  has  no  adequate  remedy  at  law. 
For  fornis  of  petitions  see  ante  pages  262-288. 

Ho.  640. 

Verification  of  Petition  for  Injunction  when  Used  as  an  Affidavit  to  Obtain  the 

Order. 
[Venue.] 

I,  A.  B.,  plaintiff  in  the  above  entitled  action,  do  solemnly 
swear  that  the  facts  stated  in  the  foregoing  petition  are  true. 

A.  B. 
Subscribed,  etc. 

Wo.  641. 

Notice  to  Show  Cause. 
[Title  of  Cause.] 

To  ,  defendant. 

You  are  hereby  notified  that  on  the  day  of ,....,  18..., 

the  plaintiff  filed  his  petition  against  you  in  the  district  court  of 
county,  claiming  \_state  the  nature  of  the  action  and  the  rem- 
edy prayed  for],  a,ndi  on  the day  of ,  18...,  at ...  o'clock 

...  M.  he  will  apply  to ,  judge  of  said  court,  at  his  resi- 
dence in  the  town  of for  a  temporary  order  of  injunction 

restraining  you  as  prayed  for  in  said  petition. 

A.  B., 
By  S.  J.,  his  Attorney. 

Dated, ^  18... 

BTo.  642. 

Order  Allowing  Temporary  Injunction.  li 

Upon  reading ,  the  petition  of  the  plaintiff  duly  verified,  and 
and  for  good  cause  shown,  it  is  ordered  that  an  injunction  be 
granted  herein  enjoining  the  defendant  from  [state  what  acts  are 
enjoined^  until  the  further  order  of  the  court,  upon  the  plaintiff 
executing  and  delivering  to  the  clerk  of  the  court  an  undertak- 
ing, with  approved  sureties,  to  the  defendant  in  the  sum  of 
I ,  conditioned  as  required  by  law. 

No.  643. 

Restraining  Order  Allowed  until  the  Hearing. 

Upon  application  of  the  plaintiff  for  an  injunction  upon  his 
petition,  duly  verified,  and  it  being  necessary  that  the  defendant 
should  have  notice  of  the  application  before  an  injunction  is 
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granted,  it  is  therefore  ordered  that  said  cause  he  set  for  hearing 
on  the day  of ,  18...,  at  ...  o'clock  ...  m.,  at  my  resi- 
dence in  the  town  of ,  and  that  the  plaintiff  be  required 

forthwith  to  notify  the  defendant  of  the  time  and  place  of  said 
hearing,  and  that  until  the  further  order  of  the  court  a  restrain- 
ing order  is  allowed  [restraining  the  defendant  from — state  lohat  acts'], 
upon  the  plaintiff  executing  an  undertaking  in  the  sum  of  $......, 

as  required  by  law. 

BTo.  644. 
Under  talcing. 

Whereas,  in  an  action  pending  in,  the  district  court  of 

county,  wherein  A.  B.  is  plaintiff  and  C.  D.  defendant,  the  plain- 
tiff has  obtained  an  order  of  injunction  against  said  defendant, 
upon  his  giving  an  undertaking  in  the  sum  of  | 

Now  therefore,  we,  A.  B.   as  principal  and  G-.  H.  as  surety, 

hereby  undertake  to  said  C.  D.,  defendant,  in  the  sum  of  $ , 

that  said  A.  B.,  plaintiff,  shall  pay  to  the  defendant  all  damages 
which  he  may  sustain  by  reason  of  said  injunction,  if  it  be  final- 
ly decided  that  the  injunction  ought  not  to  have  been  granted. 

A.  B. 
G.  H. 

Date. 

I  hereby  approve  of  the  undertaking  and  the  sureties  thereon 

this day  of ,  18... 

K.  L.,  Clerk  of  the  District  Court. 

Ho.  645! 
Order  of  Injunction. 

The  State  op  ISTebraska, County. 

To  [name  of  the  defendant],  defendant: 

Whereas,  A.  B.  has,  on  the day  of ,  18...,  filed  his 

petition,  duly  verified,  in  the  office  of  the  clerk  of  the  district 

court  of county,  against ,  defendant,  and  praying 

that  said  defendant  be  restrained  from  [state  what  acts  are  en- 
joined], and  has  duly  obtained  an  order  of  injunction  thereon, 
and  given  the  undertaking  required  by  law. 

Now  therefore,  you,  the  said ,  defendant  herein,  are 

hereby  enjoined  from  [state  what  acts  he  is  restrained  from  doing']. 
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And  you  are  required  strictly  to  observe  this  injunction  under 
the  penalties  of  the  law. 

"Witness  my  hand  and  the  seal  of  said  court  this day  of 

,18... 

.    [l.s.J  K.  L.,  Clerk  of  the  District  Court. 

When  granted  before  the  summons  issues  the  clerk  will  in- 
dorse on  the  summons:  "Injunction  allowed."  K.  L.,  Clerk. 
And  that  is  sufficient  notice  to  the  defendant. 

JSTo.  646. 

Noiice  of  Motion  to  Vacate  or  Modify. 

To  A.  B.,  plaintiff: 

You  are  hereby  notified  that  on  the day  of ,  18..., 

at ...  o'clock  ...  M.,  or  as  soon  thereafter  as  I  can  be  heard,  I  will 

apply  to  [ ,  judge,  of]  the  dis^trict  court  of county,  at 

the  court  house  in  said  county,  to  vacate  [or  modify]  th9  injunc- 
tion heretofore  allowed  in  this  case,  and  will  sustain  said  motion 
by  affijdavits,  and  also  upon  the  insufficiency  of  the  petition  upon 
which  the  same  was  granted.  C.  D., 

By  Samuel  Jones,  his  Attorney. 

No.  647. 

Motion  to  Vacate  or  Modify. 

[Title  of  the  Cause.] 

The  defendant  moves  the  court  to  vacate  \^or  modify]  the  in- 
junction heretofore  granted  in  this  case,  for  the  following  rea^ 
sons: 

1.  The  petition  does  not  state  facts  sufficient  to  authorize  the 
issuing  of  the  same. 

2.  The  facts  and  allegations  set  forth  in  said  petition  upon 
which  said  injunction  was  granted  are  untrue. 

CD., 
By  Samuel  Jones,  his  Attorney. 

BTo.  648. 
Order  Vacating  Injunction. 

This  cause  came  on  to  be  heard  upon  the  motion  of  the  defend- 
ant to  vacate  and  set  aside  the  injunction  heretofore  granted  in 
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this  case,  and  was  submitted  to  me  [or  the  courf]  upon  the  peti- 
tion and  affidavits  of  the  parties,  on  consideration  whereof*  I 
sustain  said  motion,  and  said  injunction  is  hereby  vacated  and 
sot  aside. 

No.  649. 
Order  Modifying  Injunction. 

Follow  the  preceding  form  to  the  *,  then  say :  It  is  hereby  or- 
dered that  said  injunction  be  modified,  and  hereby  is  so  changed 
as  to  permit  said  defendant  to  '[state  modifications']. 

%  No.  650. 

Motion  Overruled. 

Follow  form  N'o.  648  to  the  *,  then  say:  said  motion  of  the 
defendant  is  hereby  overruled. 

Ifo.  651. 

Affidavit  of  the  Plaintiff  or  his  Agent  on  Making  Application  to  the  County  Judge 
for  a  Temporary  Order  of  Injunction. 

A.  B.,  plaintiff  in  the  above  entitled  action,  being  first  duly 

sworn,  deposes  and  says  that ,  judge  of  the  district  court 

of county,  is  absent  therefrom,  and  the  affiant  is  desirous 

of  obtaining  a  temporary  order  of  injunction  from  the  county 
judge  of  said  county.         • 

A.  B. 

Subscribed,  etc. 

BTo.  652. 

Order  of  County  Judge  Granting  Temporary  Order  of  Injunction. 

It  satisfactorily  appearing  to  me,  from  the  affidavit  of  A.  B., 
that ,  judge  of  the  district  court  of county,  is  ab- 
sent therefrom,  and  upon  reading  the  petition  [_and  affidavits']  of 
the  plaintiff,  it  is  ordered  that  an  injunction  be  granted  herein 
enjoining  the  defendant  from  [state  what  acts  are  enjoined'],  upon 
the  plaintiff  executing  and  delivering  to  the  clerk  of  the  district 
court  of  said  county  an  undertaking  to  the  defendant  in  the  sum 
of  I ,  conditioned  as  required  by  law,  with  sureties  to  be  ap- 
proved by  the  clerk. 

H.  H. ,  County  Judge  of County. 

Date. 
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An  injunction  granted  by  a  judge  may  be  enforced  as  the  act 
of  the  court. 

Disobedience  of  an  injunction  may  be  punished  as  a  contempt  by 
the  court,  or  by  any  judge  who  might  have  granted  it  in  vaca- 
tion. _  ' 

An  attachment  may  he  issued  by  the  court  or  judge,  upon  being 
satisfied  by  affidavit  of  the  breach  of  the  injunction,  against  the 
party  guilty  of  the  same,  and  he  may  be  required,  in  the  discre- 
tion of  the  court  or  judge,  to  pay  a  fine  not  exceeding  two  hun- 
dred dollars,  for  the  use  of  the  county,  to  make  immediate  res- 
titution to  the  party  injured,  and  give  farther  security  to  obey 
the  injunction  J  or  in  default  thereof  he  may  be  comrnitted  to 
close  custody  until  he  shall  fully  comply  with  such  requirement, 
or  be  otherwise  legally  discharged. 

Where  an  injunction  has  been  granted -and  an  undertaking 
given,  the  party  enjoined  is  bound  from  the  time  he  has  notice 
thereof,  although  the  summons  or  order  of  injunction  may  not 
have  been  served  upon  him. 

The  party  enjoined  must  obey  the  injunction ,  until  it  is  vacated  or 
modified. 

No.  653. 

Affidavit  for  an  Attachment  for  Disoieying  an  Injunction. 

A.  B.,  the  plaintiff  in  this  action,  being  first  duly  sworn,  de- 
poses and  says  that  the  defendant  C.  D.  has  disregarded  and  dis- 
obeyed the  injunction  granted  in  this  cause  in  the  following  par- 
ticulars {state  the  acts  in  violation  of  the  injunction']. 

A.  B. 

Subscribed,  etc. 

The  case  will  be  docketed : 
The  State  of  Nebraska  | 

ah.  j 

If  in  the  opinion  of  the  judge  the  party  against  whom  the 
attachment  is  sought  should  have  notice  before  issuing  the 
same,  and  the  case  is  not  urgent,  he  may  make  an  order  to  show 
cause!  These  orders,  if  granted  by  the  district  court,  will  be  is- 
sued by  the  clerk ;  if  granted  by  the  judge  in  vacation,  or  by  a 
county  judge,  must  be  issued  by  him.     §  260. 
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No.  654.  ' 

Order  to  Show  dause. 

Upon  filing  the  affidavit  of  A.  B.  for  an  attachment  against 
C.  D.,  it  is  ordered  that  said  C.  J),  be  required  to  appear  before 

me  at on  the day  of ,  18..., at ...  o'clock  ...  M.,to 

show  cause  why  an  attachment  for  contempt  should  not  be  issued 
against  him  for  an  alleged  violation  of  the  injunction  heretofore 

granted  by  me  in  an  action  pending  in  the  district  court  of 

county,  wherein  A.  B.  is  plaintiff  and  C.  D.  defendant. 

BTo.  655. 

A  tiachment  for  Disobeying  of  Injunction. 

The  State  of  I!^ebraska, County. 

To  the  sheriff  of  said  county  : 

The  undersigned,  being  satisfied  from  the  affidavit  of  A.  B., 
plaintiff,  that  the  order  of  injunction   heretofore  granted  and 

served  in  an  action  pending  in  the  district  court  of county, 

wherein  A.  B.  is  plaintiff  and  C.  D.  defendant,  has  been  violated 
and  disobeyed  by  the  defendant, 

You  are  therefore  commanded  to  attach  said  defendant,  and 

bring  him  before  me  [forthwith  of}  on  the  day  of , 

18...,  at  ...  o'clock  ...  M.,  then  ^nd  there  to  answer  for  a  con- 
tempt of  court  alleged  against  h.\m  in  violating  said  injunction. 

You  will  make  due  return  of  this  writ  and  of  your  proceed- 
ings thereon. 

Witness  my  hand  this  day  of ,  18... 

K.  S.  J.,  Judge  of Court. 

No.  656. 

Judgment  for  Disobeying  an  Injunction, 

N'ow  came  the  defendant  C.  D.  in  charge  of  the  sheriff, . 
thereupon-  the  matter  of  the  alleged  contempt  of  the  defendant 
came  on  for  hearing  and  was  submitted  to  me  [or  the  court]  on 
consideration  whereof  I  find  [or  the  court  finds]  that  said  defend- 
ant has  been  guilty  of  violating  said  injunction  as  charged  in  the 
affidavit. 

It  is  therefore  considered  by  me  [or  the  court]  that  said  defend- 
ant pay  a  fine  of  $ ,  and  the  costs  incurred  in  this  prosecu- 
tion taxed  a;t  $ 

It  is  further  considered  and  ordered  that  said  defendant' make 

SO 
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immediate  restitution  of  the  following  described  property,  to- 
wit:  Idescribe  if]  to  the  plaintiff  A.  B.,  and  also  that  he  enter 
into  an  undertaking  to  the  plaintiff  in  the  sum  of  $......  to  obey 

said  injunction,  and  in  default  of  his  complying '  with  any  of 
said  requirements  he  be  committed  to  close  custody  by  the  sheriff 
of  said  county  until  he  fully  comply  therewith,  or  be  otherwise 
legally  discharged. 

ITo.  657. 

Warrant  for  Commitment. 

The  State  op  Nebraska,  County. 

To  the  sheriff  of  said  county : 

"Whereas,  on  the day  of ,  18...,  C.  D.  was  found 

guilty  in  a  proceeding  had  before  me  of  contempt  for  having 
violated  an  injunction  heretofore  granted  in  an  action  pending 
in  the  district  court  of ,  county,  wherein  A.  B.  was  plain- 
tiff and  0.  D.  defendant,  and  was  adjudged  by  me  to  [stefe  the 
substance  of  the  above  judgmenf],  which  he  has  failed  to  do. 

You  are  tl^erefore  commanded  to  take  the  body  of  said  C.  D. 
and  him  safely  keep  in  close  custody  until  he  shall  comply  with 
said  requirements,  or  be  otherwise  legally  discharged. 

Witness  my  hand  this day  of 18... 

R.  S.  J.,  Judge  of  the court. 

BTo.  658. 

Undertaking  to  Obey  the  Order  of  Injunction. 

"Whereas,  in  a  proceeding  for  a  contempt  against  C.  D.  for 
disobeying  an  injunction  heretofore  granted  in  the  case  of  A.  B., 
plaintiff,  against  C.  D.,  defendant,  now  pending  in  the  district 

court  of county,  said  C.  D.  was  required  to  enter  into  an 

undertaking  in  the  sum  of  $ to  said  A.  B.  to  obey  said  order 

of  injunction; 
l^ow  therefore,  we,  C.  D.  as  principal  and  E.  F.  as  surety, 

hereby  undertake  in  the  sum  of  % to  said  A.  B.  that  said 

C.  D.  shall  in  all  things  obey  the  aforesaid  injunction. 

C.  D. 
E.  F. 
I  hereby  approve  the  above  undertaking  and  the  surety  thereon 

this day  of ,18... 

K.  L.,  Clerk  of  the  District  Court. ^ 
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CHAPTER  XXX. 


EVIDENCE,  AND    THE    MODE    OP    PROCURING   IT. 

Every  human  being  of  sulBBicient  capacity  to  understand  the  ob- 
ligation of  an  oath  is  a  competent  witness  in  all  cases,  civil  and 
criminal,  except  as  otherwise  herein  declared. 

The  following  persons  are  incompetent  to  testify : 

First.  Persons  of  unsound  mind  at  the  time  of  their  produc- 
tion. 

Second.  Indians  omd  negroes,  who  appear  incapable  of  receiv- 
ing just  impressions  of  the  facts  respecting  which  they  are  ex- 
amined. 

Third.  Husband  and  wife,  concerning  any  communication 
made  by  one'  to  the  other  during  marriage,  whether  called  as  a 
witness  while  that  relation  subsists  or  afterward. 

Fourth.  An  attorney,  concerning  any  communication  made  to 
him  by  his  client  in  that  relation,  or  his  advice  thereon,  without 
the  client's  consent  in  open  court  or  in  writing  produced  in 
court. 

Fifth.  A  clergyman  or  priest,  concerning  any  confession  made 
to  him  in  his  professional  character  in  the  course  of  the  disci- 
pline enjoined  by  the  church  to  which  he  belongs,  without  the 
consent  of  the  person  making  the  confession. 

When  adverse  party  is  an  executor.  'Eo  person  having  a  direct 
legal  interest  in  the  result  of  any  civil  cause  or  proceeding, 
shall  be  a  competent  witness  therein  when  the  adverse  party  is 
an  executor,  administrator,  or  legal  representative  of  a  deceased 
person,  unless  the  testimony  of  the  deceased  has  been  taken  in 
his  lifetime  and  is  used  on  the  trial.' 

Facts  which  have  heretofore  caused  the  exclusion  of  testimony 
may  still  be  shown  for  the  purpose  of  lessening  its  credibility. 

The  husband  can  in  no  case  be  a  witness  against  the  wife  nor  the 


>  Code,  §  329,  as  amended,  Laws  of  1877,  p.  13. 
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wife  against  the  husband,  except  in  a  criminal  proceeding  for  a 
crime,  committed  by  the  one  against  the  other,  but  they  may  in 
all  criminal  prosecutions  be  witnesses  for  each  other. 

Neither  husband  nor  wife  can  be  examined  in  any  case  as  to 
any  communication  made  by  the  one  to  the  other  while  mar- 
ried, nor  shall  they,  after  the  marriage  relation  ceases,  be  per- 
mitted to  reveal  in  testimony  any  such  communication  made, 
while  the  marriage  subsisted. 

No  practicing  attoymey,  counselor,  physician,  surgeon,  minister 
of  the  gospel,  or  priest  of  any  denomination,  shall  be  allowed, 
in  giving  testimony  to  disclose  any  confidential  communication 
properly  intrusted  to  him  in  his  professional  capacity,  and  nec- 
essary and  proper  to  enable  him  to  discharge  the  functions  of  his 
office  according  to  the  usual  course  of  practice  or  discipline. 

Rights  waived.  The  prohibitions  in  the  preceding  sections  do 
not  apply  to  cases  where  the  party  in  whose  favor  the  respective 
provisions  are  enacted  waives  the  rights  thus  conferred. 

A  public  officer  cannot  be  examined  as  to  communications 
made  to  him  in  official  confidence  when  the  public  interests 
would  suffer  by  the  disclosure.  , 

Civil  liability  no  excuse.  A  witness  is  not  excused  from  answer- 
ing a  question  upon  the  mere  ground  that  he  would  be  thereby 
subjected  to  a  civil  liability.' 

BTo.  659. 

Subpoena  for  Witnesses. 

The  State  op  IsTebeaska, County. 

ToE.  P.,  G.  H.,  andl.  J.: 

You  and  each  of  you  are  hereby  commanded  to  appear  before 

the  district  court  of county,  at  the  court  house  therein, 

on  the day  of ;  18...,  at...  o'clock  ...  M.,to  testify  as  a 

witness  in  a  certain  action  pending  in  said  court,  wherein  A.  B. 
is  plaintiff  and  C.  D.  defendant.  Hereof  fail  not,  under  the  peur 
alty  of  the  law. 

In  witness  whereof  I  have  hereunto  set  my  hand  and  affixed 
the  seal  of  said  court  this day  of ,  18... 

[l.  s.]  K.  L.,  Clerk  of  the  District  Court. 

1  a  Code,  §§  330-336. 
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Wo.  660. 

Suipcena  Duces  Tecum. 

The  State  oe  Nebraska,  County. 

ToG.  H.: 

You  are  hereby  commanded  to  appear  before  the  district  court 

of  said  county,  at  the  court  house  therein,  on  the  day  of 

,  18...,  at  ...  o'clock  ...  M.,  and  also  to  bring  with  you 

and  produce  at  the  aforesaid  time  and  place  [^describe  what  is  re- 
quired], and  to  testify  in,  etc.  \as  in  -preceding  forni].  ' 

TSo.  661. 

Return  by  an  Officer. 

On  the  day  of ,  18...,  I  served  this  subpoena  on  the 

within  named by  [state  the  mode  of  service,  as — by  reading 

the  same  to  him ;  or — by  leaving  a  certified  copy  of  the  same  at  his 
usual  place  of  residence'].  [If  the  witness  demands  his  fees,  add :] 
He  demanded  his  fees,  which  were  [or  were  not]  paid.  I.  J.  not 
found  and  not  a  resident  of  the  county. 

No    662. 
Return  if  Served  by  a  Person  other  than  an  Officer. 

I,  K.  L.,  being  first  duly  sworn,  depose  and  say  that  I  served 
this  subpoena  on  the  within  named  defendant  [state  mode  of  ser- 
vice, as  in  preceding  form]  on  the  day  of ,  18... 

K.  L. 

Subscribed,  etc. 

Subpoenas,  by  whom  issued.  The  clerks  of  the  several  courts  and 
judges  of  probate  [county]  courts  shall,  on  application  of  any 
person  having  a  cause  or  any  matter  pending  in  court,  issue  a 
subpcsna  for  witnesses  under  the  seal  of  the  court,  inserting  all 
the  names  required  by  the  applicant  in  one  subpoena,  which  may 
be  served  by  any  person  not  interested  in  the  action,  or  by  the 
sheriff,  coroner,  or  constable ;  but  when  served  by  any  person 
other  than  a  public  officer  proof  of  such  service  shall  be  shown 
by  affidavit.  Code,  §  350.  But  no  costs  of  serving  the  same 
shall  be  allowed  except  when  served  by  an  officer.     Id. 

The  subpoena  shall  be  directed  to  the  person  therein  named,  requir- 
ing him  to  attend  at  a  particular  time  and  place  to  testify  as  a 
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witness ;  and  it  may  contain  a  clause,  directing  tlie  witness  to 
bring  with  him  any  book,  writing,  or  other  thing  under  his  con- 
trol, which  he  is  bound  by  law  to  produce  as  evidence. 

The  subpcena  shall  be  served  either  by  reading  or  by  a  copy 
delivered  to  the  witness  or  left  at  his  usual  place  of  residence; 
but  such  copy  need  not  contain  the  name  of  any  other  witness. 
§353. 

A  witness  shall  not  be  required  to  attend  for  examination  on 
the  trial  of  a  civil  action,  except  in  the' county  of  his  residence^ 
nor  to  attend  to  give  his  deposition  out  of  the  county  where  he 
resides,  or  -where  he  may  be  when  the  subpoena  is  made  upon 
him.     §  364. 

A  witness  may  demand  his  traveling  fees  and  fees  for  one  day's  at- 
tendance when  the  subpcena  is  served  upon  him,  and  if  the  same 
be  not  paid  the  witness  shall  not  be  obliged  to  obey  the  sub- 
pcena. The  facts  of  such  demand  and  non-payment  shall  be 
stated  in,  the  return.     §  355. 

Disobedience  of  a  subpcena,  or  a.  refusal  to  be  sworn,  or  to  an- 
swer as  a  witness,  or  to  subscribe  a  deposition  when  lawfully 
ordered,  may  be  punished  as  a  contempt  of  the  court  or  officer 
by  whom  his  attendance  or  testimony  is  required.     §  356. 

Section  357  provides  the  mode  of  arresting  the  delinquent 
witness,  or  requiring  him  to  show  cause  why  an  attachment 
should  not  issue,  and  section  358  fixes  the  punishment. 

If  he  was  not  personally  served  the  court  may  by  a  rule  require' 
him  to  show  cause  why  an  attachment  should  not  issue  against 
him. 

No.  663. 

Rule  to  Show  Cause  why  Attachment  should  not  he  Issued. 

Whereas,  on  the day  of ,  18...,  a  subpoena  duly 

issued  by  the  clerk  of  this  court  was  duly 'served  upon , 

by  leaving  a  copy  at  his  place  of  residence  and  commanding  him 

to  appear  before  this  court  at  the  court  house  in on  the 

day  of ,  18...,  at  ...  o'clock  ...  m.  of  said  day,  then 

and  there  to  testify  on  behalf  of  the  [flaintiff^  in  an  action 

pending  in  said  court,  wherein is  plaintiff  and de-  ' 

fendant,  and  said has  made  default.     On  motion  of  the 

attorney  for  the  {jtlaintiff^  it  is  therefore  ordered  that  a  rule  be 


EVIDENCE.  471 

allowed  against  said  ,  requiring  him  to  appear  [designate 

time']  to  testify  as  witness,  and  to  show  causeVhy  an  attachment 
should  not  be  issued  against  him  for  disobeying  the  subpoena 
of  this  court. 

A  copy  of  the  rule  to  show  cause  must  be  personally  served  on  the 
witness,  and  he  must  appear  at  the  time  designated  and  show  a 
satisfactory  reason  for  his  failure  to  obey  the  subpoena. 

No.  664. 

Judgment  on  the  Rule  Discharging  Witness. 

And  now  on  this  day  came  [the  delinquent  witnessl  and  was 

.  duly  examined  in  open  court  touching  his  disobedience  of  the 

subpcBna  of  the  court  in  this  action,  on  consideration  whereof 

the  court  finds*  [that  said was  absent  from  home  at  the  time 

of  the  service  of  said  subpoena,  and  was  not  informed  that  a  copy 
thereof  had  been  left  at  his  residence  until  after  the  service  of  the  rule 
to  show  cause]. 

It  is  therefore  ordered  that  said  rule  be  discharged  at  the 
costs  of  the  [plaintiff]. 

No.  665. 

Judgment  Imposing  Punishment.  , 

Follow  the  preceding  form  to  the  *,  then  say:  that  said  sub- 
poena was  duly  served  on  ,  and  without  any  just  cause  or 

excuse  he  refused  to  attend  in  obedience  thereto,  and  that  he 
has  thereby  been  guilty  of  a  contempt. 

It  is  therefore  ordered  and  adjudged  that  said  pay  a 

fine  of  [not  more  than  $50]  for  this  his  contempt,  and  the  costs  of 
this  proceeding  taxed  at  $ 

No.  666. 

Attachment  against  Witness. 

The  State  of  I^ebraska, County. 

To  the  sheriff  of  said  county: 

You  are  hereby  commanded  to  arrest  ,  and  have  his 

body  before  the  district  court  of county  on  the  day 

of ,  18...,  at  ...  o'clock  ...m.  [or forthwiiK],to  answer  unto 

the  state  of  J^ebraska  for  a  certain  contempt  lately  committed* 
by  him  in  not  attending  as  a  witness  after  being  duly  served 
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with  a  subpoena  in  ajii  action  now  pending  in  said  court,  wherein 
A.  B.  is  plaintiff  and  C.  D.  defendant. 

In  witness  whereof  I  have  hereunto  set  my  hand  and  affixed 
the  seal  of  said  court  this  day  of ,  18... 

[l.  s.]  K.  L.,  Clerk  of  the- District  Court. 

If  the  order  is  to  appear  at  a  future  time  the  court  should  fix 
the  amount  of  the  undertaking;  otherwise  it  will  be  $100. 

BTo.  667. 

Form  of  Return. 

As  commanded  by  the  within  writ  I  attached and  have 

him  here  in  court. 

._ ,  Sheriff. 

Dated  this day  of ,  18... 

The  case  will  be  entered  on  the, docket  thus  : 
The  State  of  ISTebraska  1 
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.  Judgment  of  Dismissal. 

And  now  on  this  day  caine  [the  witness]  in  charge  of  the 
sheriff,  upon  the  attachment  issued  against  him,  and  was  duly 
examined  in  open  court  touching  his  disobedience  of  the  sub- 
poena of  the  court  in  this  action,  on  consideration  whereof  the 
court  finds*  [state  grounds  of  excuse]. 

It  is  therefore  ordered  that  said  attachment  be  discharged,  at 
the  costs  of  the  [pfcmft'^]. 

KTo.  669. 

,    Judgment  Imposing  Fine. 

IfoUo.w  the  preceding  form  to  the  *,  then  say:  that  said , 

is  guilty  of  contempt  in  failing  to  obey  said  subpoena. 

It  is  therefore  ordered  and  adjudged  that  said pay  a  fine 

of  $ and  the  costs  of  these  proceedings. 

K  the  witness  refuses  to  be  sworn,  the  above  forms  can  read- 
ily be  changed.  If  the  punishment  is  imprisonment,  the  order 
may  be  as  follows : 

It  is  therefore  ordered  that be  imprisoned  in  the  jail 
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of county,  and  there  to  remain  until  he  will  submit  to  be 

sworn  as  a  witness  in  said  cause,  or  be  otherwise  discharged.  It 
is  further  ordered  that  a  warrant  be  issued  for  his  commitment. 

No.  670. 

WarTant  of  Commitment. 

The  State  of  Nebraska,  County. 

To  the  sheriff  of  said  county : 

Whereas,  on  the day  of ,  18...,   was  duly, 

convicted  of  contempt  of  court  for  refusing  to  testify  as  a  wit- 
ness in  an  action  pending  in  the  district  court  of county, 

wherein  A.  B.  is  plaintiff  and  C.  D.  defendant,  and  it  was  then 
ordered  by  said  court  [recite  the  jicdgmenf]. 

You  are  therefore  commanded  to  take  the  body  of and 

him  safely  keep  in  your  custody  in  the  county  jail  of  said  county 
until  he  shall  submit  to  be  sworn  in  the  above  entitled  cause,  or 
is  otherwise  legally  discharged. 

In  witness  whereof  I  have  hereunto  set  my  hand  and  affixed 
the  seal  of  said  court,  this day  of ,  18 

[l.s.]  K.  L.,  [Clerk  of  the  District  Court.'] 

No.  671. 

Motion  for  the  Production  of  Books  and  Papers. 

The  plaintiff  moves  the  court  for  an  order  on  the  defendant, 
requiring  him  to  permit  the  plaintiff  to  inspect  and  copy  [de- 
scribe the  book  or  paper  desired],  which  is  in  the  custody  of  said 
defendant,  and  which  is  necessary  and  material  to  a  just  deter- 
mination of  this  action.     The  plaintiff  has  reason  to  believe  that 

said will  establish  the  following  facts,  viz.:  [state  what  is 

expected  to  be  proved,  shoioing  that  it  contains  evidence  relating  to  the 
merits  of  the  case^].  A.  B., 

By  S.  J.,  his  Attorney. 

The  motion  should  be  verified,  or  an  affidavit  made  embodv- 
ing  the  facts. 

Wo.  672. 

Order  to  Produce  Books  or  Papers. 

Now  on  this  day  the  motion  of  the  plaintiff  for  the  produc- 

'  See  Baggett  v.  Ooodioin,  17  O.  8.,  81. 
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tion  by  the  defendant  of  certain  books  [or  papers]  came  on  to 
be  heard,  and  was  submitted  to  the  court,  upon  the  motion  and 
the '  affidavits  of  the  plaintiff  and  defendant,  on  consideration 
whereof  it  is  hereby  ordered  that  the  defendant,  within ....;.  days 
from  this  date,  ;^roduce  and  leave  in  the  care  of  the  clerk  of  the 
court  the  following  books,  to-wit:  [describe  thern],  and  that  said 
plaintiff  and  his  attorney  have  leave  to  examine  and  copy  the 
same. 

No.  673. 
Demand  of  Adverse  Party  for  an  Inspection  and  Permission  to  Copy  Papers,  etc. 

You  are  hereby  notified  that  the  [defendanf]  demands  an  in- 
spectioii  and  copy  or  permission  to  take  a  copy  of  the  [describe 
the  book  or  paper  desired],  now  in  your  possession  [or  under  your 

control].    I  will'  apply  at  your   [residence]   on  the day  of 

,  18...,   for  the  purpose   of  inspecting   said and 

copying  the  same.  Unless  you  comply  with  this  request  within 
four  days  from  the  service  of  this  notice  I  will  ask  an  order  from 

,  judge  of  the  district  court,  requiring  you  to  permit  me 

to  inspect  and  copy  said  instrument, 

Date,  etc.  By  S.  J.,  his  Attorney. 

No.  674. 
Proof  of  Service. 

G.  H.,  being  first  duly  sworn,  deposes  and  says  that  on  the 

day  of ,  18...,  he  served  a  copy  of  the  above  demand 

and  notice  on  A.  B. 

G.  H. 

Subscribed,  etc. 

If  the  book,  paper,  or  instrument  is  in  possession  of  the  party 
upon  whom  the  demand  is  made,  he  should  at  once  permit  an 
inspection  and  furnish  a  copy  or  permit  one  to  be  taken.  If 
not  in  his  possession  or  under  his  control,  he  should  state  that 
fact  to  the  applicant;  and  if  an  order  is  sought  to  compel  its 
production,  resist  the  motion  by  affidavits.  See  Baggett  v.  Good- 
win, 17  0.  S.,  81. 

The  provisions  for  the  inspection  of  books  and  papers  seem  to 
be  designed  to  enable  a  party  to  prepare_  his  pleadings  with  full 
knowledge  of  the  facts  of  the   case,  and  to  prepare  for  trial. 
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They  do  not  prevent  a  party  from  compelling  another  by  a  sub- 
poena duces  tecum  to  produce  any  book,  paper,  or  document  in 
his  possession  or  under  his  control  which  is  proper  to  be  given 
in  evidence. 

A  party  has  no  more  right  to  refuse  to  produce  a  book,  paper, 
or  document  pertinent  to  the  issue  and  properly  admissible  in 
evidence  than  he  has  to  refuse  to  answer  a  pertinent  and  proper 
question. 

A  witness  confined  in  any  prison  in  this  state  may,  by  order  of 
any  court  of  record,  be  required  to  be  produced  for  oral  exam- 
ination in  the  county  where  he  is  imprisoned,  but  in  all  other 
cases  his  examination  must  be  by  deposition.     Code,  §  361. 

No.  675. 

Order  for  the  Oral  Examination  of  a  Prisoner  as  a  Witness, 

It  appearing  to  the  court  that  it  is  necessary  to  have  the  oral 

testimony  of ,  who  is  confined  in  the  jail  of couMy, 

on  the  trial  of  an  action  now  pending  in  this  court,  wherein  A. 
B.  is  plaintiff  and  0.  D.  defendant,  on  motion  of  the  [defendanf] 
it  is  therefore  ordered  that  the  sheriff  bring  said  prisoner  before 

the  court  on  the  ......  day  of ,  18...,  at  ...  o'clock...  m.,  for 

such  oral  examination. 

No.  676. 

Notice  Eequesting  an  Admission  of  the  Genuineness  of  a  Paper  or  Document. 

You  are  hereby  notified  that  I  propose  to  offer  in  evidence  on 
the  trial  of  this  cause  the  contract  [or  instrument  in  writing]  here- 
to annexed  and  now  exhibited  to  you,  and  I  request  you  to  give 
an  admission  in  writing  of  the  genuineness  of  the  same. 

CD., 
By  S.  H.,  his  Attorney. 
Date,  etc. 

No.  677. 

Admission  of  Genuineness. 

I  hereby  admit  that  the  above  contract  is  genuine. 

A.  B., 
By  S.  J.,  his  Attorney. 
Date,  etc. 
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Wo.  678. 

Stipulation  Admitting  Certain  Facts. 

It  is  hereby  stipulated  by  and  between  the  parties  to  thia  ac- 
tion that  for  the  purposes  of  the  trial  thereof  the  following  facts 
are  hereby  admitted  by  both  parties,  to-wit:  [state  the  facts  ad- 
mitted']. ,  A.  B., 

By  S.  J.,  his  Attorney. 
0.  D., 
Date,  etc.  By  S.  H.,  his  Attorney. 

No,  679. 

Agreed  Statement  of,  Facts. 

, ,  It  is  hereby  stipulated  and  agreed  by  and  between  the  parties 
that  the  case  shall  be  submitted  to  the  court  upon  the  following 
facts,  to-wit:  [state  in  full,  and  sign  as  in  preceding  forni]. 

DEPOSITIONS. 

Tte  deposition  of  a  witness  can  be  used  only  in  the  following 
cases:. 

First.  When  the  witness  does  not  reside  in  the  county  where  the 
action  or  proceeding  is  pending  or  is  set  for  trial  by  a  change  of 
venue,  or  is  absent  therefrom. 

Second.  -  When  from,  age,  infirmity,  or  imprisonment  the  witness 
is  unable  to  attelid  the  court,  or  is  dead. 

Third.  When  the  testimony  is  required  upon  a  motion,  or  in  any 
other  case  where  the  oral  examination  of  a  witness  is  not  re- 
quired.    Code,  §  372.  \ 

Before  whom  taken.  Depositions  may  be  taken  in  this  state  be- 
fore a  judge  or  clerk  of  the  supreme  or  district  court,  or  before 
a  probate  [county']  judge,  justice  of  the  peace,  notary  public, 
mayor,  or  chief  magistrate  of  any  city  or  town  corporate,  or  a 
special  commission. 

Depositions  may  be  taken  out  of  the  state  by  a  judge,  justice  or 
chancellor  of  any  court  of  record,  a  justice  of"  the  peace,  notary 
public,  mayor  or  chief  magistrate  of  any  city  or  town  corporate, 
or  a  commissioner  appointed  by  the  governor. 

Requirements  of  notice.  Prior  to  the  taking  of  any  deposition 
a  written  notice  specifying  the  action,  or  proceeding,  the  name 
of  the  court  or  tribunal  in  which  it  is  to  be  used,  and  the  time 
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and  place  of  taking  the  same,  shall  be  served  upon  the  adverse 
party,  his  agent,  or  attorney  of  record,  or  left  at  his  usual  place 
of  residence.  The  notice  must  also  specify  the  names  of  the 
witnesses  to  be  examined.' 

The  notice  must  be  served  so  as  to  allow  the  advferse  party 
sufficient  time  by  the  usual  route  of  travel  to  attend  and  one 
day  for  preparation,  exclusive  of  Sundays  and  the  day  of  service." 

Wo.  680. 

Notice  to  Take  Depositions. 
[Title  of  Cause.] 

The  defendant  will  take  notice  that  on  the day  of , 

18...,  between  the  hours  of  10  a.m.  and  6  p.m.,  at  the  office  of 

,  in  the  county  of and  state  of ,  the  plaintiff 

above  named  will  take  the  testimony  of  E.  F.,  G.  H.,  and  I.  J., 

witnesses  in  this  action,  to  be  used  as  evidence  on  the  trial  of 

the  above  entitled  cause,  with  authority  to  adjourn  from  day  to 

day  until  such  depositions  shall  have  been  taken." 

A.  B.,  Plaintiff, 

By  S.  J.,  his  Attorney. 

Service  of  the  notice  may  be  acknowledged  as  follows : 

Received  a  copy  of  this  notice  this day  of ,  18 . . . 

C.  D.,  Defendant, 
By  S.  H.,  his  Attorney. 

» Laws  of  1875,  page  37. 

"Id. 

3  To  avoid  mistaises  the  notice  sliould  have  printed  thereon  instructions  for  talking 
depositions  as  a  direction  to  the  officer,  as  follows: 

Depositions  may  be  taken  in  the  narrative  fornl,  or  in  the  form  of  questions  and 
answers. 

If  there  are  adjournments  they  should  be  noted  by  the  officer  before  whom  the  dep- 
osition is  being  taken. 

Objections  should  be  entered  to  questions  claimed  to  be  improper.  This  entry  is 
made  on  behalf  of  the  party  raislna:  the  objection  by  a  short  note  made  by  the  officer 
embodying  the  grounds  of  objection.  • 

Ucuih  witness  must  sign  his  own  deposition. 

The  notice  must  be  attached  to  the  depositions  and  inclosed  with  them. 

Tlie  taking  of  depositions  must  be  commenced  on  the  day  named,  and  some  portion 
thereof  must  be  taken  on  each  successive  day,  Sundays  excepted,  adjournments  being 
made  from  day  to  day. 

Where  depositions  are  taken  by  interrogatories  and  cross  interrogatories,  each,  interrog- 
atory and  cross  interrogatory  must  be  stated  to  the  witness,  and  his  answer  to  the 
same  written  out  in  full.    For  convenience  the  interrogatories  should  be  numbered. 
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Or  the  following : 

Service  of  the  above  notice  is  acknowledged,  and  proof  of 
the  official  character  of  the  officer  .before  whom  the  depositions 
may  be  taken  is  by  agreement  waived. 

If  the  party  refuses  to  accept  notice  a  copy  must  be  served 
upon  him,  proof  of  service  being  made  by  affidavit. 

No.  681. 

Forms  of  Depositions. 

Depositions  of  witnesses  taken  before \notary  public], 

to  be  used  in  an  action,  wherein  A.  B,.  is  plaintiff  and  0.  D.  de- 
fendant, pending  in  the  district  court  of county  in  pursu- 
ance of  the  annexed  notice,  and  at  the  time  and  place  therein 
stated.  The  plaintiff  appeared  in  his  own  behalf  [the  defendant 
failing  to  appear],  thereupon  said  plaintiff  produced  the  following 
witnesses  in  their  order,  to-wit :  E.  F.,  who  being  by  me  first 
duly  sworn,  testified  as  follows : 

\_Copy  testimony.] 

[Signature  of  witness.] 

Also  G.  H.,  who  being  by  me  first  duly  sworn,  testified,  etc. 

[Signature  of  witness.] 

BTo.  682. 

'  Certificate  to  Depositions.^ 

I,  N.  O.,  a  notary  public  within  and  for  the  gounty  of , 

in  the  state  of   ,  do  hereby  certify  that  the  above  named 

E.  F.  and  G.  H.,  witnesses,  whose  names  are  subscribed  to  the 
foregoing  deposition,  were  by  me  first  duly  sworn  to  testify  the 
truth,  the  w'hole  truth,  and  nothing  but  the  truth ;  that  the  fore- 
going depositions  by  them  respectively  subscribed  were  reduced 
to  writing  by  me,  and  were  [written  and]  by  said  witnesses  re- 
spectively subscri.bed  in  my  presence,  and  were  taken  at  the 
time  and  place  specified  in  the  notice  hereto  attached;  [if  there 
was  an  adjournmmf  say :]  and  the  taking  of  said  depositions  was 

commenced  on  the  day  of. ,18...,  and  was  continued 

from  day  to  day,  as  provided  in  the  notice  hereto  attached,  until 
the day  of ,  18...,  when  the  taking  of  said  deposi- 
tions was  closed. 

I  This  form  of  certificate  was  held  sufficient  in  Jfameson  v.  Butler,  1  Neb.,  117. 
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Witness  my  hand  and  notarial  seal  this  davof  ., 

18... 

K  O.,  Notary  Public. 

If  there  is  an  adjournment  it  should  be  stated  in  the  deposition 
thus: 

Being  unable  to  complete  the  taking  of  the  depositions  in  this 
case  by  reason  of  [state  the  causel,  I  therefore  adjourn  the  further 
taking  thereof  until  to-morrow  at  ...  o'clock  a.m.,  at  this  place, 
at  which  time  and  place  I  will  proceed  with  the  taking  of  the 
same.  K  O. ,  Notary  J^ublic. 

On  the  next  day  he  will  make  an  entry  somewhat  in  this 
form : 

Pursuant  to  the  above  adjournment  I,  on  this day  of 

,  18...,  at  ...  o'clock  A.M.,  continued  the  taking  of  said 

deposition  as  follows :  I.  J.,  called  as  witness,  on  behalf  of  the 
plaintiff,  being  by  me  first  duly  sworn,  etc. 

When  the  place  of  taking  the  deposition  is  out  of  the  state  or 
more  than  fifty  miles  from  the  place  of  trial  of  the  action,  the 
adverse  party,  within  forty-eight  hours  after,  the  service  of  the 
notice,  may  serve  upon  the  party  taking  the  deposition,  his 
agent,  or  attorney  of  record,  written  cross  interrogatories  to  be 
propounded  to  any  witness,  and  such  last  named  party  shall 
cause  them  to  be  transmitted  to  the  ofiicer  before  whom  the 
deposition  is  taken,  who  shall  propound  them  to  the  witness, 
and  they  shall  be  answered,  subject  to  objections  as  in  -other 
cases.     Laws  of  1875,  page  37. 

No.  683. 

Cross  Interrogatories. 
[Title  of  Cause.] 

The  following  cross  interrogatories  are  to  be  propounded  to 
the  witness  B.  F.  by  the  officer  taking  his  deposition  in  this 
case : 

Cross  interrogatory.  1.  Are  you  directly  or  indirectly  inter- 
ested in  the  result  of  this  action  ? 

Answer 

2.     [^Proceed  as  above,  with  each  question  to  be  propounded.'] 
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No.  684. 

Indorseme.nt  of  Officer  Taking  Deposition. 

C.  D.j 

In  the  district  court  of county,  Nebraska. 

Depositions  in  said  action  sealed  up,  addressed,  and  transmit- 
ted by  me.  S".  0.,  Notary  Public. 

ToK.  L.,  Clerk  of  the  District  Court  of  \_Gage']  County,  [Beatrice'], 
Nebraska. 

Wo.  685. 

Exceptions  to  Depositions. 
[Title  of  Cause.] 

The  defendant  excepts  to  the  reading  of  the  deposition  of  E. 

F.  on  the  trial  of  this  action,  for  the  following  reasons : 

1.  Because  the  certificate  of  the  notary  is  defective  in  this : 
that  it  does  not  show  that  the  deposition  was  written  and  sub- 
scribed in  the  presence  of  the  officer  certifying  thereto. 

2.  That  it  does  not  appear  that  the  witness  G.  H.  was 
first  sworn  to  testify  the  truth,  the  whole  truth,  and  nothing  but 
the  truth. 

3^     [State  any  other  cause.'] 

C.  D., 
By  S.  H.,  his  Attorney. 

The  exceptions  must  be  filed  before  the  commencement  of  the 
trial. 

No.  686. 

Exceptions  Overruled^ 

This  cause  came  on  for  hearing  upon  the  exceptions  of  the 
defendant  to  the  deposition  of  E.  F.,  taken  in  this  action,  and 
was  submitted  to  the  cou;-t  thereon,  on  consideration  whereof 
the  court  finds*  they  are  not  well  taken,  and  the  same  are 
overruled'  [to  which  the  defendant  excepts], 

Uo.  687. 

Exceptions  Sustained. 

Follow  the  preceding  form  to  the  *,  then  say :  that  said  ex- 
ceptions are  properly  taken. 

'  Although  the  court  may  commit  an  error  in  refusing  to  suppress  a  deposition,  yet 
if  the  moving  party  fail  to  object  to  its  being  read  to  the  jury  at  the  trial  he  cannot 
complain  of  such  error  in  the  appellate  court.    Starring  v.  Mason,  i  Neb.,  367. 


EVIDENCE.  481 

It  is  therefore  ordered  that  said  exceptions  be  sustained,  arid 
said  deposition  stricken  from  the  tiles  [to  which  order  of  the  court 
the  plaintiff  excepfsl. 

COMMISSION    TO    TAKE   DEPOSITIONS. 

Any  court  of  record  of  this  state,  or  any  judge  thereof,  is  author- 
ized to  grant  a  commission  to  take  depositions  within  or  with- 
out the,  state.  There  is  no  provision  in  the  statute  for  giving 
the  adverse  party  notice  of' the  application,  but  the  court  or 
judge  has  a  right  to  require  such  notice  to  be  given,. and  should 
do  so  in  all  cases. 

No.  688. 

Notice  of  Application. 

You  are  hereby  notified  that  on  the  day  of ,  18..., 

at  ...  o'clock  ...  M.,  the  [plaintiff}  will  apply  to  the  district  court 

of county  [or  ,  judge  thereof},  at  the  court  room  in 

said  county,  to  grant  a  commission  in  this  action  directed  to 

for  the  examination  on  oath  of  E.  F.  as  a  witness  herein 

on  behalf  of  the  plaintiff.     • 

A.  B.,  plaintiff, 
By  S.  J.,  his  Attorney. 

No.  689. 

Motion  for  a  Commission  to  Take  Testimony. 

The  plaintiff  moves  the  court  \or ,  judge  of  said  court']  to 

grant  a  commission  to ,  in  the  county  of and  state 

of ,  for  the  examination  on  oath  of  E.  F.  as  a  witness  on 

behalf  of  the  plaintiff  in  this  action. 

A.  "B.,  plaintiff, 
By  S.  J.,  his  Attorney. 

BTo.  690. 
Order  for  Com,m,ission  to  Take  Depositions,. 

■  This  cause  came  on  for  hearing  upon  the  motion  of  the  [plain- 
tiff} for  the  granting  of  a  commission  to  take  the  deposition  of 
one  B.  F.,  and  it  appearing  that'  notice  of  such  application  had 

been  served  upon  the  defendant  on  the day  of ,  18..., 

it  is  therefore  ordered  that  a  commission  be  granted  to  issue  to 

,  of  the  county  of ,  and  state  of ,  authorizing 

31 
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and  requiring  him  to  examine,  upon  oath,  one  E.  F.  upon  the 
written  interrogatories  heretofore  filed,  and  retul-n  the  same  into 
this  court  without  delay. 

,    '  No.  691. 

Interrogatories. 
[Title  of  the  Cause.] 

Interrogatories  to  be  propounded, to  E.  F.,  in  pursuance  of  the 
commission  issued  herein : 

Int.  1.  State  your  name,  age,  occupation,  and  place  of  resi- 
dence. 

Int.  2.     State,  etc. 

Croas-interrogatories. 
Cross-int.  1. 

Cross-int.  2. 

ISo.  692. 

Commission  to  Take  Depositions. 

The  State  of  N"ebraska, County. 

To : 

Know  ye  that  the  district  court  of county,  ITebraska, 

does  hereb}'  authorize,  empower,  atfd  commission  yon  to  exam- 
ine, on  oath,  one  E.  F.  upon  the  interrogatories  hereto  attached, 
and  reduce  said  examination  to  writing,  and  cause  the  same  to 
be  subscribed  by  said  witness  in  your  presence,  and  to  certify, 
seal  up,  and  forward  the  same  to  the  clerk  of  this  court  without 
unnecessary  delay. 

In  witness  whereof  I  have  hereunto  set  my  hand  and  affixed 
the  seal  of  said  court  this day  of ,  18... 

[l.  S.J  K.  L.,  Clerk  of  the  District  Court. 

BTo.  693. 

Certificate  of  Depositions  Taken  on  Comm,ission. 

The  State  of ,' County.. 

I, ,  do  hereby  certify  that,  in  pursuance  of  the  commis-  ^ 

sion  hereto  annexed  and  to  me  directed,  I  caused  said  E.  F.  to 

come  before  me  on  the day  of ,18...,  at... ,  who 

was  then  and  there  by  me  duly  sworn  to  testify  the  truth,  the 
whole  truth,  and  nothing  but  the  truth  in  said  cause,  and  then 
examined  upon  the  interrogatorie's  attached  to  said  writ,  and 
said  examination  was  reduced  to  writing  by  me,  and  was  by 
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said  witness  subscribed  in  my  presence,  which,  examination  and 
all  of  the  same  is  now  herewith  returned. 

In  witness  whereof  I  have  hereunto  set  my  hand  and  official 
seal,  this day  of ,  18... 

[l.s.]  \_Signature  of  Commissioner.'] 

The  deposition  must  be  sealed  up,  indorsed,  and  directed  to 
the  clerk  of  the  court. 


CHAPTEE  XXXI. 


EXEMPTIONS   AND    HOMESTEADS. 

I 

No  property  hereinafter  mentioned  is  liable  to  attachment,  execution, 
or  sale  on  any  civil  process  issued  from  any  court  in  this  state 
against  any  person  being  a  resident  of  the  state  and  the  head  of 
a  family:' 

First.     The  family  bible. 

Second.  Family  pictures,  school  books,  and  library  for  the 
use  of  the  family. 

Third.  A  seat  or  pew  in  any  house  or  place  of  public  wor- 
ship. 

Fourth.     A  lot  in  any  burial  ground. 

Fifth.  All  necessary  wearing  apparel  for  the  debtor  and  his 
family;  all  beds,  bedsteads,  and  bedding  necessary  for  the  use 
of  such  family;  all  stoves  and  appendages  put  up  or  kept  for  the 
use  of  the  debtor  or  his  family,  not  to  exceed  four;  all  cooking 
utensils,  and  all  other  household  furniture  not  herein  enumer- 
ated, to  be  selected  by  the  debtor,  not  exceeding  in  value  one 
hundred  dollars. 

Sixth.  One  cow,  three  hogs,  and  all  pigs  under  six  months 
old ;  and  if  the  debtor  be  at  the  time  actually  engaged  in  the 
business  of  agriculture,  in  addition  to  the  above  one  yoke  of 
oxen,  or  a  pair  of  horses  in  lieu  thereof ;°  ten  sheep  and  the  wool 

,    'Code,  §530. 

'  See  Tlie  State  v.  CimningTuim,,  6  Neb.,  90. 
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therefrom,  either  in  the  raw  material  or  manufactured  into  yarn 
or  doth;  the  necessary  food  for  the  stock  mentioned  in  this  sec- 
tion for  the  period  of  three  months;  one  wagon,  cart,  or  dray; 
two  plows  and  one  drag;  the  necessary  gearing  for  the  team 
herein  exempted,  and  other  farming  implements,  not  exceeding 
fifty  dollars  in  value. 

Seventh.  The  provisions  for  the  debtor  and  his  family  necessary 
for  six  months'  support,  either  provided  or  growing,  or  both, 
and  fuel  necessary  for  six  months. 

Eighth.  The  tools  and  instruments  of  any  mechanic,  miner,  or 
other  person  used  and  kept  for  the  purpose  of  carrying  on  his 
trade  or  business.  The  library  and  implements  of  any  profes- 
sional man. 

All  of  which  articles  hereinbefore  intended  to  be  exempt  shall 
be  chosen  by  the  debtor,  his  agent,  clerk,  or  legal  represent- 
ative. 

In  addition  to  the  above,  all  heads  of  families  who  have  neither 
lands,  town  lots,  nor  houses  subject  to  exemption  as  a  home- 
stead under  the  laws  of  this  state,  shall  have  exempt  from  forced 
sale  on  execution  the  sum  of  $500  in  personal  property.' 

I  have  in  another  work  given  forms  of  procedure  for  claiming 
personal  property  exempt  from  execution,  and  will  not  repeat 
them  here. 

ISo  property  is  exempt  where  the  debt  was  incurred  for  clerks',  , 
laborers',  or  mechanics'  wages,  or  for  money  due  and  owing  by 
an  attorney  at  law  for  money  or  other  valuable  consideration  re- 
ceived by  the  attorney  from  any  person  or  persons; 

HOMESTEADS. 

A  homestead  not  exceeding  in  value  $2,000,  consisting  of  the 
dwelling-house  in  which  the  claimant  resides  and  its  appurtenan- 
ces, and  ^he  land  on  which  the  same  is  situated,  not  exceeding 
160  acres  of  land,  to  be  selected  by  the  owner  thereof,  and  not 
in  any  incorporated  city  or  village ;  or  instead  tkereof,  at  the  op- 
tion of  the  claimant,  a  quantity  of  contiguous  .land,  not  exc'eed- 

1  In  Aztell  V,  Warden,  7  Neb.,  183,  it  was  held  that  where  a  party  had  entered  a  home- 
Btead  under  the  laws  of  the  United  States,  and  was  in  possession  thereof  as  a  home- 
stead, he  was  not  entitled  to  $500  under  this  provision. 
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ing  two  lots,  within  any  incorporated  city  or  village,  shall  be  ex- 
empt from  judgment  liens  and  from  execution  or  forced  sale,' 
except  for  mechanics',  laborers',  or  vendors'  liens  upon  the  prem- 
ises, or  for  debts  secured  by  mortgage  upon  the  premises,  exe- 
cuted and  acknowledged  by  both  husband  and  wife,  or  an  un- 
married claimant. 

When  an  execution  for  the  enforcement  of  a  judgment  ob- 
tained in  a  case  within  the  above  exceptions  is  levied  upon  the 
lands  or  tenements  of  the  head  of  a  family,  such  head  of  a  fam- 
ily may  notify  the  officer  at  the  time  of  making  the  levy  of  what 
he  regards  as  his  homestead,  with  a  description  thereof,  within 
the  limits  above  prescribed,  and  the  remainder  alone  shall  be 
subject  to  such  levy,  except  as  hereafter  stated. 

The  judgment  creditor  may  thereupon  apply  to  the  district  court  in 
the  county  in  which  the  homestead  is  situated  for  the  appoint- 
ment of  persons  to  appraise  the  value  thereof. 

The  application  must  be  made  upon  a  verified  petition,  show- 
ing— 

First.  The  fact  that  an  execution  has  been  levied  upon  prop- 
erty which  has  been  claimed  as  a  homestead. 

Second.     The  name  of  the  claimant. 

Third.  That  the  value  of  the  homestead  exceeds  the  amount 
of  the  homestead  exemption. 

No.  694. 

Petition  of  Judgment  Creditor. 

1.  Your  petitioner  respectfully  represents  to  the  court  that 

at  the ,18...,  term  of  the  district  court  of county  he 

recovered  a  judgment  against  C.  D.  for  the  sum  of  $ ,  which 

is  still  wholly  unpaid. 

2.  An  execution  was  issued  out  of  said  court  upon  said  judg- 
ment, which  on  the day  of ,  18...,  was  levied  upon  the 

following  described  premises,  to-wit:  \_descrihe  premises],  which 
are  claimed  as  a  homestead  by  the  defendant  0.  D. 

3.  Said   premises  consist  of acres,  of   which acres 

are  in  cultivation  and  [_descrihe  the  condition  of  the  premises  and  the 

'■  Laws  of  1879,  57-8. 
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buildings  thereon],  and  tliat  the  value  thereof-  exceeds  the  sum  of 
$2,000. 

Your  petitioner  therefore  prays  for  the  appointment  of  three 
disinterested  residents  of  said  county  to  appraise  the  value  of 
said  homestead. 

[  Verification.] 

The  petition  must  be  filed  with  the  clerk  of  the  district  court, 
and  a  copy  thereof,  with  a  notice  of  the  time  and  place  of  hear- 
ing, must  be  served  upon  the  claima,nt  at  least  ten  days  before 
the  hearing. 

Wo.  695. 

Notice. 

To  C.  D.: 

You  are  hereby  notified  that  a  hearing  will  be- had  before  the 

district  court  of county,  at  the  court-house  in  said  county, 

on  the day  of ,  18...,  at ...  o'clock  ...  M.,  upon  the  pe- 
tition, a  copy  of  which  is  hereto  attached,  asking  for  the  ap^ 

pointment  of  three  disinterested  residents  of. county  to 

appraise  the  valbe  of  the  premises  described  in  the  petition 
claimed  by  you  as  a  homestead.  A.  B., 

By  S.  J.,  his  Attorney. 

BTo.  696. 
Order  Appointing  Appraisers. 

This  cause  came  on  for  hearing  upon  the  petition  of  the  plain- 
tiff for  the  appointment  of  appraisers,  and  the  evidence,  and  was 
submitted  to  the  court,  and  upon  proof  being  made  of  the 'ser- 
vice of  said  petition  and  notice  as  required  by  law,  and  of  the 
facts  stated  in  said  petition,  it  is  hereby  ordered  that  E.  F.,  'Or. 

H.,  and  I.  J.,  three  disinterested  residents  of county,  be 

and  they  hereby  are   appointed  to   appraise  the  value  of  said 
homestead,  upon  taking  the  oath  required  by  law. 

No.  697. 

Oath  of  Appraiser's. 

We,  B.  F.,  G.  H.,  and  I.  J.,  three  disinterested  residents  of 
county,  do  solemnly  swear  that  we  will  impartially  ap- 
praise the  value  of  the  following  described  lands,  with  the  ap- 
purtenances thereon,  to-wit:  \_describe  lands],  claimed  by  C.  D. 
as  a  homestead. 
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No.  698. 

Report  of  Appraisers. 

The  undersigned,  appraisers  duly  appointed  to  appraise  the 
[describe  the  premises],  claimed  as  a  homestead  by  0.  D.,  having 

taken  the  oath  required  by  law,  did,  on  the day  of , 

18...,  upon  actual  view  of  the  premises,  appraise  the  value  of  the 
same  at  the  sum  of  $2,500,  and  we  find  that  said  premises  can 
be  divided  without  material  injury.  E.  F. 

G.  H. 

I.J. 

Uo.  69,9. 

Order  to  Appraisers  to  Set-off  Homestead. 

It  appearing  from  the  report  of  the  appraisers  in  this  case  that 
the  premises  claimed  as  a  homestead  by  C.  D.  are  of  the  value 
of  $2,500,  and  can  be  divided  without  material  injury,  it  is 
therefore  ordered  that  said  appraisers  set-off  to  said  C.  D.,  as  a 
homestead,  so  much  of  said  land,  including  the  residence,  not 
exceeding  one  hundred  and  sixty  acres,  as  will  amount  in  value 
to  $2,000,  and  that  the  execution  may  be  enforced  against  the 
remainder  of  said  land. 

The  report  of  the  appraisers  setting  off  the  homestead  should 
establish  the  boundaries  by  metes  and  bounds.  See  Report  of 
Referees  in  Partition. 

The  phrase  "head  of  a  family,"  as  used  in  this  chapter,  in- 
cludes within  its  meaning — 

1.  The  husband,  when  the  claimant  is  a  married  person. 

2.  Every  person  who  has  residing  on  the  premises  with  him 
or  her,  and  under  his  care  and  maintenance  either — 

1.  His  or  her  minor  child,  or  the  minor  child  of  his  or  her 
deceased  wife  or  husband. 

2.  A  minor  brother  or  sister,  or  the  minor  child  of  a  deceased 
brother  or  sister. 

3.  A  father,  mother,  grandfather,  or  grandmother. 

4.  The  father  or  mother,  grandfather,  or  grandmother  of  a 
deceased  husband  or  wife. 

5.  An  Unmarried  sister,  or  any  other  relatives  mentioned  in 
this  section  who  have  obtained  the  age  of  majority  and  are  un- 
able to  take  care  of  or  support  themselves.' 

'  Laws  of  1879,  pp.  60, 61. 
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An  equitable  owner  of  real  estate  may  occupy  and  hold  the  same 
as  his  homestead,  subject  to  all  the  rights,  privileges,  immuni- 
ties, and  disabilities  given  and  imposed  -by  the  homestead  ex- 
emption laws.  Moore  v.  Reaves,  15  Kan.,  150.  Tarrant  v.  Swain, 
Id.,  146. 

A  mere  temporary  absence  from  the  homestead  for  several  months, 
during  which  time  it'  was  in  possession  of  a  tenant,  w'ill  not 
work  an  abandonment  of  the  homestead.  ■  But  the  rule  is  differ- 
ent if  there  is  a  clear  and  actual  abandonment  of  the  premises. 

As  a  general  rule  a  homestead  becomes  such  when  it  is  used 
and  occupied  as  a  home,  and  not  before,  and  mere  intention  to 
use  the  premises  as  a  homestead  is  not  sufficient. 


CHAPTER  XXXII. 


STAY  OP  EXECUTION. 

The  order  of  sale  on  all  decrees  for  the  sale  of  mortgaged  premises 
shall  be  stayed  for  the  period  of  nine  nionths  from  and  after  the 
reiidition  of  such  decree,  whenever  the  defendant  shall,  within 
twenty  days  after  the  rendition  of  such  decree,  file  with  the 
clerk  of  the  court  a  written  request  for  the  same ;  provided  that 
if  the  defendant  make  no  such  request  within  said  twenty  days 
the  order  of  sale  may  issue  immediately  after  the  expiration 
thereof. 

On  all  judgments  for  the  recovery  of  money  only,  except  those  ren- 
dered in  any  court  on  appeal  or  writ  of  error  thereto,'  or  against 
any  officer,  or  person,  or  corporation,  or  the  sureties  of  any  of 
them,  for  money  received  in  a  fiduciary  capacity,  or  for  the 
breach  of  any  official  duty,  there  may  be  a  stay  of  execution  if 
the  defendant  therein  shall,  within  twenty  days  from  the  rendi- 
tion of  judgment,  procure  two  or  more  sufficient  freehold  sure- 
ties to  enter  into  a  bond,  acknowledging  themselves  security  for 
the  defendant  for  the  payment  of  the  judgment,  interest,  and 
costs,  from  the  time  of  rendering  judgment  until  paid,  as  fol- 
lows : 
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^  First.     If  the  sum  for  which  judgment  was  rendered,  exclu- 
sive of  costs,  (ices  not  exceed  fifty  dollars,  three  months. 

Second.  If  the  sum  for  which  judgment  was  rendered,  exclu- 
sive of  costs,  exceeds  fifty  dollars,  and  does  not  exceed  one  hun- 
dred dollars,  six  months. 

Third.  If  the  sum  for  which  judgment  was  rendered,  exclu- 
sive of  costs,  exceeds  one  hundred  dollars,  nine  months. 

Officers  approving  stay  bonds  shall  require  the  affidavits  of  the 
signers  of  suchhonds  that  they  own  real  estate  not  exempt  from 
execution,  and  aside  from  incumbrance,  to  the  value  of  twice 
the  amount  of  the  judgment. 

No  proceedings  in  error  or  appeal  shall  be  allowed  after  such  stay 
has  been  taken,  nor  shall  a  stay  be  taken  on  a  judgment  entered 
as  herein  contemplated  against  one  who  is  a  surety  in  the  stay 
of  execution. 

The  sureties  for  the  stay  of  execution  may  be  taken  and 
approved  by  the  clerk,  and  the  bond  shall  be  recorded  in  a  book 
kept  for  that  purpose,  and  have  the  force  and  effect  of  a  judg- 
ment confessed  from  the  date  thereof  against  the  property  of  the 
sureties,  and  the  clerk  shall  enter  and  index  the  same  in  the 
proper  judgment  docket,  as  in  the  case  of  other  judgments. 

"When  the  surety  is  entered  after  execution  is  issued  the  clerk 
shall  immediately  notify  the  sheriff  of  the  stay,  and  he  shall 
forthwith  return  the  execution  with  his  doings  thereon. 

All  property  levied  on  before  stay  of  execution,  and  all  writ- 
ten undertakings  for  the  delivery  of  personal  property  to  the 
sheriff,  shall  be  relinquished  by  the  officer  upon  stay  of  execu- 
tion being  entered. 

At  the  expiration  of  the  stay  the  clerk  shall  issue  a  joint  exe- 
cution against  the  property  of  all  the  judgment  debtors  and 
sureties,  describing  them  as  debtors  or  sureties  therein. 

When  a  stay  of  execution  has  been  taken  such  confessed  judg- 
ment shall  not  release  any  judgment  lien  by  virtue  of  the  origi- 
nal judgment  for  the  amount  then  due. 

The  officer  holding  the  execution  shall  return  thereon  what 
amount  was  made  from  the  principal  debtor,  and  how  much 
from  the  sureties.' 

>  Laws  of  1875,  49-51. 
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Wo.  700. 

Request  for  Stay  of  Order  of  Sale  in  Case  of  Foreclosure'  of  Mortgage. 

[Title  of  Cause.] 

The  defendant  0.  D.  requests  a  sta,y  of  the  order  of  sale  in 
this  case  for  nine  months  from  the  date  of  the  rendition  of  the 
decree.  '      C.  D. 

The  request  must  be  filed  with  the  clerk  of  the  court  within 
,  twenty  days  from  the  time  the  decree  is  rendered. 

No.  701. 

Bond  for  Stay  of  Execution. 
[Title  of  Cause.] 

Whereas,  on  the  day  of ,  18...,  A.  B.  recovered  a 

judgment  against  C.  D.  in  the  district  court  of county 

for  the  sum  of  $ '.,  and  $ costs  of  suit; 

Now  therefore,  in  consideration  of  stay  of  execution  for  nine 
months  from  the  time  of  the  rendition  of  said'judgment  we . 
hereby  acknowledge  ourselves  security  for  said  defendant  for  the 
payment  of  said  judgment,  interest,  and  costs,  from  the  time  of 
rendering  the  same  until  paid.' 

E.  F. 
G.  H, 

I  hereby  approve  the  foregoing  bond  and  the  sureties  thereon 

this  day  of ,18... 

K.  L.,  Clerk  of  the  District  Court. 

Wo.  702. 

Affidavit  of  Surety. 
[Venue.] 

B.  F.,  being  first  duly  sworn,  deposes  and  says  that  he  is  a  , 

resident  of ,  and  owns  real  estate  in county,  in  this 

state,  not  exempt  from  execution,  and  aside  from  incuiiEibrances,  • 

to  the  value  of  $ 

E.  F. 

Subscribed,  etc. 

.  .       J  , 

1  The  above  condition  is.  in  substance  in  the  language  of  the  statute,  and  it  seems, 
to  be  sufllcient.  The  statute  provides  for  a  fttrnd,  but  makes  no  provision  as  to  the 
amount  of  the  penalty.  The  act  seems  to  be  copied  substantially  from  the  laws  of 
Iowa,  and  Judge  Miller,  in  his  work  on  pleading  and  practice,  for  a  form  of  a  bond 
in  a  similar  case  gives  the  form  of  an  undertaking.  See  Miller's  Pleading  and  Prac- 
tice (Revised  ed.),  478. 
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Each  surety  must  make  a  separate  affidavit. 
The  statute  does  seem  to  require  the  principal  to  sign  the  ob- 
ligation. 


CHAPTER  XXXIII. 


EXECUTIONS. 

Execution  in  practice  is  putting  the  sentence  of  the  law  in 
force.  The  carrying  into  eiFect  the  final  judgment  or  decree  of 
a  court.     3  Blaekstone  Com.,  412.     1  Bouv.  Law  Diet.,  554. 

Executions  shall  be  deemed  process  of  the  court,  and  shall  be 
issued  by  the  clerk  and  directed  to  the  sheriff  of  the  county. 
They  may  be  directed  to  different  counties  at  the  same  time. 
Code,  §  474. 

Section  475.     Executions  are  of  three  kinds : 

First.     Against  the  property  of  the  judgment  debtor. 

Second.     Against  his  person. 

Third.  For  the  delivery  of  the  possession  of  real  property, 
with  damages  for  withholding  the  same. 

Section  476.  Lands,  tenements,  goods,  and  chattels  not  ex- 
empt by  law  shall  be  subject  to  the  payment  of  debts,  and  shall 
be  liable  to  be  taken  on  execution  and  sold,  as  hereinafter  pro- 
vided. 

Section  477.  The  lands  and  tenements  of  the  debtor  within 
the  county  where  the  judgment  is  entered  shall  be  bound  for  the 
satisfaction  thereof  from  the  first  day  of  the  term  at  which  the 
judgment  is  rendered;  but  judgments  by  confession  and  judg- 
ments rendered  at  the  same  term  at  which  the  action  is  cominenced 
shall  bind  such  lands  only  from  the  day  on  which  such  judg- 
ments are  rendered. 

All  other  lands,  as  well  as  goods  and  chattels  of  the  debtor, 
shall  be  bound  from  the  time  they  are  seized  in  execution. 

Section  483.  The  writ  of  execution  against  the  property  of 
the  judgment  debtor,  issuing  from  any  court  of  record  of  this 
state,  shall  command  the  officer  to  whom  it  is  directed  that  of 
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the  goods  and  chattels  of  the  debtor  he  cause  to  be  made  the 
money  specified  in  the  v/rit,  and  for  want  of  goods  and  chattels 
he  cause  the  same  to  be  made  of  the  lands  and  tenements  of  the 
debtor;  and  the  exact  amount  of  the  debt,  damages,  and  costs 
for  which  judgment  is  entered  shall  he  endorsed  on  the  execution. 

Section  485.  The  officer  to  whom  a  writ  of  execution  is  de- 
livered shall  proceed  immediately  to  levy  the  same  upon  the 
goods  and  chattels  of  the  debtor;  but  if  no  goods  and  chattels 
can  be  found  the  officer  shall  indorse  on  the  writ  of  execution 
"  N"o  goods,"  and  forthwith  levy  the  writ  of  execution  upon  the 
lands  and  tenements  of  the  debtor  which  may  be  liable  to  sat- 
isfy the  j  udgment. 

What  may  be  levied  wpon  and  sold.  Growing  crops  raised  an- 
nually by  cultivation,  like  a  crop  of  corn  or  wheat,  is  a  chattel, 
and  may  be  levied  upon  aiid  sold  under  an  execution. 

5%e  interest  of  a  tenant  in  rented  lands  or  buildings  may  be  lev- 
ied upon  and  sold  unless  such  premises  are  exempt  under  the 
homestead  law. 

Not  subject  to  levy  and  sale,  what.  Growing  trees  and  the  spon- 
taneous productions  of  the  soil  constitute  a  part  of  the  realty, 
and  are  not  subject  to  levy  and  sale  separate  from  the  land. 
>  A  mere  equitable  interest  in  goods,  such  as  the  contingent  in- 
terest of  an  assignor  in  goods  after  an  assignment  to  an  assignee 
for  the  benefit  of  creditors,  cannot  be  levied  upon  and  sold  on 
execution. 

The  goods  of  a  deceased  person  cannot  be  levied  upon  and 
sold  for  the  debt  of  the  executor  or  administrator. 

Goods  held  by  a  party  by  virtue  of  a  mere  lieU,  such  as  a  com- 
mon Carrier  or  pawnee,  cannot  be  levied  upon  and  sold  by  virtue 
of  an  execution  against  such  carrier  or  pawnee. 

And  where  goods  al-e  held  subject  to  a  lien  upon  them,  as  for 
work  done  on  them,  they  cannot  be  levied  upon  and  sold  on  an 
execution  agaiiast  the  owner  of  the  same  without  paying  the 
amount  of  the  lien. 

As  a  general  rule  property  in  the  custody  of  the  law  is  not 
subject  to  levy  and  sale.  But  money  belonging  to  the  judgment 
debtor,  that  can  be  taken  on  an  execution  without  force  or  vio- 
lence, may  be  levied  upon  and  at  once  credited  on  the  execution. 
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A  railroad  car  or  stage  coach  may  be  levied  upon  and  sold. 

What  constitutes  a  levy.  To  constitute  a  valid  levy  the  officer 
should  take  possession  of  the  goods.  If  the  property  levied 
upon  is  of  such  a  character  that  actual  possession  of  it  cannot 
be  had,  as  growing  crops  and  the  like,  the  officer  should  go 
upon  the  land  and  assert  his  right  to  the  property  by  virtue  of 
the  execution.  The  property  must  be  in  actual  view  and  sub- 
ject to  his  control  at  the  time  the  levy  is  made. 

When  the  sole  plaintiff  or  defendant  to  an  action  dies  after  judg- 
ment has  been  recovered  no  execution  can  be  issued  thereon  un- 
til the  action  is  revived.  \ 

But  when  an  execution  has  been  issued  and  a  levy  actually 
made  before  the  decease  of  either  party,  the  property  levied 
upon  may  be  sold  in  the  same  manner  as  though  the  parties 
were  alive.  And  where  there  are  several  plaintiffs  in  a  judgment, 
and  one  of  them  dies  before  an  execution  has  been  issued,  an 
execution  may  still  issue  in  the  name  of  all  the  plaintiffs. 

The  officer  must  use  his  judgment  as  to  the  probable  value  of 
the  goods  levied  upon,  and  should  levy  upon  a  sufficient  amount 
to  satisfy  the  execution  and  costs. 

If,  however,  there  is  a  gross  abuse  of  discretion,  showing  that 
he  intended  to  oppress  the  debtor,  he  will  be  liable  to  him  in 
damages. 

Thfe  sheriff  may  leave  the  goods  levied  upon  in  the  possession 
of  the  judgment  debtor  a  reasonable  time  without  impairing  the 
levy,  but  by  doing  so  he  makes  himself  responsible  to  the  judg- 
ment creditor  for  their  safe  keeping. 

The  mode  of  procedure  in  case  of  the  trial  of  the  right  of 
property,  where  the  goods  are  claimed  by  a  third  party,  does  not 
properly  belong  to  a  work  of  this  kind.  The  remedy,  if  such  it 
may  be  called,  is  a  very  unsatisfactory  one,  and  should  not  be 
resorted  to  except  in  an  emergency. 

BTo.  703. 

Form  of  Execution  for  Money. 

The  State  oe  JSTebraska,  County. 

To  the  sheriff  of  said  county: 
Whereas,  on  the day  of ,  18...,  A.  B.  recovered  a 
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judgment  against  C.  D.  in  the  district  court  of county, 

for  the  sum  of  $ ,  and  also  the  further  sum  of  $ costs 

of  suit,  which  said  sums  of  money  are  still  due  and  unpaid; 

You  are  therefore  commanded  that  of  the  goods  and  chattels 
of  said  C.  D.  in  your  county  you  cause  to  be  made  said  sum  of 

I [aggregate]  and  accruing  costs;  and  for  want  of  goods  and 

chattels  you  cause  the  same  to  be  made  of  the  lands  and  tene- 
ments of  said  C.  D.  in  your  county,  and  have  said  moneys  in 
said  court  in  sixty  days  from  the  date  hereof,  to  i-ender  the  same 
unto  the  said  A.  B.  You  will  make  due  return  of  this  writ,  with 
your  doings  thereon,  on  or  before  the day  of ,  18..,. 

"Witness  my  hand  and  the  seal  of  said  court,  this day  of 

,18... 

[l.s.]  K.  L.,  Clerk  of  the  District  Court. 

The  exact  amount  of  the  debt,  damages,  and  costs  for  which 
judgment  is  entered  must  be  indorsed  on  the  writ. 

BTo.  704. 

Indorsement  on  Execution. 

Amount  of  judgment .., $ 

Judgment  creditor's  costs $ 

Judgment  debtor's  costs I 

Interest f 

Accruing  costs  [items] 


K.  L.,  Clerk. 

Wo.  705. 

Against  Principal  and  Surety. 

The  State  oe  N"ebraska, ....County. 

To  the  sheriff  of  said  county: 

Whereas,  on  the day  of !,  18...,  A.  B.  recovered  a 

judgment  against  C.  D.  as  principal,  and  E.  F.  as  surety,  in  the 

district  court  of county,  for  the  sura  of  $ ,  and  also 

the   further   sum  of  | costs  of   suit,  which   said   sums  of 

money  are  still  due  and  unpaid; 

You  are  therefore  commanded  that  of  the  gpods  and  chattels 
of  said  G.  D.  in  your  county  you  cause  to  be  made  said  sum  of 

$ and  accruing  costs;  and  for  want  of  goods  and  chattels  of 

said  C.  D.  you  cause  the  sanle  to  be.  made  of  his  lands  and  ten- 
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ements  in  your  county;  and  for  want  of  goods  and  chattels, 
lands  and  tenements  of  said  C.  D.,  you  cause  tlie  same  to  be 
made  of  the  goods  and  chattels,  and,  for  want  thereof.  Of  the 
lands  and  tenements  of  said  E.  F.  in  your  county,  and  have  said 
moneys  in  said  court  in  sixty  days  from  the  date  hereof,  to  ren- 
der the  same  unto  the  said  A.  B.  You  will  make  due  return  of 
this  writ,  with  your  doings  thereon,  on  or  before  the day  of 

,18... 

"Witness  my  hand  and  the  seal  of  said  court,  this day  of 

,18... 

[l.s.]  K.  L.,  Clerk  of  the  District  Court. 

No.  706. 

Notice  of  Sale  of  Goods. 

iNotice  is  hereby  given  that  by  virtue  of  an  execution  issued 

by  the  district  court  of county,  in  favor  of  A.  B.  and 

against  C.  D.,  and  to  me  directed,  I  will,  at ...  o'clock  ...  m.,  on 

the day  of ,  18...,  at  the  house  of ,  in 

precinct,  in  said  county,  offer  for  sale  at  public  auction  the  fol- 
lowing goods  and  chattels,  to- wit:  ^copy  inventory  of  property'], 
taken  as  the  property  of  C.  D.  on  said  execution. 

G.  H.,  Sheriff. 

Dated  this day, of ,  18... 

No.  707. 

Return  on  Execution.     No  Goods. 

January  1,  18...,  10  o'clock  a.m.  Received  this  writ.  After 
diligent  search  I  am  unable  to  find  any  goods  or  chattels,  lands 
or  tenements  of  said  C.  D.  in  my  county. 

Wo.  708. 

Letiy  and  Sale  of  Personal  Goods  and  Chattels. 

January  1,  18...,  at  10  o'clock  a.m.,  received  this  writ,  and  on 
the  same  day  I  levied  the  same  upon  the  following  goods  and 
chattels  of  said  C.  D.,  to-wit:  [describe  the  property};  and  aftpr- 

wards,  onthe day  of ,18...,  at  the  residence  of.. , 

in precinct,  in  said  county,  having  first  given  notice  of  the 

time  and  place  of  said  sale  for  more  than  ten  days  prior  thereto, 
by  advertisement  published  in  the  weekly  Gazette,  a  newspaper 
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printed  in "county,  I  offered  said  goods  and  chattels  for 

sale  at  public  vendue,  and  sold  the  same,*  as  follows : 

To  S.  H.,  200  bushels  of  corn $40  00 

To  I.  K,  400  bushels  of  wheat 300  00 

Proceeds  of  sale ;$340  00 

Costs  [give  itevisl. 

'  Q.  H.,  Sheriff. 

No.  709. 

Return  on  Sale  of  Real  Esinte. 

January  1, 18...,  10  a.m.  Received  this  writ,  and,  after  diligent 
search,  being  unable  to  find  any  goods  and  chattels  of  said  C.  D. 
in  my  county,  I  endorsed  on  said  writ  "]S"o  goods,"  and  forthwith 
levied  said  execution  on  the  following  described  real  estate  of  said 
C.  D.,  to- wit:  [describe  i(\;  and  thereupon  I  called  an  inqfuest 

of  two  disinterested  freeholders,  residents  of county,  and 

administered  to  them  an  oath  impartially  to  appraise  the  in- 
terest of  said  C.  D.  in  said  re^l  estate  at  its  real  value  in  money; 

and  thereupon,  on  the day  of ,  18...,  I,'  together  with 

said  freeholders,  appraised  the  interest  of  said  C.  D.  in  ^aid  real 

estate  at  the  sum  of  $ ,  and  reduced  said  appraisement  to 

writing,  which  was  duly  signed,  and  a  copy  thereof,  together 
with  my  application  to  the  county  clerk,  the  clerk  of  the  district 

court,  and  county  treasurer  of comity,  for  the  purpose  of 

ascertaining  the  amount  of  the  liens  and  incumbrances  upon 
said  real  estate,  and  their  official  certificates  in  reply  thereto, 
were  forthwith  deposited  in  the  office  of  the  clerk  of  the  district 

court  of county ;  and  thereupon,  commericing  on  the 

day  of ,  18...,  I  caused  a  notice  to  be  published  five  con- 
secutive weeks  in  the  weekly    Gazette,  a  newspaper  printed  in 

said  county,  that  on  the day  of ,  18...,  at  ...o'clock 

...  M.,  at  the  door  of  the  court-house,  in county  [the  place 

where  the  last  term  of  the  district  court  was  held'],  I  would,  offer  said 
lands  for  sale;  and  at  the  time  and  place  stated  in  said  notice, 
and  after  said  notice  had  been  published  more  than  thirty  days, 
I  offered  said  premises  for  sale  at  public  auction,  in  tracts  of 
acres  each,  and  sold  the  same  as  follows; 
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To  L.  M.,  Ideserijytioji]  for  the  sum  of   | 

To  E".  0.,ldescripUon]  for  the  sum  of | 

each  of  said  persons  being  the  highest' bidder  for  the  aforesaid 

descriptions  of  said  real  estate,  and  the  sums  bid  and  paid  being 

more  than  two-thirds  of  the  appraised  value  of  the  same. 

G.  II. ,  Sheriff. 
Dated  this day  of ,  18... 

No.  710. 

Application  of  Sheriff  to  County  Clerk,  the  Clerk  of  the  District  Court,  or  County 
Treasurer  for  Statement  of  Liens. ^ 

Tou  are  hereby  required  to  certify,  under  your  hand  and  offi- 
cial seal,  the  amount  and  character  of  all  liens  existing  against 
the  following  described  lands  and  tenements,  to-wit:  [de^ribe'], 

on  the day  of ,  18...,  as  they  appear  of  record  in  your 

office.  G.  H.,  Sheriff. 

Dated  this day  of ,  18... 

No.  711. 

Certificate  of  County  Clerk,  Etc.'' 

The  following  liens  appear  of  record  in  this  office  against  the 
{describe  the  property,  as  in  applicatiori],  to-wit : 

\_Set  out  each  lien  or  incumbrance  by  itself,  statiivj  the  principal  and 
interest  separately,  etc.] 
The  State  oe  ISTebraska,  County. 

I,  A.  B.,  county  clerk  of county,  hereby  certify  that  I 

have  correctly  stated  above  the  amount  and  character  of  all  liens 
existing  against  the  above  described  lands  and  tenements,  and 
also  all  incumbrances  thereon  which  appear  of  record  in  my 
office,  on  the day  of ,  18... 

In  witness  whereof  I  have  hereunto  set  my  hand  and  affixed 
my  official  seal  this  day  of ,  18... 

[l.  s.]  a.  B.,  County  Clerk. 

BTo.  712. 

Appraisement.' 

We,  "El.  F.  and  L.  M.,  two  disinterested  freeholders  and  resi- 
dents of county,  were  by  the  sheriff  of  said  county  called 

on  an  inquest  to  appraise  the  interest  of  C.  D.  in  the  following 

'  Laws  of  1875,  page  61.  '  See  Sessions  v.  Irvin,  8  Neb.,  5. 

32 
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lands  and  tenements,  to-wit:  [^describe  premises'],  levied  upon  hy 
said  sherifl"  as  the  property  of  C.  D.  on  an  execution  in  favor  of 
A.  B.  and  against  C.  D.,  and  having  taken  the  oath  required  by 
law,  do  vpith  said  sheriff"  appraise  the  same  as  follows : 

Gross  value  of  said  lands  and  tenements $ 

Taxes  as  per  county  treasurer's  certificate... t f 

Mechanics'  lien  as  per  county  clerk's  certificate $ 

Judgments  as  per  clerk  of  district  court's  certificate $ 

Total  liens  and  incumbrances $ 

which,  deducted  from  the  gross  value  of  said  real  estate,  leaves 

I ,  which  we  appraise  as  the  real  value  in  money  of  the  in- 

terest^of  said  C.  D.  in  said  lands  and  tenements. 

Dated  this day  of ,18...  E.  F. 

L.  M. 

G.  H.,  Sheriff.  ■ 

Wo.  713. 

Order  of  Sale. 

The  State  of  E'ebraska,  , County. 

To  the  sherifi^  of  said  county : 

Whereas,'  in  an  action  then  pending  in  the  district  court  of 

county,  wherein  A.  B.  was  plaintiff  and  C.  D.  defendant, 

for  the  foreclosure  of  a  mortgage  upon  the  real  estate  hereinaf- 
ter described,  the  plaintiff,  on  the  day  of ,  18...,  ob- 
tained a  decree  for  the  sum  of  | ,  and  $ costs  of  suit, 

and  that  said  mortgaged  premises  to  be  sold  to  satisfy  the  same, 
which  decree  is  still  in  full  force  and  unsatisfied. 

You  are  therefore  commanded  to  cause  the  following  lands 
and  tenements,  to-wit :  [_describe  as  in  decree'],  to  be  appraised,  ad- 
vertised, and  sold  as  upon  execution  to  satisfy  said  sum  of  | , 

and  I costs,  the  amount  due  on  said  decree,  and  also  accru- 
ing costs,  and  have  said  moneys  in  said  court  in  sixty  days  from 
the  date  hereof,  with  a  return  of  your  doings  hereon.' 

In  witness  whereof  I  have  hereunto  set  my  hand  and  affixed 
the  seal  of  said' court  this  day  of ,  18... 

[l.s.J  K.  L.,  GlerU  of  the  District  Court. 

■  The  decree  of  the  court  operates  directly  upon  the  mortgaged  property;  no  writ 
or  other  process  of  the  Courtis  resorted  to  to  bring  it  within  its  jurisdiction.  Hector  v. 
Jiutton,  3  Neb.,  177. 
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Whei^e  there  are  several  sums  found  due  to  different  persons  the 
order  should  state  the  amount  due  to  each,  and  the  priorities,  as 
in  the  decree.  The  sale  should  be  for  the  entire  amount  due,  so 
that  the  purchaser  may  take  a  perfect  title  by  the  sale.  See 
Tootle  V.  White,  4  E"eb.,  401. 

The  return  will  be  the  same  in  substance  as  on  a  sale  of  real 
estate  upon  execution,  omitting  the  portion  in  regard  to  a  levy. 

H"o.  714. 
Motion  to  Set  Aside  a  Sale  of  Real  Estate. 

The  defendant  C.  D.  moves  the  court  to  set  aside  the  sale  in 
this  cause'  for  the  following  reasons : 

1.  Because  it  does  not  appear  that  the  persons  called  by  the 

sheriff  to  appraise  said    real   estate  were   residents  of 

county.' 

2.  Said  premises  consisted  of  two  city  lots,  but  were  ap- 
praised and  sold  together  as  one  piece  of  property.'' 

3.  The  first  publication  of  the  notice  of  said  sale  was  made 

on  the day  of ,18...,  being  less  than  thirty  days  prior 

to  the  day  of  sale. 

4.  Said  premises  were  sold  to  one  L.  K.  for  the  sum  of  $ .', 

but  who  refused  to  pay  the  amount  of  said  bid  until  confirma- 
tion of  the  sale,  and  thereupon  the  sherifi",  after  said  sale  had 
closed,  and  after  the  bidders  had  departed,  again  ofi'ered  said 
premises  for  sale,  and  sold  the  same  to  the  plaintiff  in  the  exe- 
cution for  the  sum  of  $ ' 

S.  H.,  Attorney  for  the  Defendant. 

If  the  grounds  assigned  in  the  motion  'do  not  appear  in  the 
record  the  moving  party  must  prove  the  same  by  affidavits  or 
other  evidence,  and  the  adverse  party  will  be  permitted  to  in- 
troduce affidavits  or  other  evidence  to  sustain  the  sale. 

The  court  should  see  to  it  that  the  sale  has  been  fairly  conducted  in 
all  respects.  As  was  said  in  P.aulett  v.  JPeabody,  3  ]Sre,b.,  197  :  "  A 
very  large  discretion  is  necessarily  given  to  the  district  court  in 
the  supervision  of  sales  of  real  property  under  its  judgments 

1  See  Laughlin  v.  Schuyler,  1  Neb.,  409. 
=  Id.  But  see  Baton  v.  Ryan,  5  Id.,  47, 
s  Jones  V.  Null,  9  ^eb.,  254. 
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and  decrees.  The  statute,  it  is  true,  points  out  very  clearly  cer- 
tain steps  whicli  must  be  taken  by  the  officer  charged  with  the 
duty  of  making  the  sale,  not  one  of  which  can  be  omitted,  and 
in  respect  to  which  the  court  has  no  discretion.  But  this  enu- 
meration of  duties  on  the  part  of  the  sheriff  is  not  to  be  consid- 
ered a  limitation  or  restriction  upon  the  authority  of  the  court 
to  see  to  it  that  in  all  other  respects  the  proceedings  are  properly 
conducted  and  the  sale  fairly  made,  so  that  neither  the  parties  to 
the  suit  nor  the  purchaser  at  the  sale  shall  be  defrauded.  In 
this  the  court  must  exercise  a  wise  discretion. 

-No.  715. 

Order  Setting  Aside  Sale. 

This  cause  came  on  for  hearing  on  the  motion  of  the  defend- 
ant to  set  aside  the  sale  made  in  this  cause  on  the  day  of 

,  18...,  and  was  submitted  to  the  court,  on  consideration 

whereof  said  motion  is  sustained,  and  said  sale  is  hereby  set 
aside  and  vacated  at  the  costs  of ■, 

BTo.  716. 

J  Order  Overruling  Motion. 

This  cause  came  on  for  hearing  on  the  motion  of  the  defend- 
ant to  set  aside  the  sale  made  in  this  cause  on  the  day  of 

,  18...,  and  was  submitted  to  the  court,  on  consideration 

whereof  said  motion  is  overruled  at  defendant's  costs. 

Uo.  717. 
Confirmation  and  Order  for  Deed. 

This  cause  came  on  for  hearing  upon  the  return  of  the  sheriff 
to  the  execution  \or  order-of  sale^']  issued  herein,  together  with 
his  report  of  the  proceedings  and  sale  of  said  lands  and  tene- 
ments under  said  execution,  and  the  court,  after  having  care- 
fully examined  said  proceedings,  and  being  satisfied  that  said 
sale  has  in  all  respects  been  made  in  conformity  with  law,  and 
of  the  legality  of  said  sale,  it  is  hereby  ordered  that  said  sale  and 
proceedings   be  and  the  same   hereby  are  confirmed,  and  the 

1  Section  453  of  the  code  provides  that  sales  of  speciflc  real  property  shall  conform 
in  all  respects  to  the  laws  regulating  sales  of  land  upon  execution. 
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sheriff  of  said  county  is  hereby  ordered  to  make  to  the  

purchaser  a  deed  in  fee  simple  for  the  lands  and  tenements  so 
sold.' 

BTo.  718. 
Order  for  Succeeding  Sheriff  to  Make  Deed. 

It  satisfactorily  appearing  to  the  court  that  the  term  of  office 
of )  the  then  sheriff  of county,  has  expired  with- 
out having  executed  a  deed  to  the  purchaser  of  the  lands  and 
tenements  herein  sold, 

It  is  therefore  ordered  that ,  the  present  sheriff,  execute 

to  said  purchaser  a  deed  in  fee  simple  for  said  premises. 

Ho.  719. 

Sheriff')!  Deed. 

Know  all  men  by  these  presents  that,  whereas,  at  a  term  of  the 

district  court  of county,  held  on  the .day  of... , 

18...,  A.  B.  recovered  a  judgment  against  C.  D.  for  the  sum  of 

$ ,  and  $ costs  of  suit,  and  afterwards,  on  the  day 

of ,  18...,  caused  an  execution  to  issue  out  of  said  court 

on  said  judgment  for  the  amount  of  said  judgment,  interest,  and 
costs,  which,  for  want  of  goods  and  chattels  belonging  to  said 

C.  D.  whereon  to  levy,  was,  on  the day  of ,  18 . . . ,  duly 

levied  by  the  sheriff  of  said  county  upon  the  lands  and  tenements 
hereinafter  described  as  the  property  of  said  C.  D. ;  that  after 
the  due  appraisement  of  said  property,  and  after  having  given 
notice  of  the  time  and  place  of  said  sale  by  advertisement,  as 
required  by  law,  for  more  than  thirty  days  prior  thereto,  said 
sheriff,  at  the  time  and  place  mentioned  in  said  advertisement,  of- 
fered said  lands  and  tenements  for  sale  at  public  auction,  and  sold 

the  same  to  for  the  sum  of  $ ,  he  being  the  highest 

bidder  therefor.     Said  sale  was  thereupon  reported  to  said  court, 

and  on  the  day  of ,  18...,  was  by  said  court  carefully 

examined  and  duly  confirmed,  and  the  sheriff  of  said  county 

was  thereupon  ordered  to  make  to  said  ,  the  purchaser,  a 

deed  in  fee  simple  for  said  lands  and  tenements. 

!N^ow  therefore,  in  consideration  of  the  premises  and  of  the 

1  In  case  of  sale  under  a  decree  of  foreclosure,  if  the  decree  falls  to  find  the  priority 
of  liens  and  direct  the  mode  of  payment,  an  order  should  be  entered  on  confirmation 
declaring  the  priorities  and  directing  the  distribution  of  the  proceeds. 
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sum  of  $ ,  SO  bid  and  paid  as  aforesaid,  I,  ;  sheriff  of 

county,  do  hereby  grant  and  convey  unto  the  said , 

his  heirs  and  assigns  forever,  the  lands  and  tenements  so  as 
aforesaid  sold,  to- wit:  [describe  -premises],  to  have  and  to  hold 
said  real  estate,  with  all  the  appurtenances  thereto  belopging,  to 
the  said ,  his  heirs  and  assigns  forever. 

In  witness  whereof  I  have  hereunto  set  my  hand  this day 

of ,18... 

,  Sheriff  of Comity. 

In  presence  of 
C.  G. 

The  State  of  Nebra,ska,  County. 

On  this  day  of ,  18...,  before  the  undersigned,  a 

justice  of  the  peace  in  and  for  said  county,  personally  appeared 

,  sheriff  of county,  Nebraska,  to  me  personally 

known  to  be  the  identical  person  whose  name  is  subscribed  to 
the  foregoing  deed  as  grantor,  and  acknowledged  the  execution 
thereof  to  be  his  voluntary  act  and  deed  as  said  sheriff  for  the 
,  purposes  therein  expressed. 

Witness  my  hand  the  day  and  year  above  written. 

C.  G.,  Justice  of  the  Peace. 

BTo.  720. 

Vendi. 

The  State  oe  JSTebkaska,  County. 

To  the  sheriff  of  said  county: 

Whereas,  by  an  execution  issued  out  of  this  court  on  the 

day  of ,  18...,  on  a  judgment  rendered  therein  on  the 

day  pf ,  18...,  in  favor  of  A.  B.  and  against  C.  D.,  for  the 

sum  of  $ ,  you  were  commanded  that  of  the  goods  and  chat- 
tels of  saidC.  D.  you  cause  to  be  made  said  sum  of  money,  with 
interest  and  accruing  costs,  and  for  want  of  goods  &nd  chattels 
you  cause  the  same  to  be  made  of  his  lands  and  tenements,  and 
that  you  have  said  moneys  in  court  in  sixty  days  from  the  date  of 
said  writ,  with  a  return  of  your  doings  thereon ;  and  whereas 
you  have  made  return  that  by  virtue  of  said  execution  you  have 
taken  in  execution  \certain  goods'],  an  inventory  of  which  has 
been  returned,  which  remain  unsold  for  want  of  bidders; 
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You  are  therefore  commanded  to  cause  said  [goods  and  chattels] 
to  be  advertised  and  sold  according  to  law  to  satisfy  said  exe- 
cution, with  interest  and  costs,  and  have  said  money  in  court 
in  sixty  days  from  this  date.  [If  an  additional  levy  is  required 
add]  You  are  further  commanded,  if  the  property  remaining  in 
your  hands  is  in  your  opinion  insufficient  to  satisfy  said  judg- 
ment, to  levy  the  same  further  upon  the  goods  and  chattels, 
and  for  want  thereof  of  the  lands  and  tenements  of  said  C.  D.,. 
sufficient  to  satisfy  said  judgment  and  costs  [conclude  as  in  an  ex- 
ecution.] 

Witness  my  hand  and  the  seal  of  said  court  this day  of 

,18... 

[l.,s.]  K.  L.,  Clerk  of  the  District  Court. 

No.  721.  ( 

Amercement  of  Clerk  for  Neglect. 

This  cause  came  on  for  hearing  on  the  motion  of  the  [plaintiff] 
for  the  amercement  of  the  clerk  of  this  court,  and  was  submit- 
ted to  the  court  after  due  notice  to  said  clerk,  on  consideration 
whereof  the  court  finds  that  said  clerk  refused,  upon  demand  of 

the  plaintiff,  to  pay  to  him  the  sum  of  $ received  by  said 

clerk  in  his  official  capacity  for  the  i  use  of  said  plaintiff.     It  is 

therefore  ordered  that  said ,  clerk  as  aforesaid,  be  amerced 

for  said  refusal  in  the  sum  of  $ ,  the  amount  of  said  debt, 

damages,  and  costs,  and  ten  per  centum  thereon,  and  that  the 
plaintiff'  recover  the  same,  with  his  costs.' 

BTo.  722. 

Amercement  of  Sheriff. 

This  cause  came  on  for  hearing  on  the  motion  of  the  [plaintiff] 

for  the  amercement  of ,  sheriff  of county,  and  was 

submitted  to  the  court  after  due  notice  to  said  sheriff,  on  consid- 
eration whereof  the  court  finds  that  said  sheriff  has  neglected  to 
return  a  just  and  perfect  inventory  of  all  and  singular  the  goods 
and  chattels  by  him  taken  in  execution  in  this  action  on  a  judg- 
ment in  favor  of  A.  B.  and  against  C.  D.,  for  the.  sum  of  | , 

and  that  his  return  to  said   execution   shows  that  he  has  not 

'  The  proceeding  is  institutfd  by  a  motion  in  court  after  two  days'  notice.  See  Code, 
§  51.3,    Armstrong  v.  Granl,  7  Kans.,  285.    See  also  Smith  v.  Martin,  30  Id.,  575. 
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levied  and  made  tlie   amount  of  said  judgment,  damages,  and 
costs,  and  that  there  is  still  due  on  said  judgment  the  sum  of 

$ It  is  therefore  ordered,  etc. 

The  order  has  the  force  and  effect  of  a  judgment. 


CHAPTER  XXXIV. 
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Where  a  judgment  debtor  has  not  personal  or  real  property  sub- 
ject to  levy  on  execution  sufficient  to  satis'fy  the  judgment,  any 
interest  which  he  may  have  in  any  banking,  turnpike,  bridge,  or 
other  joint  stock  company,  or  any  interest  he  may  have  in  any 
money,  contracts,  claims,  or  choses  in  action  due  or  to  become 
due  to  him,  or  in  any  judgment  or  decree,  or  any  money,  goods, 
or  effects  which  he  may  have  in  possession  of  any  person,  body 
politic  or  corporate,  shall  be  subject  to  the  payment  of  such 
judgment  by  proceedings  in  equity,  or  as  in  this  chapter  pro- 
vided.    Code,  §  532. 

Judgment  debtor  to  appear  and  answer,  when.  When  an  execu- 
tion against  the  property  of  a  judgment  debtor,  or  one  of  sev- 
eral debtors  in  the  same  judgment,  is  issued  to  the  sheriff  of  a 
county  where  he  resides,  or,  if  he  do  not  reside  in  the  state,  to 
the  sheriff  of  the  county  where  the  judgment  was  rendered,  or 
a  transcript  of  a  justice's  judgment  has  been  filed,  is  returned 
unsatisfied  in  whole  or  in  part,  the  judgment  creditor  is  entitled 
to  an  order  from  a  probate  [county']  judge,  or  a  judge  of  the 
district  court  of  the  county  in  which  the  execution  was  issued, 
requiring  such  debtor  to  appear  and  answer  concerning  his  prop- 
erty before  such  judge,  or  referee  appointed  by  such  judge,  at  a 
time  and  place  specified  in  such  order,  within  the  county  to 
which  the  execution  was  issued.     §  533. 

No.  723. 

Order  for  Examination  Under  SecHon  533. 

It  appearing  to  me  from  the  sheriff's  return^  and  also  from  the 
afiidavit  of ,  that  an  execution,  issued  on  a  judgment  re- 
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covered  in-  the court  of county,  in  favor  of  A.  B. 

and  against  C.  D.,  has  been  returned  wholly  unsatisfied,  and  that 
there  is  now  due  thereon  the  sum  of  $ ,  it  is  therefore  or- 
dered that  C.  D.  appear  before  me  at  my  office  at on  the 

<iay  of ,  18...,  to  answer  concerning  his  property. 

A  copy  of  the  order  must  be  served  on  the  debtor. 

After  the  issuing  of  an  execution  against  property,  and  upon 
proof  by  affidavit  of  the  judgment  creditor,  or  otherwise,  to  the 
satisfaction  of  the  district  court,  or  a  judge  thereof,  or  a  pro- 
bate judge  of  the  county  in  which  the  order  may  be  served, 
that  the  judgment  debtor  has  property  which  he  unjustly  refu- 
ses to  apply  towards  the  satisfaction  of  the  judgment,  such  court 
or  judge  may,  by  order,  require  the  judgment  debtor  to  appear 
at  a  titne  and  place  in  said  county  to  answer  concerning  the 
same;  and  such  proceedings  may  thereupon  be  had  for  the  ap- 
plication of'  the  property  of  the  judgment  debtor  towards  the 
satisfaction  of  the  judgment  as  are  prescribed  in  this  chapter. 
§  534.       ' 

Debtor  may  he  arrested,  when.  Instead  of  the  order  requiring 
the  attendance  of  the  judgment  debtor,  as  provided  in  the  last 
two  sections,  the  judge  may,  upon  proof  to  his  satisfaction,  by 
affidavit  of  the  party  or  otherwise,  that  there  is  danger  of  the 
creditor  leaving  the  state  or  concealing  himself  to  avoid  the  ex- 
amination herein  mentioned,  issue  a  warrant  requiring  the  sher- 
iff to  arrest  him  and  bring  him  before  such  judge  within  the 
county  in  which  the  debtor  may  be  arrested.  Such  warrant  can 
be  issued  only  by  a  probate  judge,  or  a  judge  of  the  district 
court  of  the  county  in  which  the  debtor  resides  or  may  be 
arrested.  Upon  being  brought  before  the  judge  he  shall  be 
examined  on  oath,  and  other  witnesses  may  be  examined  on 
either  side;  and  if  on  such  examination  it  appear  that  there 
is  danger  of  the  debtor  leaving  the  state,  and  that  he  has 
property  which  he  unjustly  refuses  to  apply  to  such  judgrnent, 
he  may  be  ordered  to  enter  into  an  undertaking,  in  such  sum  as 
the  judge  may  prescribe,  with  one  or  more  sureties,  that  he  will 
from  time  to  time  attend  for  examination  before  the  judge  or 
referee,  as  shall  be  directed.     In  default  of  entering  into  such 
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undertaking  he  may  be  committed  to  the  jail  of  the  county  by 
warrant  of  the  judge  as  for  a  contempt.     §  535. 

No  person  shall,  on  examination  pursuant  to  this  chapter,  be 
excused  from  answering  any  question  on  the  ,ground  that  his  ex- 
amination will  tend  to  convict  him  of  a  fraud,  but  his  answer 
shall  not  be  used  as  evidence  against  him  in  a  prosecution  for 
such  fraud.     §  536. 

Before  a  creditor  can  avail  himself  of  this  remedy  he  must 
have  recovered  a  judgment  upon  his  claim,  and  an  execution  is- 
sued thereon  must  have  been  returned  unsatisfied  in  whole  or  in 
part,  in  all  cases  except  under  the  provisions  of  sections  534-5. 

BTo.  724. 

Affidavit  for  Examination  of  Judgment   Debtor,  where   an  Execution  has  been 

Returned  Unsatisfied. 

A.  B.,  plaintiff  in  the  above  entitled  action,  being  first  duly 

sworn,  deposes  and  says  that  on  the day  of ,  18...,  he 

recovered  a  judgment  against  C.  D.  for  the  sum  of  $ ,  and 

$ costs,  in  the  district  court  of county,  and  that  on 

the day  of ,  18...,  an  execution  was  duly  issued  there- 
on against  the  property  of  said  C.  D.  in county,  which 

has  been  returned  by  the  sherifi"  of  said  county  wholly  unsatis- 
fied [_state  the  facts].  Affiant  further  states  that  said  C.  D.  is  a 
resident  of  said county,'  and  has  property  which  he  un- 
justly refuses  to  apply  upon  said  judgment,  as  follows :  [thus: 
that  said  C.  D,  lat'dy  possessed  a  stock  of  goods  at  his  store  in  the 

town  of ,  and  has  removed  a  large  portion  thereof  and  concealed 

the  same],  and  refuses  to  apply  any  portion  thereof  to  the  pay- 
ment of  said  judgment. 

A.  B. 

Subscribed,  etc. 

Wo.  725. 

Order  for  Defendant  to  Appear  and  Answer. 

On  the day  of ,18...,  came  the  plaintiff,  and  there- 
upon said  application  came  on  for  hearing,  and  it  appearing  to 
the  court  that  said  plaintiff  obtained  a  judgment  against  the  de- 

1  The  county  where  the  debtor  resides,  or,  if  he  do  not  reside  in  the  state,  where  the 
judgment  was  rendered  or  a  transcript  filed. 
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fendant,  upon  which  an  execution  against  his  property  was  duly 

issued  to  the  sheriff  of county,  and  was  returned  wholly 

unsatisfied,  and  that  said  C.  D.  has  property,  goods,  and  chattels 
which  he  conceals, 

It  is  therefore  ordered  that  said   0.  D.   appear  before   the 

district  court  of county  lor  before  G.  H.,  whdm  I  hereby 

appoint  referee  for  the  purpose  of  taking  such  examination,  at  the 

iovm  of J,   on  the day   of... ,18...,   at... o'clock 

...  M.,  to  answer,  under  oath,  all  such  questions  concerning  his 
property  as  may  be  propounded  to  him. 

A  copy  of  the  order  should  be  served  on  the  defendant,  and 
may  be  in  the  following  form : 

The  State  of  Nebraska, County.' 

To  the  sheriff  of  said  county : 

You  are  hereby  commanded  to  notify  C.  D.  that,  for  good 
cause  shown,  I  have  made  the  following  order,  to-wit: 

[Copy  order.'] 

In  witness  whereof  I  have  hereunto  set  my  hand  and  affixed 

my  official  seal,  this day  of ,18... 

L.  M.,  County  Judge  [or  Judge  of  the  District  Courf]. 

No.  726. 

Order  of  Judge  Appointing  a  Referee. 

I  hereby  [ynth  the  consent  of  the  parties']  appoint  Q-.  H.  referee 
in  this  case,  to  take  the  testimony  offered  in  this  case,  and  report 
the  same  ttf  me  [or  report  the  facts].     It  is  further  ordered  that 

and be  required  to  appear  before  said  [referee],  at 

■the  town  of ,  on  the  ......  day  of ,18...,  at ...  o'clock 

...  M.,  to  testify  in  said  proceedings. 

BTo.  727. 
Affid-avit  for  Examination  Before  the  Metwn  of  an  Execution. 

A.  B.,  plan  tiff  in  the  above  entitled  action,  being  first  duly 

sworn,  deposes  and  says  that  on  the day  of ...,  18...,  he 

recovered  a  judgment  against  the  defendant  C.  D.  for  the  sum 
of  % ,  and  $..'....  costs,  in  the  district  court  of county, 

'  Union  Bank,  etc.,  vs.  Union  Bank,  etc.,  6  O.  S,,  255.    In  this  case  it  was  held  that  the 
aotice,  as  it  did  not  embody  llie  order,  was  not  suflBcient  to  bind  the  bank. 
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and  that  on  the  day  of ,  18...,  an  execution  was  is- 
sued on  said  judgment  directed  to  the  sheriff  of  said  county, 
who  is  unable  to  find  property  of  said  C.  D.  whereon  to  levy  the 
same,  and  that  said  defendant  C.  D.  is  a  resident  of  said  county, 
and  has  property  therein,  which  he  unjustly  refuses  to  apply  to 
the  satisfaction  of  said  judgment. 

A.  B. 
Subscribed,  etc. 

mo.  728. 

Order  for  Examination  Before  the  Return  of  the  Execution. 

It  satisfactorily  appearing  to  me  by  the.  affidavit  of  A.  B.  that 
he  has  recovered  a  judgment  against  C.  D.,  etc.  \recite  the  sub- 
stance of  the  affidavW], 

It  is  therefore  ordered  that  said  C.  D.  appear  before  me  at  my 

office  in  the  town  of ,  on  the  day  of ,  18 . . .,  at 

...  o'clock  ...  M.,  then  and  there  to  answer  under  oath  all  ques- 
tions concerning  his  property. 

Wo.  729. 

Examination  of  Judginent  Debtoi: 

Examination  of  C.  D.,  the  defendant,  in  proceedings  in  aid  of 

execution  in  this  action,  taken  and  had  before  ,  judge  of 

the  [district  court]  at ,  on  the day  of  ..: ,  18... 

Said  defendant  C.  D.,  being  first  duly  sworn,  deposes  and  says: 

[Copy  the  examiriation.'] 

[Signed]  C.  D. 

Wo.  730. 

Order  for  Application  of  Property  in  Debtor's  Sands. 

It  satisfactorily  appearing  to  me  from  the  examination  of  C.  D., 
defendant,  that  he  has  in  his  hands  the  following  property,  to- 
wit :  [describe  property],  which  is  not  exempt  from  execution, 

It  is  therefore  ordered  that  he  deliver  the  same  to  the  [sheriff] 
of  said  county,  to  be  applied  in  satisfaction  of  the  j  udgment  in 
this  action. 

ETo.  731. 

Order  to  Third  Party  to  Deliver  the  Property  of  the  Defendant. 

It  satisfactorily  appearing  to  me,  from  the  examination  of 
,  that  he  has  in  his  hands  the  following  property  belong- 
ing to  C.  J).,  to- wit:  [describe  property], 
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It  is  ther^efore  ordered  that  said deliver  said  property 

to  the  sheriff  of  said  county,  to  be  applied  in  satisfaction  of  the 
judgment  rendered  in  this  action. 

If  it  is  necessary  to  apply  for  the  appointment  of  a  receiver 
follow  the  forms  in  the  chapter  on  Receivers,  ante  page  448. 

Ifo.  732. 

Affidavit  for  an  Attachment  on  Failure  of  Judgment  Creditor  to  Attend  and  Submit 

to  an  Exainination. 

A.  B.,  being  first  duly  sworn,  deposes  and  says  that  on  the 

day  of ,  18...,  he  obtained  the  following  order  for 

the  examination  of  C.  D. :  [coj9?/  the  substance  of  the  order~\ ;  that 

said  C.  D.  failed  to  appear  before  said ,  judge,  at  the  time 

and  place  fixed  in  said  order,  and  has  failed  and  refused  to  sub- 
mit to  an  examination  on  oath  concerning  his  property,  and  has 
disobeyed  said  order.  A.  B. 

Subscribed,  etc. 

A  rule  to  show  cause  should  be  entered  unless  there  is  danger 
of  the  debtor  escaping.     Bee  ante  page  470. 

A  record  of  the  proceedings  should  be  kept  by  the  judge  be- 
fore whom  they  are  had. 

In  most  cases  an  action  in  equity  to  subject  the  property  of 
the  judgment  debtor  to  the  payment  of  the  judgment  will  be 
found  more  satisfactory  than  by  summary  proceedings  under  the 
code.  But  when  the  property  of  the  debtor  can  readily  be 
reached,  summary  proceedings  may  be  suflicient. 


CHAPTER  XXXV. 
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Code,  §  626.  In  an  action  for  the  recovery  of  real  property  it  shall 
be  suflacient  if  the  plaintifi"  state  in  his  petition  that  he  has  a 
legal  estate  therein,  and-is  entitled  to  the  possession  thereof,  de- 
scribing the  same,  as  required  by  section  one  hundred  and  thirty- 


510  PLEADING   AND    PRACTICE. 

three,  and  that  the  defendant  unlawfully  keeps  him  out  of  the 
possession.  It  shall  not  be  necessary  to  state  how  the  plaintiff's 
estate  or  ownership  is  derived. 

It  shall  be  sufficient  in  such  action  if  the  defendant  in  his  an- 
swer deny' generally  the  title  alleged  in  the  petition,  or  that  he- 
withholds  possession,  as  the  ease  may  be ;  but  if  he  deny  the 
title  of  the  plaintiff,  possession  by  the  defendant  shall  be  taken  - 
as  admitted.     §  627. 

Where  he  does  ml  defend  for  the  lohole  premises  the  answer  shall 
describe  the  particular  part  for  which  defense  is  made.     Id. 

Section  628.  In  an  action  hy  a  tenant  in  common  of  real  prop- 
erty against  a  co-tenant  the  plaintiff  must  state,  in  addition  to 
what  is  required  in  the  first  section  of  this  chapter,  that  the  de^ 
fendant  either  denies  the  plaintiff's  right  or  did  some  act  amount- 
ing to  such  denial. 

Section  629.  In  an  action  for  the  recovery  of  real  property, 
when  the  plaintiff  shows  a  right  to  recover  at  the  time  the  action 
was  commenced,  but  it  appears  that  his  right  has  terminated 
during  the  pendency  of  the  action,  the  verdict  and  judgment 
must  be  according  to  the  fact,  and  the  plaintiff  may  recover  for 
withholding  the  property. 

Section  630.  New  trial.  In  an  action  for  the  recovery  of  real 
property  a  party  against  whom  a  judgment  is  rendered  may,  at 
any  time  during  the  term  at  which  judgment  is  rendered,  de- 
mand another  trial  by  notice  on  the  journal,  and  thereupon  the 
judgment  shall  be  vacated,  and  the  action  shall  stand  for  trial  at 
the  next  term. 

Section  631.  No  further  trial  can  be  had  in  such  action  except 
upon  appeal,  unless  for  good  cause  shown,  as  in  other  actions. 

Section  632.     The  parties  in  an  action  for  the  recovery  of 
,  real  property  may  avail  themselves,  if  entitled  theYeto,  of  the 
relief  of  the  statutes  in  force  for  the  relief  of  occupying  claim- 
ants of  land. 

Section  633.  If  a  guardian,  tenant  for  life  or  years,  joint  ten- 
ant, or  tenant  in  common,  of  real  property,  commit  waste 
thereon  he  is  liable  to  pay  three  times  the  damages  which  have 
resulted  from  such  waste  to  the  person  who  is  entitled  to  sue 
therefor. 
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Section  634.  Judgment  of  forfeiture  and  conviction  may  be 
rendered  against  the  defendant  whenever  the  amount  of  dam- 
ages so  recovered  is  more  than  two-thirds  the  value  of  the  inter- 
est such  defendant  has  in  the  property  wasted,  and  when  the 
action  is  brought  by  the  person  who  is  entitled  to  the  reversion. 

Section  635.  Any  person  whose  duty  it  is  to  prevent  waste,  and 
who  has  not  used  reasonable  care  and  diligence  to  prevent  it,  is 
deemed  to  have  committed  it. 

For  forms  of  petition  see  page  336.'  For  forms  of  answers' 
see  pages  367,  368.  Adverse  enjoyment  349.  Petition  of  land- 
lord to  intervene,  see  page  82. 

Wo.  733. 

Verdict  for  the  Plaintiff  for  the  Recovery  of  Real  Estate. 

We,  the  jury  duly  impaneled  and  sworn  in  the  above  entitled 
cause,  find  that  the  plaintiff  has  a  legal  estate  in  and  is  entitled 
to  the  possession  of  the  real  property  described  in  the  petition, 
and  that  the  defendant  unlawfully  keeps  him  out  of  the  posses- 
sion of  the  same,  and  we  assess  the  damages  of  the  plaintiff,  by 

reason  of  the  premises,  at  the  sum  of  $ 

L.  M.,  Foreman. 

ISo.  734. 

Verdict  for  Damages  when  Right  of  Recovery  Terminated  during  the  Pendency  of 

the  Action.     |  629. 

We,  the  jury  duly  impaneled  and  sworn  in  the  above  entitled 
cause,  find  that  at  the  time  this  action  was  commenced  the  plain- 
tiff had  a  legal  estate  in  and  was  entitled  to  the  possession  of  the 
real  property  described  in  said  petition,  but  that  his  right  there- 
to terminated  on  the  day  of ,  18...     We  also  find 

that  the  defendant  unlawfully  kept  him  out  of  the  possession  of 
said  premises,  and  we  assess  the  damages  of  the  plaintiff  by  rea- 
son thereof  at  the  sum  of  $ 

BTo.  735. 
Verdict  for  the  Defendant. 

We,  the  jury,  duly  impaneled  and  sworn  in  the  above  entitled 
cause,  find  that  the  plaintiff"  has  not  a  legal  estate  in,  and  is  not 

1  The  plaintiff  must  possess  a  legal  estate  in  tlie  premises  and  be  entitled  to  the 
possession  thereof  to  recover,  and  must  recover  on  the  strength  of  his  own  title,  and 
cannot  rely  on  the  weakness  of  the  title  of  his  adversary.  , 

^  An  equitable  defense  may  bo  set  up  in  the  answer  to  defeat  a  recovery. 
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entitled  to  the  possession  of  the  premises  described  in  the  peti- 
tion. 

L.  M.,  Foreman. 

BTo.  736. 
Judgment  for  the  Possession  of  Real  Property  and  Damages  for  Withholding. 

It  is  therefore  considered  by  the  court  that  the  plaintiff  re- 
cover from  the  defendant  the  real  property  described  in  the  pe- 
tition, to-wit:  [describe  j^roperty'],  and  also  $......,  his  damages, 

together  with  | ,  the  costs  of  this  action. 

And  thereupon  the  [defendanf]  made  application  to  the  court 
for  the  valuation  of  lasting  and  valuable  improvements  made  on 
said  lands  by  him  as  provided  in  the  act  for  the  relief  of  occupy- 
ing claimants.  And  the  court,  being  fully  advised  in  the  prem- 
ises, finds  that  he  is  entitled  thereto. 

It  is  therefore  ordered  that  a  jury  be  impaneled  for  the  pur- 
pose of  assessing  the  same"'  in  the  usual  manner  provided  by  law 
in  civil  cases.' 

No.  737. 
Judgment  for  Damages  under  Section  8S9  of  the  Code. 

It  is  therefore  considered  by  the  court  that  the  plaintiff  re- 
cover from  the  defendant  the  sum  of  $ and  the  costs  of  this 

action  taxed  at  $ 

No.  738. 

Notice  on  Journal  of  Demand  for  a  Second  Trial. 

1  hereby  demand  another  trial  in  this  action. 

C.  D., 
By  S.  H.,  his  Attorney. 
Dated  this day  of ....'.....,  18... 

No.  739. 

Order  Setting  Aside  Judgnient  and  Granting  a  Second  Trial. 

This  cause  came  on  for  hearing  on  the  demand  of  the  defend- 
ant for  a  second  trial  in  this  action,  on  consideration  whereof 
the  verdict  and  judgment  heretofore  rendered  are  set  aside  and 
vacated,  and  a  new  trial  granted  in  this  action,  the  costs  to  abide 
the  event  of  the  suit. 

>  The  jury  will  l)e  impaneled  by  the  court. 
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ETo.  740. 

Assessment  by  Jury  of  the  Value  of  Lasting  and  Valuable  Improvements,  etc. 

We,  the  jury  duly  impaneled  and  sworn  in  the  above  entitled 
cause,  upon  actual  view  of  the  premises  described  in  the  peti- 
tion, upon  oath  do  assess  the  value  of  all  lasting  ahd  valuable 
improvements  made  by  the  defendant  on  the  lands  in  question 

prior  to  the  [date  of  notice  of  adverse  title'],  at  the  sum  of  $ ; 

and  we  assess  the  damages  which  said  land  has  sustained  by 

waste  committed  thereon  by  the  defendant  at  the  sum  of  $ 

We  also  find  the  net  annual  value  of  the  rents  and  profits  which 

the  defendant  has  received  from  said  land  since  the day  of 

,18...  [date  of  service  of  summons'],  is  the  sum  of  $ , 

which  sums,  being  deducted  from  the  value  of  the  lasting  and 

valuable  improvements,  leave  the  sum  off ,  which  we  assess 

to  [the  clavrrumf]  as  the  amount  of  his  recovery  therefor.    We  also 

find  the  value  of  the  land  in  question,  on  the day  of , 

18...  [date  of  the  judgment],  without  the  said  improvements  made 

thereon,  or  damages  sustained  by  waste,  at  the  sum  of  $ 

L.  M.,  Foreman. 

No.  741. 

Order  Setting  Aside  the  Assessment. 

This  cause  came  on  for  hearing  upon  the  motion  of  the  [plain- 
tiff] to  set  aside  the  assessment  made  by  the  jury  herein,  and 
was  submitted  to  the  court,  on  consideration  whereof  said  mo- 
tion is  sustained  and  said  assessment  set  aside.  And  it  is  fur- 
ther ordered  that  another  valuation  of  all  lasting  and  valuable 
improvements  and  assessment  of  damages  sustained  be  had  as 
provided  in  the  act  for  the  relief  of  occupying  claimants. 

BTo.  742. 

Judgment  when  the  Plaintiff  Elects  to  take  the  Value  of  the  Real  Estate  without 

the  Improvements. 

This  cause  came  on  for  hearing  upon  the  assessment  and  val- 
uation made  by  the  jury  under  the  act  for  the  relief  of  occupy- 
ing claimants,  and  was  submitted  to  the  court,  and  the  plaintiff 
electing  to  take*  the  value  of  said  land  as  assessed  by  the  jury, 

without  the  improvements,  at  the  sum  of  $ ,  and  to  execute 

his  deed  to  the  defendant  for  the  same, 
33 
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The  court  does  therefore  alldw  said  defendant  to  pay  to  the 

plaintiff  said  sum  of  $ ,  on  or  before  the day  of , 

18...,  and  the  plaintiff  thereupon  to  execute  and  deliver  to  the 
defendant  a  good  and  sufficient  deed  for  the  aforesaid  lands. 

No.  743. 

Judgment  when  the  Plaintiff  Elects  to  Take  the  Land. 

Follow  the  preceding  form  to  the  *,  then  say:  said  land.     It 

is  therefore  ordered    that  within days  from  this  date  the 

plaintiff  pay  to  the  defendant  the  sum  of  $ and  the  costs  of 

this  proceeding ;  and  iu  case  such  payments  are  made  as  above 
provided,  a  writ  issue  to  the  sheriff  6f  this  c'ounty  requiring  him 
t;o  put  the  plaintiff  in  possession  of  said  premises. 

TSo.  744. 
Actions  to  Quiet  Title. 

An  action  may  be  brought  and  prosecuted  to  final  decree, 
judgment,  or  order,  by  any  person  or  persons,  whether  in  actual 
possession  or  not,  claiming  title  to  real  estate,  against  any  per- 
son or  persons  who  claim  an  adverse  interest  or  estate  therein, 
for  the  purpose  of  determining  such  estate  or  interest,  and  quiet- 
ing the  title  of  said  real  estate.     Gen.  Stat.,  882. 

A  jparty  not  in  actual  possession,  in  order  to  maintain  the  action, 
must  have  the  legal  title  to  the  same.  The  State  v.  S.  G.  ^  P, 
B.  JR.     7  E'eb.,  357.     Douglass  v.  Scott,  5  Ohio,  194. 

For  forms  of  petitions  see  ante  pages  263,  276,  323. 

No.  745. 
Decree  Quieting  Title. 

This  cause  came  on  for  hearing  upon  the  petition,  answer, 
and  the  evidence,  and  was  submitted  to  the  court,  on  considera- 
tion whereof  the  court  finds  that  at  the  commencement  of  this 
action  the  plaintiff  was  in  the  possession  of  the  lands  described 
in  said  petition,  and  had  a  legal  estate  therein,  and  was  entitled 
to  the  possession  thereof.  The  court  also  finds  that  said  defend- 
ant has  no  estate  or  interests  in  said  lands,  and  is  not  entitled 
to  the  possession  of  the  same. 

It  is  therefore  considered  by  the  court  that  the  title  and  pos- 
session of  said  plaintiff  in  the  following  described  premises,  to- 
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wit:  [describe  premises],  be  and  the  same  hereby  are  quieted  and 
confiriried  in  the  plaintiff,  and  said  defendant  and  all  persons 
claiming  under  him  are  hereby  enjoined  from  claiming  any  inter- 
est in  said  premises  adverse  to  that  of  the  plaintiff  or  from  in- 
terrupting his  use  and  enjoyment  thereof. 


CHAPTER  XXXVI. 


PARTITION. 


When  the  object  of  the  action  is  to  effect  the  partition  of  real 
property  among  several  joint  owners,  the  petition  must  describe 
the  property  and  the  several  interests  and  estates  of  the  several 
joint  owners  if  known. 

All  tenants  in  common,  or  joint  tenants,  may  be  compelled  to 
make  or  suffer  partition  of  such  estate,  or  estates,  in  the  manner 
hereinafter  prescribed. 

If  the  number  of  shares  or  interests  is  known,  but  the  owners 
thereof  are  unknown,  or  if  there  are  or  are  supposed  to  be  any 
interests  which  are  unknown,  contingent,  or  doubtful,  these  facts 
must  be  set  forth  in  the  petition  with  reasonable  certainty. 

Creditors  having  a  specific  or  general  lien  upon  all  or  any  portion 
of  the  property  may  or  may  not  be  made  parties  at  the  option  of 
the  plaintiff. 

If  the  lien  is  upon  one  or  more  undivided  interests  of  any  of  the 
parties  it  shall,  after  partition  or  sale,  remain  a  charge  upon  those 
particular  interests  or  the  proceeds  thereof.  But  the  due  pro- 
portion of  costs  is  a  charge  upon  those  interests  paramount  to 
all,  other  liens. 

The  ansioers  of  the  defendants  must  state,  among  other  things,  the 
amount  and  nature  af  their  respective  interests.  They  may  deny  the 
interests  of  any  of  the  plaintiffs,  and  by  supplemental  pleadings, 
if  necessary,  deny  the  interests  of  any  of  the  other  defendants. 

"Where  there  are  two  or  more  plaintiffs  they  may  reply  jointly, 
or  either  of  them  may  reply  to  any  or  all  of  the  answers  of  the 
defendants. 
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Issues  may  thereupon  be  joined  and  tried  between  any  of  the 
contesting  parties,  the  question  of  costs  on  such  issues  being 
regulated  between  the  contestants  agreeably  to  the  principles 
applicable  in  other  cases. 

Each  of  the  parties  appearing,  whether  as  plaintiff  or  defend- 
ant, miist  exhibit  his  documentary  proof  of  title,  if  he  has  any, 
and  must  file  the  same  or  copies  thereof  with  the  clerk. 

If  the  statements  in  the  petition  and  answer  are  not  contra- 
dicted in  the  manner  aforesaid,  or  by  the  documentary  proof  ex- 
hibited as  above  required,  they  shall  be  taken  as  true. 

After  all  the  shares  and  interests  of  the  parties  have  been  set- 
tled in  any  of  the  methods  aforesaid  judgment  shall  be  rendered 
confirming  those  shares  and  interests,  and  directing  partition  to 
be  made  accordingly. 

Upon  entering  such  judgment  the  court  shall  appoint  referees 
to  make  partition  into  the  requisite  number  of  shares. 

For  good  and  sufficient  reasons  appearing  to  the  court  the  ref- 
erees may  be  directed  to  allot  particular  portions  of  the  land  to 
particular  individuals.  In  other  cases  the  shares  must  be  made 
as  nearly  as  possible  of  equal  value. 

If  it  appears  to  the  referees  that  partition  cannot  be  made 
without  great  prejudice  to  the  owners,  they  shall  so  report  to  the 
court. 

If  satisfied  with  such  report  the  court  shall  cause  an  order  to 
be  entered,  directing  the  referees  to  sell  the  premises  so  situated, 
and  shall  also  fix  the  terms  of  sale. 

Before  proceeding  to  sell,  the  referees  shall  each  give  security,  to  be 
approved  by  the  court  or  judge  thereof,  conditioned  for  the 
faithful  discharge  of  his  duties.  At  any  time  thereafter  the 
court  may  require  further  and  better  security. 

The  same  notice  of  sale  shall  be  given  as  when  lands  are  sold 
on  execution  by  the  sheriff,  and  the  sale  shall  be  conducted  in 
like  manner. 

After  completing  said  sale  the  referees  must  report  their  pro- 
ceedings to  the  court,  with  a  description  of  the  different  parcels 
of  land  sold  to  each  purchaser,  and  the  price  bid  therefor,  which 
report  shall  be  filed  with  the  clerk. 

After  making  the  order  of  sale  as  ^foresaid  the  court  shall  di- 
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rect  the  clerk  to  report  whether  there  be  any  general  incum- 
brance by  mortgage,  judgment,  or  otherwise  upon  any  portion 
of  the  property. 

If  deemed  advisable  the  court  may  appoint  a  referee  to  in- 
quire into  the  nature  and  amount  of  incumbrances  and  report 
/accordingly.     From  that  report  an  appeal  lies  to  the  court. 

The  referee  shall  give  the  parties  interested  at  least  five  days' 
notice  of  the  time  and  place  when  he  will  receive  proof  of  the 
amount  of  such  incumbrances.  In  taking  such  proof  he  may 
receive,  with  other  evidence,  the  afiidavit  of  the  parties  inter- 
ested.    Code,  §§  802,  822. 

The  defendants  iruxy  he  served  in  the  same  manner  as  in  an  ordinary 
civil  action  by  summons  or  by  publication,  as  provided  in  this 
code,  and  when  all  parties  in  interest  have  been  duly  served  any 
of  the  proceedings  herein  prescribed  shall  be  binding  and  con- 
clusive upon  them  all.  K  only  a  portion  of  such  parties  are 
served  they  only  shall  be  bound  by  such  proceedings.     §  839. 

For  forms  of  petitions  see  ante  pages  329-331. 

If  any  of  the  defendants  are  minors  it  is  the  duty  of  the  court 
to  appoint  a  guardian  ad  litem  to  answer  for  them. 

No.  746. 

Order  Appointing  Guardian  Ad  Litem.     ■' 

The  defendant  C.  D.,  who  is  a  minor  under  fourteen  years  of 
age,  having  been  duly  served  with  summons  in  this  cause,  makes 
application  to  the  court  ifor  the  appointment  of  a  guardian  ad 
litem. 

It  is  therefore  ordered  that  E.  F.  be  and  he  hereby  is  appoint- 
ed a  guardian  for  said  minor  in  this  action. 

Wo.  747. 

Answer  of  Guardian  Ad  Litem. 

E.  F.,  the  duly  appointed  guardian  ad  litem,  herein  for  C.  D.; 
in  answer  to  the  petition  of  the  plaintiff,  alleges,  etc.  {state  such 
facts  as  do  not  appear  in  the  petition  necessary  to  secure  the  defend- 
ant's rights,  and  deny  whatever  may  be  prejudicial  to  the  minor']. 
Code,  §  107.     No  verification  is  required. 

For  form  of  judgment  confirming  shares  see  ante  page  413. 
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I  Wo.  748. 

Commission  to  Referees  to  Make  Partition. 

The  State  op  Nebraska, County. 

ToG.  H.,  I.J.,  andK  L.: 

Whereks,  in  an  action  pending  in  the  district  court  of 

county,  wherein  A.  B.  is  plaintiff  and  0.  D.  and are  de- 
fendants, it  was  found  by  said  court  on  the  day  of , 

18...,  that  the  plaintiff  and  said  defendants  are  each  the  owners 
in  fee  simple  of  the  undivided  one  [/ourtK]  part  of  the  following 
described  real  estate,  to-wit:  [^describe  premises']. 

And  judgment  was  thereupon  rendered  by  said  court  confirm- 
ing said  shares  and  interests,  and  directing  partition  to  be  made 
accordingly,  and  Gr.  H.,  I.  J.,  and  K.  L.  were  appointed  referees 
to  make  such  partition. 

Now  therefore,  you  are  hereby  authorized  and  commanded  to 
make  partition  of  said  real  estate  between  the  following  persons : 
[giving  the  names'],  by  assigning  to  each  of  them  in  severalty 
one  l^fourth]  in  value  of  the  same  in  the  manner  provided  by  law. 

You  will  report  in  writing  with  your  doings  hereon  on  or  be- 
fore the day  of ,18... 

Witness  my  hand  and  the  seal  of  said  court  this  day  of 

,18.... 

[l.s.J  L.  L.,  Clerk  of  the  District  Court. 

Oath  of  referees.  Section  1,  chapter  6,  Gen.  Stat.,  provides 
that  all  state,  district,  county,  precinct,  and  especially  appointed 
ofiicers,  shall,  before  entering  upon  their  respective  duties,  take 
and  subscribe  the  following  oath,  which  shall  be  endorsed  on 
-their  respisctive  bonds:  "I  do  solemnly  swear  thait  I  will  support 
the  constitution  of  the  United  States,  the  constitution  of  the 
State  of  Nebraska,  and  faithfully  and  impartially  perform  the 

duties  of  the  office  of ,  according  to  law,  and  to  the  best 

of  my  ability.     So  help  me  God." 

Special  provisions  as  to  form  of  oath  will  contl-ol  the  general 
provision. 

ITo.  749. 

Report  of  Referees  that  Prem,ises  Cannot  he  Divided. 

The  undei'signed  referees,  duly  appointed  by  the  district  court 
of county,  in  an  action  pending  therein,  wherein  A.  B.  is 
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plaintiff  and ,  defendants  for  the  partition  of  the 

following  described  premises,  to-wit:  [^describe  premises],  having 
taken  the  oath  required  by  law,  carefully  examined  the  above  de- 
scribed premises  with  a  view  to  make  partition  thereof  accord- 
ing to  the  respective  rights  and  interests  of  the  parties  therein, 
and  find  that  partition  of  said  premises  cannot  be  made  without 
great  prej  udice  to  the  owners  thereof  for  the  following  reasons : 
Instate  the  reasons  thus :  said  premises  consist  of  75  acres  of  land,  part 
of  which  is  in  cultivation,  and  there  is  but  one  dwelling-house  thereon. 
The  entire  tract  can  be  sold  for  a  fair  price,  but  if  divided  the  separate 
interests  of  the  owners  will  be  of  little  value'] ;  and  in  our  opinion  it 
is  for  the  interest  of  the  parties  to  have  said  premises  sold,  and 
the  proceeds  thereof  divided. 

In  witness  whereof  we  have  hereunto  set  our  hands  this  

day  of ,  18... 

•^  G.  H.  -| 

I.  .J.    y  Referees. 
K.  L.j 

No.  750. 

Order  Confirming  Report  and  Directing  a  Sale. 

This  cause  came  on  for  hearing  upon  the  report  of  the  refer- 
ees heretofore  appointed  herein,  and  the  motion  to  confirm  the 
same,  and  it  appearing  to  the  court  that  partition  of  said  estate 
cannot  be  made  without  great  prejudice  to  the  owners  thereof, 
and  the  court  being  satisfied  with  said  report,  the  same  is  ordered 
to  be  entered  of  record. 

It  is  therefore  ordered  that  said  referees  proceed  to  sell  said 
premises  at  public  sal 6,  as  upon  execution,  at  the  front  door  of 
the  court  house  in  county,  the  terms  of  sale  being  one- 
third  cash,  one-third  in  one  year,  and  one-third  in  two  years, 
with  approved  security  for  and  interest  on  deferred  payments. 

Said  referees  are  required  to  make  due  return  of  their  doings 
thereon  on  or  before  the day  of ,.,  18... 

No.  751. 

Bond  of  Referees. 

Know  all  men  by  these  presents  that  we,  G.  H.  as  principal 
and  ,  as  sureties,  are  held  and  firmly  bound  unto 
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{the  plaintiff"  and  defendants']  in  the  penal  sum  of  | ,  for  the 

payment  of  which  well  and  truly  to  be  made  we  -  bind  our- 
selves. 

Dated  this day  of ,18... 

"Whereas,  on  the  day  of ,  18...,  the  above  bounden 

Q.  H.,  I.  J.,  and  K.  L.  were  by  the  district  court  of coun- 
ty appointed  referees  in  an  action  pending  in  said  court,  wherein 
A.  B.  is  plaintiff  and  ,  are  defendants,  and  it  ap- 
pearing to  the  court  that  the  property  involved  in  said  action 
cannot  be  divided  without  great  prejudice,  to  the  owners,  and 

therefore  said  court,  on  the day  of ,18...,  entered  an 

order  directing  said  referees  to  sell  said  premises. 

'Now  therefore,  if  the  said  [referees']  shall  well  and  faithfully 
perform  their  duties  as  such  referees  and  account  for  the  pro- 
.  ceeds  of  said  sale,  then  this  obligation  to  be  null  and  void,  oth- 
erwise to  remain  in  full  force  and  effect. 

G.  H. 

I  hereby  approve  the  above  bond  and  the  security  thereon  this 

day  of ,  18... 

I.  J.,  Judge. 

ISO.  752. 
Order  Appointing  Referee  to  Inquire  into  the  Nature  and  Amount  of  Incumbrances. 

It  appearing  to  the  court  that  there  are  incumbrances  on  the 
premises  which  are  the  subject  of  the  action,  and  it  being  neces- 
sary that  an  account  thereof  should  be  taken  before  a  sale  of 
said  premises,  it  is  therefore  ordered  that  the  case  be  referred  to 
E.  F.  to  inquire  into  the  nature  and  amount  of  incumbrances 
thereon  and  report  accordingly. 

The  referee  should  notify  all  parties  interested  or  claiming  to  have 
a  lien  or  incumbrance  on  the  premises  of  the  time  and  place 
where  a  hearing  thereon  will  be  had.  The  notice  must  be  served 
at  least  five  days.  If  a  question  arise  as  to  the  amount  due  or 
the  validity  of  an  incumbrance,  or  the  payment  of  the  same,  the 
court  may  direct  an  issue  to  be  made  up  between  the  incum- 
brancer and  the  owner,  which  shall  be  decisive  of  their  respec-- 
tive  rights. 
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No.  753. 

*   Report  of  Referee  as  to  Nature  and  Amount  of  Incumbrances.^ 

The  undersigned,  duly  appointed  by  this  court  on  the  

<3^y  of ,  18...,  to  \recite  the  order  of  appointment],  in  pursu- 
ance of  said  order  of  the  court,  did,  on  the day  of , 

18---,  at ,  after  due  notice  to  all  parties  interested,  take 

the  proof  oifered  by  said  parties  interested,  which  was  by  me 
reduced  to  writing,  and  is  herewith  returned. 

I  find  that  C.  0.  T.  and  M.  O.  R.  have  mortgages  upon  the 

interest  of  A.  B.  in  said  premises  as  follows:  mortgage  for  $ , 

executed  by  A.  B.  and  wife  to  C.  C.  T.,  January  21,  18...,  due 
August  1,  18...,  upon  which  there  is  due  at  the  date  of  this  re- 
port the  sum  of  $ ;  mortgage  executed  by  A.  B.  and  wife  to 

M.  O.  E,.,  July  1,  18..,,  due  July  1,  18...,  upon  which  there  is 
now  due  the  sum  of  $ I  also  find  that  judgment  was  re- 
covered in  the  district  court  of county  for  the  sum  of 

$ on  the  daj  of ,  18...,  against ,  and  is  a 

lien  on  his  share  of  said,  estate,  and  that  there  is  now  due  thereon 
the  sum  of  $ There  is  no  other  general  lien  or  incum- 
brance upon  the  undivided  share  or  interest  of  any  of  the  par- 
ties to  this  action. 

Fees  pfewis]. 

E.  F.,  Referee. 

No.  754. 
Exceptions  to  Report. 

The  plaintiff  [^or  C.  D.,  defendant,  or ,  claiming  a  lien  on 

the  premises']  excepts  to  the  report  of  the  referee  in  this  case  for 
the  following  reasons : 

1.  Because  said  referee  allowed  the  sum  of  $ upon  the 

mortgage  executed  by  the  plaintiff  and  wife  to  M.  0.  R.,  when 
it  is  clearly  shown  by  the  testimony  that  the  same  has  been  paid 
in  full,  but  satisfaction  thereof  has  not  been  acknowledged  on 
the  record. 

2.  \^Point  out  specifically  the  objectionable  finding.] 

'  Where  a  tenant  in  common  has  received  tlie  rents 'and  profits  a  referee  may  be  ap- 
pointed to  take  and  state  an  account  between  parties,    JUills  v.  Miller,  3  Neb.,  93. 
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The  plaintiff  therefore  prays  that  said  report  may  be  set  aside 
or  modified  in  accordance  with  the  above  exceptions. 

A.B. 
By  S.  J.j  his  Attorney. 

Wo.  755. 
Order  Overruling  Exceptions. 

This  cause  came  on  for  hearing  upon  the  exceptions  filed  by 
A.  B.  to  the  report  of  the  referee  E.  F.,  and  was  submitted  to 
the  court,  on  consideration  whereof  the  court  doth  overrule  and 
disallow  said  exceptions. 

Wo.  756. 

Exceptions  Allowed  and  Report  Modified. 

This  cause  came  on  for  hearing  upon  the  exceptions  filed  by 
A.  B.  to  the  report  of  the  referee  E.  F.,  and  was  submitted  to, 
the  court,  on  consideration  whereof  it  is  ordered  that  the  first 
exception  be  allowed,  and  that  said  report  be  and  the  same  here- 
by is  modified  by  striking  therefrom  the  sum  of  % ,  allowed 

M.  0.  E.  on  the  mortgage  executed  by  A.  B.  and  wife  to  him, 
the  same  having  been  paid  in  full,  and  said  mortgage  is  not  a 
lien  on  said  premises. 

And  it  is  further  ordered  that  said  report  as  so  modified  be 
and  the  same  hereby  is  ratified  and  confirmed. 

ITo.  757. 

Report  of  Sale  by  Referees. 

The  undersigned  respectfully  report  to  the  court  that  in  pur- 
suance of  the  order  entered  in  said  court  on  the  day  of 

,  18...,  we  caused  a  notice  to  be  published  in  the  Weekly 

Gazette,  a  newspaper  printed  and  in  general  circulation  in 

county,  that  we  would  offer  said  lands  for  sale  at  the  door  of  the 

courthouse  in  said  county  on  the  day  of ,  18...,  at 

10  o'clock  A.M.  of  said  day,  and  at  the  time  and  place  stated  in 
said  notice,  and  after  publication  of  said  notice  for  more  than 
thirty  days  we  offered  said  lands,  to- wit:  [describe  as  in  petition 
and  order^,  for  sale  at  public  auction,  and  sold  the  same  to  A.  R. 
for  the  sum  of  $ ,  he  being  the  highest  bidder  therefor. 

We  further  report  that  said  A.  R.  has  paid  $ ,  being  one- 
third  the  amount  of  said  bid,  and  tenders  a  mortgage,  upon 
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[desciibe  premises'],  which  we  deem  ample  security  for  the  unpaid 
purchase  money.' 

All  of  which  is  respectfully  submitted. 

G.  H.  •> 

Seferees. 

The  sale  may  he  set  aside  for  good  cause  shoion.  The  grounds 
assigned  will  be  somewhat  similar  to  those  in  a  motion  to  set 
aside  a  sale  upon  execution  or  order  of  sale. 

Wo.  758. 

Confirmation  of  Sale  and  Order  for  Deed  and  Distribution.-' 

This  cause  came  on  for  hearing  upon  the  motion  of  the  plain- 
tiff to  confirm  the  report  of  sale  of  the  referees  in  this  case,  and 
was  submitted  to  the  court,  on  consideration  whereof  the  court 
finds  that  said  sale  has  been  conducted  in  all  respects  according 
to  law,  and  said  proceedings  and  sale  hereby  are  in  all  things 
approved  and  confirmed.  And  said  referees  are  ordered  to  con- 
vey said  premises  to  said  purchaser  by  deed  in  fee  simple. 

And  it  is  further  ordered  that  out  of  the  proceeds  of  said  sale 
said  referees  pay — 

First.     The  costs  of  this  action,  including  $ for  plaintift''s 

attorney.^ 

Second.     To  the  treasurer  of county  $ ,  taxes  due 

on  said  premises. 

Third.  The  residue  of  the  proceeds  of  sale  to  be  divided  into 
[/owr]  equal  parts  and  paid  as  follows:  the  mortgage  executed  by 
A.  B.  and  wife  to  C.  C.  T.,  upon  which  there  is  now  due  the  sum 

of  $ ,  to  be  paid  out  of  the  share  of  A.  B.  in  said  estate,  the 

residue  of  said  fourth  interest  to  be  paid  to  A.  B.,  as  also  one- 
fourth  of  the  notes  for  deferred  payments;  and  to  the  defendants 
,  ,  and ,  each  the  sum  of  $ ,  and  in  addi- 
tion one-fourth  of  the  notes  for  deferred  payments.* 

'  The  notes  for  the  unpaid  purchase  money  should  be  drawn  in  favor  of  the  parties 
entitled  thereto. 

'Before  confirmation  an  opportunity  should  be  given  all  parties  interested  to  con- 
test the  validity  of  the  sale.    Ordinarily  this  may  be  done  by  an  order  to  show  cause. 

5  See  Lmoe  v.  Phillips,  21  O.  S.,  657. 

*  The  court  may  in  its  discretion  require  all  or  any  of  the  parties,  before  they  re- 
ceive the  moneys  arising  from  the  sale,  to  give  satisfactory  security  to  refund  the  same 
if  it  afterwards  appear  that  they  were  not  entitled  to  it. 
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No.  759. 
Deed  of  Referees. 

Know  all  men  by  these  presents  that — 

Whereas,  in  an  action  of  partition  pending  in  the  district 

court  of county,  wherein  A.  B.  was  plaintiff  and  [names 

of  defendants]  were  defendants  for  the  partition  of  the  premises 
hereinafter  described,  the  undersigned  referees,  appointed  by  said 
court  to  make  partition  of  said  real  estate,  made  report  in  writing, 
duly  signed,  setting  forth  that  partition  of  said  lands  could  not  be 
made  without  great  prejudice  to  the  owners  thereof,  which  re- 
port was  duly  examined  by  said  court,  and  said  court  being  sat- 
isfied therewith  confirmed  the  same,  and  thereupon  made  an 
order  and  caused  the  same  to  be  entered,  directing  us  as  said  ref- 
erees to  sell  said  premises  on  the  following  terms,  to-wit:  [set  forth 
the  ierm.s  of  sale,  as  in  order]. 

And  in   pursuance  of  said   order  we   caused  a  notice  to  be 
published  in  the  Weekly   Gazette,  a  newspaper  printed  and  in 

general  circulation  in county,  that  we  would  offer  said 

lands   for  sale   at  the  door  of  the  court  house  in  said   county 

on   the  day  of ,  18...,  at  10  o'clock  a.m.  of  said  day, 

and  at  the  time  and  place  stated  in  said  notice,  and  after  said 
notice  had  been  published  for  more  than  thirty  days  we  offer- 
ed said  lands,  to-wit:   [describe  lands],  for  sale  at  public  auction, 

and  sold  the  same  to  A.  E.  for  the  sum  off ,  he  being  the 

highest  bidder  therefor.     And   afterwards,  on   the  day  of 

,  18...,  said  court  approved  and  confirmed  said  sale,  and 

by  an  order  directed  us  as  said  referees  to  execute  to  said  A.  E. 
a  deed  conveying  said  lands  to  him  in  fee  simple. 

I^ow  therefore  we,  Gr.  H.,  I.  J.,  and  K.  L.,  referees,  in  con- 
sideration of  the  premises  and  of  the  sum  of  $ ,  so  bid  and, 

paid  by  said  A.  E.,  and  by  virtue  of  the  powers  vested  in  us  by 
law,  do  by  these  presents  grant,  sell,  and  convey  unto  the  said  . 
A.  E.  and  to  his  heirs  and  assigns  the  real  estate  described  as 
follows:  [describe  lands],  with  all  the  appurtenances  thereunto 
belonging,  to  have  and  to  hold  the  same  to  him,  the  said  A."E., 
and  his  heirs  and  assigns  forever. 
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In  witness  whereof  we  have  hereunto  set  our  hands  this  

day  of ,  18... 

G.  H. 
In  presence  of  I.  J. 

E.  V.  K.  L. 

Add  acknowledgjtnent  as  to  sheriflp's  deed. 

No.  760. 

Report  of  Referees  Making  Partition. 

In  pursuaiice  of  the  order  of  this  court  made  in  this  cause  on 
the  day  of ,  18...,  appointing  the  undersigned  refer- 
ees in  partition  and  directing  us  to  make  partition  of  the  follow- 
ing described  real  estate,  to-wit:  [ciescribe  premises],  the  under- 
signed having  taken  the  oath  required  by  law  on  the day  of 

,  18...,  made  partition  of  said  real  estate  as  follows,  to- 
wit:  To  the  plaintiff  A.  B.  we  have  allotted  the  parcel  of  land 
described  as  follows,  to-wit :  [commencing  at  the  north-east  comer  of 

section  ...,  in  township  . . . ,  range  ...,  in county,  running  thence 

west rods,  thence  south rods  ,  thence  east rods, 

thence  north rods  to  the  place  of  beginning  and  containing 

acres'],  which  tract  of  land  we  have  designated  on  the  plat  ac- 
companying this  report  as  lot ""  one."  We  have  allotted  to  C. 
D.  the  parcel  of  land  described  as  follows,  to-wit:  [describe  each 
share  with  reasonable  particularity'],  which  tract  of  land  we  have 
designated  on  the  plat  accompanying  this  repcft-t  as  lot  "  two." 
[Continue  in  the  same  manner  with  the  remaining  shares.] 

In  order  to  make  said  partition  we  employed  K  0.,  a  compe- 
tent surveyor,  and  0.  P.  and  Q.  R.  as  assistants,  and  with  their 
aid  have  marked  out  the  several  shares  of  the  parties  aforesaid 
by  visible  monuments.  A  plat  of  the  premises  showing  the  re- 
spective shares  of  the  parties  is  herewith  returned,  paarked  Ex. 
A. 

In  witness  whereof  we  have  hereunto  set  our  hands  this  

day  of ,  18... 

G.  H.) 

I.  J.     \  Referees. 
Expenses  [items].  K.  L.  j 
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Ex.  A.     Plat  of  Premises. 

A  plat  of  the  [description  of  lands],  subdivided  in  an  action  of 

partition  pending  in  the  district  court  of county,  wherein 

A.  B.  is  plaintiff  and  0.  D.,  E.  F.,  and  Q.  H.  are  defendants. 


Stake 


NORTH. 

Stake 


Stake 


Stake 


Lot  "two" 

allotted  to 

C.  D acres. 


Lot  "  three  " 

allotted  to 

E.  F acres. 


Lot 


■  one 


allotted  to 
A.  B acres. 


Stake 


Lot  "  four  " 

allotted  to 

G.  H acres. 


Stake 


Stake 


Stake 


N.  B.  cor. 


Stake 


Unless  the  shares  are  allotted  to  their  respective  owners  i by 
the  referees  the  clerk  shall  number  them  and  draw  the  names  of 
the  future  owners  by  lot. 

No.  761. 

^  Judgment  Confirming  Report. 

On  this day  of ,  18...,  this  cause  came  on  for  hear- 
ing upon  the  report  of  the  referees  to  make  partition,  heretofore 
appointed  herein,  and  was  submitted  to  the  court,  and  the  court 
having  examined  the  same  finds  it  to  be  correct,  and  that  parti- 
tion has  been  duly  made  by  Said  [referees']  in  this  action  in  con- 
formity to  law  and  the  orders  of  this  court,  and  the  same  is 
hereby  approved  and  confirmed. 

It  is  therefore  considered  by  the  court  that  the  partition  of  the 
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Idescribe  premises]  made  by  said  [referees']  be  and  the  same  hereby 
is  made  firm  and  effectual  forever. 

It  is  further  ordered  that  the  costs  incurred  in  this  action,  to- 

wit:  the  sum  of  $ ,  and  also  $ as  an  attorney's  fee  to 

S.  J.,  the  attorney  for  the  plaintiff  in  this  action,  be  paid  by  the 
parties  to  the  action  in  the  following  proportions,  to-wit:  {state 
proportion,  etc.] 

There  should  be  a  complete  record  made  of  the  proceedings. 
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For  forms  of  petitions  see  ante  pages  325,  329. 

No.  762. 

Petition  for  Alimony  Pendente  Lite  where  the  Wife  is  Plaintiff. 

1.     A.  B.,  the  plaintiff  herein,  respectfully  states  to  the  court 

that  on  the  day  of ,  18...,  she  commenced  an  action 

in  this  court  against  C.  D.  for  a  dissolution  of  the  marriage  con- 
tract existing  between  them,  upon  the  ground  of  [adultery]  on 
the  part  of  said  defendant.  A  copy  of  the  petition  is  hereto 
annexed  and  made  a  part  hereof. 

[2.     On  the day  of ,  18 . . . ,  said  defendant  answered 

the  petition  of  the  plaintiff  in  said  action,  denying  the  charge 
of  adultery  therein  made,  but  the  plaintiff  alleges  that  said 
charge  is  true,  and  she  will  be  able  to  prove  the  same  on  the 
trial  of  said  cause.]' 

3.  The  plaintiff  is  entirely  without  means  to  carry  on  this 
action  or  to  support  herself  during  its  pendency,  and  \_state  the 
facts  in  regard  to  the  number  and  age  of  children  if  in  care  of  wife]. 

4.  The  defendant  is  possessed  of  the  following  real  estate,  to- 
wit:  [describe  premises],  which  the  plaintiff  has  reason  to  believe 

•  state  the  facts.    The  failure  to  answer  will  not  prevent  the  court  from  allowing 
alimony  in  a  proper  case. 
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is  free  from  incumbrances  and  is  of  the  value  of  $ ,  and  is 

also  possessed  of  personal  property  to  the  value  of  | , 

.The  plaintiflf  therefore' prays  that  the  defendant  may  be  re- 
quired to  pay  the  plaintijff  a  reasonable  sum  for  her  mainte- 
nance and  support  during  the  pendency  of  the  action,  and  such 

further  sum  as  wiU  enable  her  to  carry  on  this  action. 

A.  B. 

[  Verification.] 

No.  763. 

Petition  for  Alimony  Pendente  Lite  where  Wife  is  Defendant. 

1.  Tour  petitioner  respectfully  states  to  the  court  that  on  the 

day  of ,  18...,  A.  B.  commenced  an  action  in  this 

court  against  her  for  a  dissolution  of  the  marriage  contract  ex- 
isting between  them  upon  the  ground  of  adultery. 

2.  On  the day  of .,  18...,  your  petitioner  filed  an 

answer  to  said  petition  denying  all  the  allegations  therein  except 
the  allegation  as  to  the '  marriage  between  the  plaintiff  in  said 
action  and  the  defendant. 

3.  [  Continue  as  in  preceding  form,  changing  the  language,  to  con- 
form to  the  facts.'] 

TSo.  764. 

Order  for  Alimony  Pendente  Lite. 

It  satisfactorily  appearing  to  the  court  that  the  [^plaintiff]  in 
this  actipn  is  destitute  of  the  means  of  support,  and  that  the  de- 
fendant [husband]  should  be  required  to   pay  her  the  sum  of 

$ for  her  support  and  to  enable  her  to  carry  on  [or  defend] 

the  action, 

It  is  therefore  ordered  by  the  court  that  the  [defendant]  pay  to 

the  plaintiff',  or  S.  J.,  her  attorney,  the  sum  of  | within  ... 

days  from  this  date,  and  the  further  sum  of  | upon  the  first 

day  of  each  month  during  the  pendency  of  the  action,  and  that 
in  default  of  such  payment  execution  issue  therefor. 

No.  765. 

Affidavit  for  Service  hy  Publication.^ 

A.  B.,  plaintiff  in  the  above  entitled  action,  being  first  duly 
sworn,  deposes  and  says  that  she   has   commenced  an  action 

>  The  affidavit  for  publication  is  jurisdictional.  Shields  v.  Miller,  9  Kan.,  390.  Slo- 
cum  V.  Slocum,  17  Wis.,  150.    Pories  v.  Syde,  31  Cal.,  343.    Atkins  v.  Atkins,  9  Neb.,  191. 
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against  the  defendant  in  the  district  court  of county  for  a 

divorce  from  the  bonds  of  matrimony  upon  the  ground  that  the 
defendant  has  willfully  abandoned  the  plaintifl',  without  good 
cause,  for  the  term  of  two  years  past,  that  said  defendant  is  a 
non-resident  of  this  state  and  absent  therefrom,  and  service  of 
summons  cannot  be  made  upon  him  in  this  state,  and;  affiant 
asks  for  service  by  publication. 

A.  B. 
Subscribed,  etc. 

Wo.  766. 

Notice.  ' 

To  C.  D.,  non-resident  defendant:  You  ai-e  hereby  notified 

that  on  the day  of ,  18...,  A.  B.  filed  a  petition  against 

you  in  the  district  court  of  county,  Nebraska,  the  object 

and  prayer  of  which  are  to  obtain  a  divorce  from  you  on  the 
ground  that  you  have  willfully  abandoned  the  plaintiff  without 
good  cause  for  the  term  of  two  years  last  past.  You  are  required 
to  answer  said  petition  on  or  before  Monday,  the  day  of 

,18... 

A.  B.,  plaintiff. 

By  S.  J.,  her  Attorney. 

For  proof  of  publication  see  mite  page  53. 

For  forms  of  answers  in  divorce  cases  see  cmte  pages  345,  370. 

For  forms  of  decrees  see  pages  416,  417. 

No  decree  of  divorce  and  of  the  nullity  of  a  marriage  shall  he  made 
solely  on  the  declarations,  confessions,  or  admissions  of  the  parties,  but 
the  court  shall  in  all  cases  require  other  satisfactory  evidence  of 
the  facts  alleged  in  the  petition  for  that  purpose. 

In  any  suit  brought  for  a  divorce  on  the  ground  of  adultery, 
altbough  the  adultery  be  established,  the  court  may  deny  a  di- 
vorce in  the  following  cases : 

First.  "When  the  offense  shall  appear  to  have  been  commit- 
ted by  the  procurement  or  with  the  connivance  of  the  complain- 
ant. 

Second.     "When  the  offense  charged  shall  have  been  forgiven 
by  the  injured  party,  and  such  forgiveness  be  proved  by  express 
proof  or  by  the  voluntary  cohabitation  of  the  parties  with  the 
knowledge  of  the  offense. 
34 
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Third.  When  there  shall  have  been  no  express  forgiveness 
and  no  voluntary  cohabitation  of  the  parties,  but  the  suit  shall 
not  have  been  brought  within  five  years  after  the  discovery  by 
the  complainant  of  the  offense  charged.     Gen.  Stat.,  page  350. 

Where  the  defendant  is  in  default  the  court,  before  render- 
ing a  decree,  should  examine  the  record  and  see  that  the  proper 
steps  have  been  taken  to  give  the  court  jurisdiction,  otherwise 
the  decree  will  be  a  nullity.  See  Atkins  v.  Atkins,  9  Neb.,  192. 
A  complete  record  should  be  made  in  the  case. 

Custody  of  children.  Upon  pronouncing  a  sentence  or  decree 
of  nullity  of  a  marriage,  .and  also  upon  decreeing  a  divorce, 
whether  from  the  bonds  of  matrimony  or  from  bed  and  board, 
the  court  may  make  such  further  decree  as  it  shall  deem  just  and 
proper  concerning  the  care,  custody,  and  maintenance  of  the 
minor  children  of  the  parties,  or  any  of  them,  and  make  a  new 
decree  concerning  the  same,  as  the  circumstances  of  the  parents 
and  the  benefit  of  the  children  shall  require.  Q-en.  Stat.,  846, 
347.     See  Hoffman  v.  Hoffman,  15  0.  S.,  427. 

ISO.  767. 
Petition  for  Custody  of  Children. 

1.  Your  petitioner  represents  to  the  court  that  at  the , 

18...  term  of  the  district  court  of county  a  decree  of  di- 
vorce was  rendered  by  said  court  in  an  action  pending  therein^ 
wherein  A.  B.  was  plaintiff  and  C.  D.  was  defendant,  dissolving 
the  bonds  of  matrimony  between  said  parties  and  awarding  the 
care  and  custody  of  [names  of  the  children],  minor  children  of 
said  parties,  to  C.  D. 

2.  Your  petitioner  further  represents  that  said  0.  D.  is  a 
man  addicted  to  the  use  of  intoxicating  liquors  \_state  any  facts 
showing  that  the  party  having  the  custody  of  the  children  is  not  a  suit- 
able person  to-be  entrusted  with  their  nurture  and  education]. 

Your  petitioner  therefore  prays,  etc. 

JSTo.  768. 

Order  Confiding  Custody  of  Children  to  the  Mother. 

This  cause  came  on  for  hearing  upon  the  petition  of  A.  B. 
and  the  evidence,  and  was  submitted  to  the  court,  and  it  appear- 
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ing  that  the  defendant  has  been  duly  notified  of  the  pendency 
of  this  petition,  and  no  one  appearing  in  his  behalf, 

It  is  ordered  that  the  care,  custody,  and  education  of  Inanes 
of  children']  be  confided  to  said  petitioner  until  the  further  order 
of  the  court. 


CHAPTER  XXXVIII. 


DOWER. 


TJi£  widow  of  every  deceased  person  shall  be  entitled  to  dower 
or  the  use  during  her  natural  life  of  one-third  part  of  the  lands 
whereof  her  husband  was  seized,  of  all  estate  of  inheritance  at 
any  time  during  the  marriage,  unless  she  is  lawfully  barred 
thereof.     G.  S.,  page  276. 

If  the  deceased  shall  have  no  issue  his  estate  shall  descend  to 
his  widow  during  her  natural  lifetime,  and  aft^er  her  decease  to 
his  father.  Id.,  281.  If  he  leave  no  kindred  his  estate  shall 
descend  to  his  widow.     Id.,  282. 

Exchange  of  lands.  If  a  husband  seized  of  an  estate  of  in- 
heritance in  lands  exchange  them  for  other  lands  his  widow 
shall  not  have  a  dower  of  both,  but  shall  have  her  election  to  be 
endowed  of  the  lands  given,  or  o.f  those  taken  in  exchange ;  and 
if  such  election  be  not*  evinced  by  commencement  of  pro- 
ceedings to  recover  her  dower  of  the  lands  given  in  exchange 
within  one  year  from  the  death  of  her  husband  she  shall  be 
deemed  to  have  elected  to  have  taken  her  dower  of  the  lands  re- 
ceived in  exchange. 

"When  a  person  seized  of  any  estate  of  inheritance  shall  have 
executed  a  mortgage  of  such  estate  before  marriage  his  widow 
shall  be  entitled  to  dower  out  of  the  lands  mortgaged,  as  against 
every  person  except  the  mortgagee  and  those  claiming  under 
him. 

Where  a  husband  shall  purchase  lands  during  coverture,  and  shall 
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at  the  same  time  mortgage  his  estate  in  such  lands  to  secure  the 
payment  of  the  purchase  money,  his  widow  shall  not  be  entitled 
to  dower  out  of  such  lawds,  ,as  against  the  mortgagee  and  those 
claiming  under  him,  although  she  shall  not  have  united  in  such 
mortgage ;  but  she  shall  be  entitled  to  dower  as  against  all  other 
persons. 

When  a  widow  shall  be  entitled  to  dower  out  of  any  lands 
which  shall  have  been  aliened  by  her  husband  in  his  lifetime, 
and  such  lands  shall  have  enhanced  in  value  after  the  alienation^ 
such  lands  shall  be  estimated  in  setting '"out  the  widow's  accord- 
ing to  their  value  at  the  time  they  were  so  aliened. 

"When  a  widow  is  entitled  to  dower  in  lands,  aind  her  right  is 
not  disputed  by  the  heirs  or  devisees,  or  persons  claiming  under 
them,  the  county  judge  has  authority  to  appoint  three  discreet, 
disinterested  persons  to  set  off  the  dower  by  metes  and  bounds.' 
Gen.  Stat.,  276-7. 

For  forms  of  petitions  see  ante  pages  331,  333. 

TSo.  769. 
Decree  for  Dower. 

This  cause  came,on  for  hearing  upon  the  petition,  answers  of  the 
defendants,  and  the  evidence,  and  was  submitted  to  the  court; 
on  consideration  whereof  the  court  finds  that  C.  D.  in  his  life- 
time was  seized  in  fee  simple  of  the  following  described  real 
estate,  to-wit :  [flescriie premises].,  and  that  the  plaintiff  is  the  widow 
of  said  G.  D.  and  is  entitled  to  dower  in  said  premises,  and  to 
have  the  same  assigned,  and  that  said  defendants  have  refused 
to  assign  the  same. 

It  is  therefore  considered  by  the  court  that  the  plaintiff  be  en- 
dowed of  onfe-third  part  of  the  premises  described  in  the  peti- 
tion, as  her  dower  therein  as  the  widow  of  said  C.  D.,  and  that 
E.  F.,  G.  H.,  and  I.  J.  be  and  hereby  are  appointed  by  the  court 
to  assign  said  dower  to  said  plaintiff  according  to  law,  and  re- 
port said  admeaisurement  to  this  court  without  delay. 

•  A  question  may  perhaps  arise  as  to  tlie  jurisdiction  of  the  probate  court  under  the 
provisions  of  the  constitution,  but  as  the  proceeding  affects  the  possession  and  not 
the  title,  it  is  probable  the  court  has  jurisdiction,  where  the  right  to  dower  Is  not  de- 
nied. 
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The  remedies  which  the  law  gives  to  the  widow  to  recover 
dower  are  more  comprehensive  than  the  old  writ  of  dower.  Al- 
though 2^rim,a  fade  her  remedy  for  dower  is  at  law,  yet  when  the 
title  is  admitted  but  impediments  are  thrown  in  the  way  of  her 
proceedings,  a  court  of  equity  will  sustain  an  action  for  the  ad- 
measurement of  her  dower.  Swaine  v.  Ferine,  5  Johns.  Ch.,  482. 
Cooper  V.  Whitney,  3  Hill,  95.     "Willard  Real  Estate,  etc.,  74. 

No.  770. 

Report  of  Commissioners. 

The  undersigned  E.  F.,  G.  H.,  and  I.  J.,  duly  appointed  by  an 
order  of  this  court  to  make  admeasurement  of  the  dower  in  this 
case,  respectfully  report  that  having  first  taken  the  oath  required 

by  law,  we,  on  the day  of ,  18...,  met  at  the  premises 

described  in  said  order,  to-wit:  [describe  premises  as  in  decree],  and 
caused  a  survey  to  be  made  of  the  same,  and  in  the  presence  of 
all  parties  interested  we  admeasured  and  laid  oiF  to  said  widow 
one-third  part  of  said  premises,  as  follows:  [describe  the  p-drtion 
assigned  to  the  widow'],  and  designated  the  same  by  monuments. 

E.  F. 
G.  II. 

Dated,  ,  18...  I.  J. 

Expenses,  [items], 

BTo.  771. 

Decree  of  Conjirination.^ 

This  cause  came  on  for  hearing  upon  the  report  of  the  persons 
appointed  by  the  court  to  make  an  assignment  of  dower  herein, 
and  was  submitted  to  the  court,  on  consideration  whereof  the 
court  finds  that  said  assignment  and  proceedings  have  in  all  re- 

1  Rule  84  of  the  Supreme  Court  of  New  York  provides  that  "whenever  a  party,  as  a 
tenant  for  life,  or  by  the  curtesy,  or  in  dower,  is  entitled  to  the  annual  interest  or  in- 
come of  any  sum  paid  into  court  and  invested  in  permanent  securities,  such  party 
shall  be  charged  with  the  expense  of  investing  such  sum,  and  of  receiving  and  paying 
over  the  interest  or  income  thereof;  but  if  such  party  is  willing  and  consents  to  ac- 
cept a  gross  sum  in  lieu  of  such  annual  interest  or  income  for  life,  the  same  shall  be 
estimated  accordin'g  to  the  then  value  of  an  annuity  of  six  per  cent  on  the  principal 
sum  during  the  probable  life  of  such  person,  according  to  the  Portsmouth  or  North- 
ampton tables.    See  Jackson  v.  Edwards,  7  Paige,  408. 


534 


PLEADING   AND   PRACTICE. 


spects  been  made  in  conformity  to  law,  and  the  same  are  hereby 
approved  and  confirmed. 

It  is  therefore  ordered  that  said  A.  B.  have  the  use  and  posses- 
sion of  the  lands  so  assigned  during  her  life. 

A  Table  correspondinfj  vHth  the  Northampton  Tables  showing  the  valite  nf  an  annuity  of  <me 
,    dollar,  at  six  per  cent,  on  a  single  life,  at  any  age  from  ores  year  to  ninety-four  inclusive. 
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Calculate  the  interest  for  one  year  upon  the  aipount  of  the  income  to  which  the 
party  is  entitled,  then  multiply  this  ii^erest  by  the  number  of  years,  and  the  product 
will  be  the  gross  value  of  the  life  estate  ^t  six  per  cent. 
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CHAPTER  XXXIX. 


REFEREES.' 

All  or  any  of  tlie  issues  in  the  action,  whether  of  law  or  fact,  or 
both,  may  be  referred  upon  the  written  consent  of  the  parties, 
or,  upon  their  oral  consent  in  court,  entered  upon  the  journal. 

When  the  parties  do  not  consent  the  court  may,  upon  the  ap- 
plication of  either,  or  of  its  own  motion,  direct  a  referee  in  either 
of  the  following-  cases : 

First.  Where  the  trial  of  an  issue  of  fact  shall  require  the  ex- 
amination of  mutual  accounts,  or  where  the  account  is  on  one 
side  only,  and  it  shall  be  made  to  appear  to  the  court  that  it  is 
necessary  that  the  party  on  the  other  side  should  be  examined  to 
prove  the  account;  in  which  cases  the  referees  may  be  directed  to 
hear  and  report  upon  the  whole  issue,  or  upon  a  specific  question 
of  fact  involved  therein.  ' 

Second.  Where  the  taking  of  an  account  shall  be  necessary  for 
the  information  of  the  court  before  judgment,  in  cases  which 
may  be  determined  by  the  court,  or  for  carrying  a  judgment  into 
effect." 

Third.  Where  a  question  of  fact,  other  than  that  upon  plead- 
ings, shall  arise  upon  motion  or  otherwise  in  any  stage  of  an 
action. 

The  trial  before  referees  is  conducted  in  the  same  manner  as  a 
trial  before  the  court.  They  have  the  same  power  to  summon 
and  enforce  the  attendance  of  witnesses,  to  administer  all  neces- 
sary oaths  in  the  trial  of  the  case,  and  to  grant  adjournments,  as 
the  court  upon  such  trial. 

1  A  purely  legal  action  cannot  be  referred  except  by  consent  of  the  parties,  as  neither 
party  can  be  deprived  of  his  right  of  trial  byjury  in  such  cases.  Lamaster  v.  Schofleld, 
5  Nteb.,  148.  Mills  v.  Miller,  3  Id,,  74.  A  reference  witliout  the  consent  of  parties  can 
be  made  only  in  those  cases  where,  under  the  former  chancery  practice,  a  reference 
could  have  been  made. 

2  In  actions  relating  to  trusts,  agency,  partnership,  etc.,  where  the  partnership, 
agency,  trust,  etc.,  are  denied,  no  reference  will  be  ordered  until  the  court  finds  that 
the  partnership,  agency,  etc.,  existed.  > 
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Referees  must  state  the  facts  found  and  the  conclusions  of  law 
separately,  and  their  decision  must  be  given,  and  may  be  except- 
ed to  and  reviewed  in  like  manner  as  decisions  of  the  coflrt. 

The  report  of  the  referees  upon  the  whole  issue  stcinds  as  the  decision 
of  the  court,  and  judgment  may  be  entered  thereon  in  the  same 
manner  as  if  the  action  had  been  tried  by  the  court. 

"When  the  reference  is  to  report  the  facts,  the  report  has  the 
effect  of  a  special  verdict. 

No.  772. 

Order  of  Reference  by  Oral  Consent. 

Wow  came  the  parties  in  this  case,  and  by  theiy  oral  consent, 
given  in  open  court,  it  is  ordered  that  this  cause  be  referred  to 
G.  H.,  who  is  hereby  appointed  referee,  to  hear  the  testimony 
[_and  reduce  the  same  to  writing^,  and  to  try  the  issues  of  fact  [or 
law  and  faof]  arising  in  the  cause,  and  report  his  findings  to 
the  court  by  the day  of ,  18... 

3Sro.  773. 
Consent  in  Writing. 

We  hereby  consent  that  the  above  entitled  cause  be  referred 
to  G.  H.  as  sole  referee  to  hear  and  determine  the  same. 

[Signatures  of  the  parties,  or  their  attorneys.] 
Dated,  ,  18... 

No.  774. 
Order  of  Reference  Without  Consent. 

This  cause  came  on  for  hearing  on  the  motion  of  the  [plaijitiff] 
to  refer  said  cause,  and  was  submitted  to  the  court,  and  it  ap- 
pearing to  the  court  that  the  action  is  one  proper  to  be  referred, 
and  thait  it  is  necessary  to  examine  mutual  accounts  between  the 
parties. 

It  is  therefore  ordered,  etc.  [as  in  form  Mo.  772]. 

BTo.  775.     , 

Findings  of  Fact. 

In  pursuance  of  an  order  of  this  court  appointing  the  under- 
signed sole  referee  to  find  and  report  the  facts  at  issue  in  this 
case,  I  took  the  oath  required  by  law  and  fixed  the day  of 
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,  18...,  at ,  as  the  time  and  place  for  a  hearing, 

and  notified  the  parties  thereof. 

At  the  time  and  place  above  stated  I  proceeded  to  the  trial  of 
the  matters  above  referred  to  me,  the  plaintifi^  appearing  by 
S.  J.,  his  attornej^,  and  the  defendant  by  S.  H.,  his  attorney; 
and  after  hearing  the  evidence  ofifered  by  the  parties  and  the  ar- 
guments of  their  attorneys  I  find  the  following  facts: 

1.  That  on  the  day  of ,  18...,  the  defendants  C. 

D.  and  E.  A.  D.  executed  and  delivered  to  A.  B.  the  note  and 
mortgage  set  forth  in  the  petition. 

2.  That  the  sole  consideration  for  said  mortgage  was  the  sum 

of  $ ,  then  loaned  by  said  A.  B.  to  said  C.  D.,  and  that  the 

note  was  drawn  for  | in  excess  of  the  amount  actually  ow- 
ing by  C.  D.  to  said  A.  B. 

3.  That  on  the day  of ,  18...,  and  after  said  note 

had  become  due  and  payable,  said  A.  B.  sold  and  assigned  the 
same,  with  the  security,  to  the  plaintifi*. 

All  of  which  is  respectfully  submitted. 

G.  H.  Referee. 

ISo.  776. 
Reference  to  Report  on  All  the  Issues. 

In  pursuance  of  an  order  of  this  court  appointing  the  under- 
signed sole  referee  to  hear  and  determine  all  the  issues  in  this 

cause,  I  took  the  oath  required  by  law  and  fixed  the day  of 

,  18...,  at ,as  the  time  and  place  for  a  hearing,  and 

notified  the  parties  thereof. 

At  the  time  and  place  above  stated  I  proceeded  to  the  trial  of 
said  issues,  the  parties  appearing  by  their  attorneys,  and  after 
hearing  the  evidence  offered  by  the  parties  and  the  arguments 
of  their  attorneys  I  find  the  following  facts : 

1.  That  the  plaintiff"  has  been  a  bona  fide  resident  of 

county,  in  this  state,  since  the  day  of ,  18... 

2.  That  on  the  day  of ,  18...,  the  plaintiff"  and 

defendant  were  married  at ,  in  the  state  of 

3.  That  thereafter  the  plaintiff  and  defendant  lived  together 
as  husband  and  wife  until  the day  of ,  18... 

4.  That  on  or  about  the day  of ,18...,  the  defend- 
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ant  committed  adultery  with  one  without  the  consent  or 

procurement  of  the  plaintiff. 

5.  That  the  plaintiff  has  not  cohabited  with  the  defendant 
since  discovering  that  the  defendant  had  committed  said  offense. 

6.  That  the  defendant  possesses  real  and  personal  estate  of 
the  value  of  $ 

Conclusions  of  Law. 

1.  That  the  plaintiff  is  entitled  to  a  decree  of  divorce  from 
the  defendant. 

2.  That  the  plaintiff  is  entitled  to  the  sum  of  | as  ali- 
mony. 

All  of  which  is  respectfully  submitted, 

G.  H.,  Referee. 

ISO.  777. 

Motion  for  Further  Report, 

The  [defenckmf]  moves 'the  court  to  require  the  referee  in  this 
case  to  make  a  further  report,  stating  therein  [state  what  is  re^ 
quired  within  the  scope  lof  the  order  of  reference]. 

BTo.  778. 
Exceptions  to  Report.^ 

The  [defendanf]  excepts  to  the  report  of  the  referee  herein  for 
the  foUowng  reasons : 

1.  Because  the  referee  finds  that  there  is  due  from  the  de- 
fendant to  the  plaintiff  upon  the  cause  of  action  set  forth  in  the 

petition   the   sum  of  $ for  [renf],  whereas   the   testimony 

shows  that  the  entire  sum  received  amounted  only  to  the  Sum  of 


2.     Because  [point  out  specifically  each  finding  or  conclusion  ex- 
cepted to]. 

CD., 
By  S.  H.,  his  Attorney. 

'  The  exceptions  here  referred  to  are  exceptions  to  the  findings  of  fact  or  conclusions 
of  law  of  the  referee  in  the  final  determination  of  the  case,  there  being  no  opportu- 
nity to  except  orally  to  such  findings  or  conclusions.  But  they  do  not  apply  to  the 
decisions  of  the  referee  made  during'the  progress  of  the  trial.  These  must  be  ex- 
cepted to  at  the  time.  Exceptions  do  not  take  the  place  of  a  motion  for  a  new  trial. 
These  exceptions  are  filed  in  court,  and  not  before  the  referee. 
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No.  779. 
Motion  to  Set  Aside  the  Report  and  for  a  New  Trial.^ 

The  Idefendanq  moves  the  court  to  set  aside  the  report  of  the 
referee  and  grant  a  new  trial  in  this  case  for  the  following  rea- 
sons: 

1.  [Proceed  as  in  a  motion  for  a  new  trial  in  an  acUon  at  law, 
ante  page  ....] 

2-  C.  D., 

By  S.  H.,  his  Attorney. 

If  no  objection  is  made  to  the  report  by  motion  or  otherwise, 
judgment  will  be  rendered  thereon  as  on  the  verdict  of  a  jury. 


CHAPTER  XL, 


COSTS  AND  SECURITY  FOR  COSTS. 

In  all  cases  in  which  the  plaintiff  is  a  non-resident  of  the  county  in 
which  the  action  is  brought,  before  commencing  such  action  the 
plaintiff  must  furnish  a  sufficient  surety  for  costs.  The  surety 
must  be  a  resident  of  the  county  where  the  action  is  brought 
and  approved  by  the  clerk.  His  obligation  shall  be  complete 
simply  by  indorsing  the  summons  or  signing  his  name  on  the  com- 
plaint as  security  for  costs.  He  shall  be  bound  for  the  payment 
of  all  costs,  which  may  be  adjudged  against  the  plaintiff  in  the 
court  in  which  the  action  is  brought  or  in  any  other  to  which  it 
may  be  carried,  and  for  costs  of  the  plaintiff's  witnesses,  whether 
the  plaintiff  obtain  judgment  or  not. 

Action  may  he  dismissed,  lohen.  An  action  in  which  security 
for  costs  is  required  by  the  last  section,  and  has  not  been  given, 
shall  be  dismissed  on  motion  and  notice  by  the  defendant  at  any 

"  To  obtain  a  review  of  a  decision  of  a  referee  a  motion  for  a  new  trial  is  necessary. 
Simpson  v.  Oregg,  5  Neb.,  237.  Mulce  v.  Slierman,  13  How.  Pr.,  411.  Morgan  v.  Bruce,  1 
Code  Rep.  G.  S.,  364.  Van  Steenburg  v.  Hoffman,  15  Barb.,  38.  Smith  v.  Schank,  18  Id., 
346. 
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proper  time  before  judgment,  unless  in  a  reasonable  time,  to  be 
allowed  by  the  court,  such  security  for  costs  be  given. 

In  case  plaintiff  becomes  a  non-resident.  If  the  plaintiff  in  an 
action  after  its  commencement  become  a  non-resident  of  the 
county  in  which  it  is  brought,  he  shall  give  security  for  costs  in 
the  manner  and  under  the  restrictions  provided  in  the  two  pre- 
ceding sections. 

Additional  security.  .  In  an  action  in  which  security  for  costs 
has  been  given  the  defendant  may  at  any  time  before  judgment, 
after  reasonable  notice  to  the  plaintiff,  move  the  court  for  addi- 
tional security  on  the  part  of  the  plaintiff. 

And  if  on  such  motion  the  court  be  satisfied  that  the  surety 
has  removed  from  the  state,  or  is  not  sufficient,  the  action  may 
be  dismissed,  unless  in  a  reasonable  time,  to  Idb  fixed  by  the 
court,  sufficient  security  be  given  by  plaintiff. 

After  final  judgment  has  been  rendered  in  an  action  in  which  se- 
curity for  costs  has  been  given,  as  required  by  this  chapter,  the 
court,  on  motion  of  the  defendant,  or  any  other  person  having 
a  right  to  such  costs  or  any  part  thereof,  after  ten  days'  notice  of 
such  motion,  may  enter  up  judgment  in  the  name  of  the  de- 
fendant or  his  legal  representatives  against  the  surety  for  costs, 
his  executors  or  administrators,  for  the  amount  of  costs  ad- 
judged against  the  plaintiff,  or  so  much  thereof  as  may  be  un- 
paid. Execution  may  be  issued  on  such  judgment  as  in  other 
cases  for  the  use  and  benefit  of  the  persons  entitled  to  such  costs. 

If  any  informer,  under  a  penal  statute,  to  whom  the  penalty  or 
any 'part  thereof,  if  recovered,  is  given,  shall  dismiss  his  suit  or 
prosecution,  or  fail  in  the  same,  he  shall  pay  all  costs  accruing 
on  such  suit  or  prosecution,  unless  he  be  an  officer  whose  duty 
it  is  to  commence  the  same. 

Where  defendants  disclaim  having  any  title  or  interest  in  land  or 
other  property,  the  subject  matter  of  the  action,  they  shall  re- 
cover their  costs,  unless  for  speciai  reasons  the  court  decide  oth- 
erwise. 

Unless  otherwise  provided  by  statute  the  costs  of  motions, 
continuances,  amendments,  and  the  like,  shall  be  taxed  and  paid 
as  the  court  in  its  discretion  may  direct.     Code,  §§  612,  619. 

Costs  may  he  allowed  on  a  motion  or  demurrer,  in  the  discretion  of 
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the  court  or  judge,  not  exceeding  ten  dollars,  which  shall  be  ab- 
solute against  the  losing  party  on  such  demurrer  or  motion,  but 
these  provisions  do  not  apply  to  verbal  motions  or  demurrers 
ore  terms  during  the  course  of  the  trial.  A  sum  not  exceeding 
$10  may  also  be  granted  on  a  continuance.     Laws  of  1875,  63. 

Alloiced  of  course,  when.  When  it  is  not  otherwise  provided 
by  this  and  other  statutes  costs  shall  be  allowed  of  course  to  the 
plaintiff  upon  a  judgment  in  his  favor,  in  actions  for  the  recov- 
ery of  money  only,  or  for  the  recovery  of  specific  real  or  per- 
sonal property. 

Shall  not  recover  costs,  when.  If  it  shall  appear  that  a  justice 
of  the  peace  has  jurisdiction  of  an  action  and  the  same  has 
been  brought  in  any  other  court  the  plaintiff  shall  not  recover 
costs;'  and  in  all  actions  for  libel,  slander,  malicious  pi-osecu- 
tion,  assault,  assault  and  battery,  false  imprisonment,  criminal 
conversation,  seduction,  actions  for  nuisance,  or  against  a  justice 
of  the  peace  for  misconduct  in  ofBce,  if  the  damages  assessed  be 
under  $5  the  plaintiff  shall  not  recover  any  costs. 

Costs  shall  be  allowed  of  course  to  any  defendant  upon  a  judg- 
ment in  his  favor  in  the  actions  mentioned  in  the  last  two  sec- 
tions. 

In  other  actions  the  court  may  award  and  tax  costs,  and  ap- 
portion the  same  between  the  parties  on  the  same  or  adverse 
sides,  as  in  its  discretion  it  may  think  right  and  equitable.' 

Where  several  actions  are  brought  on  07ie  bill  of  exchange,  promis- 
sory note,  or  other  obligation  or  instrument  in  writing,  against 
several  parties,  who  might  have  been  joined  as  defendants  in 
the  same  action,  as  allowed  by  section  forty-four,  no  costs  shall 
be  recovered  by  the  plaintiff  in  more  than  one  of  such  actions 
if  the  parties  proceeded  against  in  the  other  actions  were  at  the 
commencement  of  the  previous  action  openly  within  the  state. 

When  a  summons  is  issued  to  another  county  than  that  in  which 
the  action  or  proceeding  is  pending  it  may  be  returned  by  mail, 
and  the  sheriff  shall  receive  the  same  fees  as  if  the  summons 
had  issued  in  the  county  of  which  he  is  the  sheriff.  Code,  §§ 
620-625, 

'  Gere  v.  Sweet,  2  Neb.,  77.    Seach  v.  Cramer,  5  Id.,  98.    Miller  v.  Eoby,  9  Id.,  471. 
'  See  Frailier  v.  Ingham,  4  Neb.,  531. 
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BTo.  780. 

Motion  for  Security  for  Costs. 

The  defendant  moves  the  court  to  reqtiire  the  plaintiff  to 
give  security  for  the  costs  of  this  action  for  the  following  rea- 
sons : 

1.     Because  the  plaintiff  is  a  non-resident  of county. 

[Or  because  the  plaintiff  has  removed  from,' county  since 

the  commencement  of  the  action.^ 

C.  D. 
By  S.  H.,  his  Attorney. 

No.  781. 

Motion  for  Additional  Security. 

The  defendant  moves  the  court  to  require  the  plaintiff  to  give 
additional  security  for  costs  in  this  action  for  the  following  rea- 
sons: 

1.    Because  E.  F.,  the  surety  in  this  action,  has  removed  from 

county. 

[Or  because  E.  F.,  the  surety  in  this  action,  is  insufficient'] 

C.  D. 
By  S.  H.,  his  Attorney. 

No.  782. 


C.  D.,  defendant  in  this  action,  being  first  duly  sworn,  de- 
poses and  says  that  A.  B.,  the  plaintiff  herein,  is  a  non-resident 

of county. 

CD. 

Subscribed,  etc.^ 

BTo.  783. 
Notice  to  Plaintiff. 

Ton  are  hereby  notified  that  on  the  day  of ,  18..., 

or  as  soon  thereafter  as  I  can  be  heard,  I  will  move  the  court 
for  security  for  costs  in  this  action  upon  the  ground  that  you 

are  a  non-resident  of county. 

CD., 
By  S.  H.,  his  Attorney. 
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No.  784. 

Order  Requiring  the  Plaintiff  to  Give  Seeurity  for  Costs. 

This  cause  came  on  for  hearing  upon  the  motion  of  the  de- 
fendant to  require  the  plaintiff  to  give  security  for  costs,  and 
was  submitted  to  the  court,  on  consideration  whereof  it  is  or- 
dered that  unless  the  plaintiff  give  security  for  costs  within  ... 
days  this  action  be  dismissed. 

Uo.  785. 
Order  Dismissing  Action. 

The  plaintiff  having  failed  to  comply  with  the  order  of  the 
court  and  give  security  for  costs  as  therein,  required,  this  action 
is  therefore  dismissed  at  the  costs  of  the  plaintiff. 

Wo.  786. 

Security  for  Costs  Indorsed  on  Summons  or  Petition.'^ 

I  acknowledge  myself  security  for  costs  in  this  case. 

E.  F. 

I  approve  of  the  above  surety. 

K  L;,  Clerk  of  the  District  Court. 
Dated,  ,  18... 

No.  787. 

Motion  for  Judgment  Against  Security. 


0.  D.  moves  the  court  for  judgment  for  the  sum  of  $ 

against  E.  F.,  the  security  for  costs  in  the  case  of  A.  B.  v.  said 

C.  D.,  judgment  for  | costs  having  been  rendered  in  this 

court  in  said  cause  on  the  day  of ,  18...,  in  favor  of 

C.  D.  and  against  A.  B.  '         C.  D. 

By  S.  H.,  his  Attorney. 

BTo.  788. 

Notice  of  Motion  for  Judgm.ent  Against  Surety  for  Costs. 

To  [the  surety] : 

You  are  hereby  notified  that  on  the  day  of ,  18..., 

or  as  soon  thereafter  as  I  can  be  heard,  I  will  move  for  judg- 

'  See  JVewsome's  Adm.  v.  Myan,  18  Ohio,  245. 
2  Section  616. 
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ment  against  you  for  the  sum  of  | as  security  for  costs  in 

the  case  of  A.  B.  v.  C.  D.,  I  having,  on  the  day  of , 

18...,  recovered  judgment  against  A.  B.  for  the  sum  of  $ , 

costs  in  said  action. 

C.  D.,. 
By  S.  H.,  Ms  Attorney. 
Dated,  ,  18... 

BTo.  789. 

Judgment  Against  Surety  for  Costs. 

This  cause  came  on  for  hearing  upon  the  motion  of  C.  D.  for 
judgment  against  E.  F.,  the  surety  for  costs  in  the  case  of  A.  B. 
V.  CD.,  and  was  submitted  to  the  court,  and  it  appearing  to 
the  court  that  said  E.  F.  has  been  duly  notified  of  the  pendency 

of  this  motion,  and  that  C.  D.  has  recovered  the  sum  off , 

judgment  for  costs  in  said  action,  and  that  the  same  are  unpaid, 
and  that  said  E.  F.  is  liable  for  the  payment  thereof, 

It  is  therefore  considered  by  the  court  that  C.  D.  recover  from 
E.  F.  the  sum  of  $ ,  and  his  cOsts  herein  expended  taxed  at 


BTo.  790. 

Motion  for  Re-taxation  of  Costs.  ' 

,  The  defendant  moves  the  court  for  an   order  directing  the 
clerk  to  re-tax  the  costs  in  this  action  for  the  following  reasons:- 
1.     \_Point  out  specifically  the  objectiojis  to  the  costs  as  taxed.'] 

BTo.  791. 
Order  for  He-taxation. 

This'  cause  came  on  for  hearing  on  the  motion  of  the  defend- 
ant for  a  re-taxation  of  costs,  and  was  submitted  to  the  court,  on 
consideration  whereof  it  is  ordered  that  the  clerk  re-tax  the  costs 

in  this  action,  charging  to  the  plaintiff'  the  costs  of  | ,  and 

to  the  defendant  the  costs  of  $ 

"When  costs  are  improperly  taxed  the  remedy  is  by  motion. 
Linton  v.  Housch,  4  Kan.,  536.  v 
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CHAPTER  XLI. 


ENTITLING    PLEADINGS,  MOTIONS,  ETC.       PROCESS. 

Every  petition,  answer,  demurrer,  reply,  motion,  or  affidavit' 
filed  in  the  action  should  be  entitled  in  the  court  wherein  it  is 
filed,  thus:" 

In  the  District  Court  of County: 

A.  B. 


A  journal  entry  should  state  the  names  of  the  parties  to  the 
action  thus : 

C.  D.  j 

BTo.  792. 

Form  of  Order  made  by  Judge  in  Vacation. 

Before  J.  J.,  Judge  of  the  District  Court  of  ....;....  county^ 
Nebraska. 
[Title  of  Cause.] 
[Orrfer.J 

J.  J.,  Judge. 
Title  when  the  proceedings  are  ex  parte. 

In  the  matter  of  the  application  of  A.  B. 
For  [state  objecf]. 

The  style  of  all  process  shall  be  "  The  State  of  ISTebraska, 

county."     It  shall  be  under  the  seal  of  the  court  from  whence 
the  same  shall  issue,  shall  be  signed  by  the  clerk,  and  dated  the 
day  it  is  issued. ' 
An  order  for  a  provisional  remedy  or  any  other  process,  in  an  ac- 

1  See  Cook  v.  Stoats,  18  Barb.,  408. 

'  The  failure  of  a  party  to  properly  entitle  his  petition  is  not  a  fatal  defect,  but  may 
be  good  ground  for  a  motion  to  require  the  plaintiff  to  amend  it.  Livingston  v.  Coe, 
4  Neb.,  379. 

» Code,  §  880. 

35 
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tion  wherein  the  sheriff  is  a  party  or  is  interested,  shall  be  di- 
rected to  the  coroner.  If  both  these  officers  are  interested  the 
process  shall  be  directed  to  and  executed  by  a  person  appointed 
by  the  court'  or  judge. 

The  court  or  judge  for  good  cause  may  appoint  a  'person  to  serve  a 
particular  process  or  order,  who  shall  have  the  same  power  to  ex- 
ecute it  which  the  sheriff  has.  The  person  may  be  appointed 
on  the  motion  of  the  party  obtaining  the  process  or  order,  and 
the  return  must  be  verified  by  affidavit.  He  shall  be  entitled  to.' 
the  fees  allowed  the  sheriff  for  similar  services. 


CHAPTER  XLII. 


REVIVOR    OF   ACTIONS. 

If  the  order  is  made  by  consent  of  the  parties  the  action  shall 
forthwith  stand  revived;  and  if  not  made  by  "consent  the  order 
shall  be  served  in  the  same  manner,  and  returned  in  the  same 
time  as  a  summons,  upon  the  party  adverse  to  the  one  making 
the  motion,  and  if  sufficient  cause  be  not  shown  against  the  •  re- 
vivor the  action  shall  stand  revived." 

BTo.  793. 
Suggestion  of  Death. 

The  [^plaintiff'\  suggests  to  the  court  the  death  of  0.  D.,  de- 
fendant [or  one  of  the  defendants']  herein,  and  that  B.  F.  has  been 
appointed  administrator  of  his  estate.' 

Uo.  794. 

Order  of  Revivor  by  Consent. 

And  now  comes  the  [plaintiff]  and  suggests  to  the  court  that  - 
the  defendant  has  died  since  this  action  was  commenced,  and 

'  The  right  to  revive  an  action  under  the  code  is  not  ^dependent  on  the  discretion  of 
the  court,  but  under  the  conditions  and  within  the  time  limited  is  a  matter  of  wght. ' 
Carter  v.  Jennings,  34  O.  S.,  182.    Gillette  v.  Morrison,  7  Neh.,  263. 

'  Code,  §  461. 

=  A  creditor  may  pray  for  the  appointment  of  an  administrator  if  the  widow  or  next 
of  liin  fail  to  make  application  within  thirty  days.    G.  S.,  310, 
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that  E.  F.  has  been  appointed  administrator  of  his  estate,  and 
the  court  being  fully  advised  in  the  premises,  and  the  parties 
consenting  thereto,  it  is  hereby  ordered  that  the  aption  stand  re- 
vived in  the  name  of  E.  P.  as  administrator  and  proceed  against 
him  [or  in  his  favor]. 

No.  795. 

Conditional  Order  of  Revivor  on  the  Death  of  the  Defendant. 

And  now  comes  the  plaintiff  and  suggests  to  the  court  that 
the  defendant  C.  D.  has  died  since  this  action  was  commenced, 
and  that  E.  E.  has  been  appointed  administrator  of  his  estate; 
and  the  court  being  fully  advised  in  the  premises,  on  motion  of 
the  plaintiff  it  is  ordered  that  this  action  be  revived  in  the  name 
of  E.  F.  as  such  administrator,  and  proceed  against  him,  unless 
he  show  sufficient  ca^ise  against  said  revivor  within  . . .  days  aftei? 
the  service  of  this  order  upon  him. 

liTo.  796. 
Conditional  Order  of  Revivor  on  the  Death  of  the  Plaintiff.^ 

And  now  comes  E.  F.  and  suggests  to  the  court  that  the  plain- 
tiff has  died  since  this  action  was  commenced,  and  that  he  has 
been  duly  appointed  administrator  of  his  estate;  and  the  court 
being  fully  advised  in  the  premises,  it  is  ordered  on  motion  of 
said  E.  F.  that  the  action  be  revived  in  his  name  as  such  ad- 
ministrator, unless  sufficient  cause  be  shown  by  the  defendant 
against  said  revivor  within  ...  days  after  the  service  of  the  order 
upon  him. 

No.  797. 

Final  Order  of  Revivor. 

Now  comes  the  plaintiff,  and  it  appearing  to  the  court  that 
the  conditional  order  of  revivor  herein  was  duly  served  on  said 

\E.  F.]  on  the  day  of ,  18...,  and  no  sufficient  cause 

being  shown  against  said  revivor,  it  is  therefore  ordered  that  this 
action  stand  revived  in  the  name  of  E.  F.  as  administrator,  and 
proceed  against  him. 

'  The  order  may  te  made  forthwith,  but  without  the  consent  Of  the  defendant  can- 
not be  made  after  the  expiration  of  a  year  from  the  time  the  order  might  have  been 
first  made.    Code,  §  467. 
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No.  798. 

Revivor  of  Jiidgment  on  the  Death  of  the  Plaintiff  or  Defendant. 

And  now  comes  the  plaintiff  [or  E.  FJ]  and  suggests  to  the 
court  that  the  [_defendant'\  has  died  since  judgment  was  recov- 
ered in  this  action,  and  that  E.  F.  has  been  appointed  adminis- 
trator of  his  estate,  and  tliat  thei^e  still  remains  due  and  unpaid 
on  said  judgment  the  sum  of  | ,  and  the  court  being  fully  ad- 
vised in  the  premises,  on  motion  of  the  plaintiff  it  is  ordered' 
that  said  E.  E.  show  cause  within  ...  days  from  the  service  of 

this  'order  why  said  judgment  for  the  sum  of  $ should  not 

stand  revived  against  him  as  administrator  of  the  estate  of  C.  D. 
deceased. 

liTo.  799. 

Order  of  Revivor. 

* 

And  now  comes  the  \_plaintiff'],  and  it  appearing  to  the  court 
that  the  conditional  order  of  revivor  herein  was  duly  served' 

upon  E.  F.  on  the day  of ,  18...,  and  no  sufficient 

cause  being  shown  to- the  contrary,  it  is  ordered  that  the  judg- 
ment in  favor  of  the  plaintiff  and  against  C.  D.  rendered  at  the 

,  18...,  term  of  this  court  for  the  sum  off ,  and  | 

costg  of  the  action,  be  and  the  same  hereby  is'  revived  against 
E.  F.  as  administrator  of  the  estate  of  C.  D.  deceased. 

BTo.  800. 

Conditional  Ovder  of  Revivor  of  Dormant  Judgment. 

And  now  comes  the  plaintiff  and  shows  t6  the  court  that  the 

judgment  rendered  in  this  action  on  the day  of ,18..., 

for  the  sum  of  $ and  $ costs  of  suit,  has  become  dor- 
mant by  lapse  of  time,  and  is  unpaid. 

It  is  therefore  ordered  by  the  court  that  said  judgment  be  re- 
vived, unless. sufficient  cause  be  shown  by  said. defendant  against 
said  revivor  within  ...  days  from  the  service  of  this  order  upon 
him. 

Wo.  801. 

Order  of  Revivor  of  Dormant  Judgment. 

And  now  comes  the  plaintiff,  and  it  appearing  to  the  court 
that  the  conditional  order  of  revivor  made  by  this  court  was 
duly  served  on  the  defendant  on  the  day  of ,  18...,. 
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and  that  said  judgment  is  unpaid,  and  no  sufficient  cause  being 
shown  why  said  judgment  should  not  be  revived,  it  is  ordered 
that  said  judgment  stand  revived  for  the  sum  of  $ ,  with  in- 
terest from  the day  of ,  18...,  and  $ costs  of  suit. 

Wo.  802. 

Conditional  Order  where  Payments  have  been  Made. 

And  now  comes  the  plaintiff  and  shows  to  the  court  that  the 

judgment  rendered  in  this  action  on  the  ......  day  of , 

18...,  for  the  sum  of  $ and  $ costs  of  suit,  has  become 

dormant  by  lapse  of  time,  and  that  the  following  payments  have 
been  made  thereon,  to-wit:  [state  amount  and  date  of  payment^, 
and  that  there  now  remains  due  thereon  the  sum  of  $ 

It  is  therefore  ordered  by  the  court  that  said  judgment  be  re- 
vived for  the  sum  of  $ ,  unless  sufficient  cause  be  shown  by 

the  defendant  against  said  revivor  within  ...  days  from  the  ser- 
vice of  this  order  upon  him. 

A  judgment  of  revival  is  merely  a  continuation  of  the  original 
action,  and  continues  the  vitality  of  the  original  judgment  with 
all  its  incidents  from  the  time  of  its  rendition.  Haton  v.  Hasty, 
6  Neb.,  419. 
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APPEALS    TO   THE   DISTRICT    COURT. 

PUadings  when  to  be  fled.  In  all  cases  of  appeal  from  the 
county  court  or  a  justice  of  the  peace  the  plaintiff  shall,  within 
twenty  days  from  and  after  filing  his  transcript  in  the  district 
court  as  required  by  law,  file  his  petition  as  required  in  civil 
cases  in  the  court  to  which  such  appeal  is  taken ;  and  the  an- 
swer shall  be  filed  and  issue  joined  as  in  cases  commenced  in 
such  appellate  court.     Laws  of  1877,  page  17. 

No  notice  of  appeal  is  necessary  in  appealing  from  the  judgment 
of  a  justice  of  the  peace,  and  the  same  is  true  in  appealing  from 
the  judgment  of  the  county  court  in  a  civil  action. 
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Where  an  appeal  is  taken  from  a  d^cison  allowing  or  disal- 
lowing a  claim  against  an  estate,  the  party  appealing  shall,  after 
the  appeal  is  taken,  give  notice  of  such  appeal  and  the  hearing 
thereof  in  the  district  court  by  service  of  notice  thereof  on  the 
adverse  party;  or,  if  personal  service  cannot  be  had,  by  causing 
the  same  to  be  published 'two  successive  weeks  in  some  weekly 
newspaper  of  general  circulation  in  the  cotmty,  the  notice  to  be 
complete  ten  days  before  the  next  succeeding  term  of  court,  §  236, 
Chapter  17,  G.  S, 

BTo.  803. 

Notice  of  Appeal. 
[Title  of  Cause.] 

To  A.  B.: 

You  are  hereby  notified  that  the  defendant  C.  D,  has  appealed 

from   the   decision  of  the   county  judge  of county   [or 

, commissioners],  disallowing  [or  allowing^ tl[i&  clavoa 

of  C.  D.  for  the  sum  of  $ against  the  estate  of  E.  I'.,  to  the 

district  court  of county,  and  that  said  appeal  will  come 

on  for  hearing  and  trial  in  said  court  at  the ,  18...,  term  , 

thereof,  to  be  held  at on  the  day  of ,  18... 

CD., 
By  S.  H.,  his  Attorney. 

Dated,  ,  18... 

The  claimant  must  also  file  a  bond  in  the  county  court  within 
ten  days  from  the  time  .the  decision  is  made,  conditioned  to  pro- 
secute the  appeal  to  effect  without  unnecessary-  delay  and  pay  all 
damages  awarded  on  the  appeal. 

"So  pleadings  seem  to  be  required  on  such  an  appeal,  but  the 
district  court  undoubtedly  may  order  pleadings  to  be  filed. 

Appeal  from  a  decision  of  the  county  board.  The  judgment  of 
a  county  board  in  allowing  or  rejecting  a  claim  is  final  unless 
an  appeal  be  taken.  The  jurisdiction  of  the  district  court  is 
appellate  only.  Brown  v.  Otoe  co.,  6  ISTeb,,  111.  Clark  i;.  Buffalo 
Co.,  Id.,  464. 

The  county  board  need  not  make  a  finding  or  render  a  formal 
judgment  in  allowing  or  rejecting  an  account.  It  is  sufficient  if 
it  is  "  allowed  "  or  "  disallowed.'" 

'  Slack  V.  Saunders  Co.,  8  Neb.,  440. 
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No.  804. 

* 

Notice  of  an  Appeal  from  a  Decision  of  the  County  Board  Allowing  or 
Disallowing  an  Account. 

To  [name  of  the  chairman  of  the  hoard]. 

You  are  hereby  notified  that  I  shall  appeal  to  the  district 

court  of county  from  the  decision  of  the  county  board 

made  on  the  day  of ,  18...,  in  rejecting  [or  allowing] 

the  claim  of against county. 

A.  B.  [or  name  of  tax  payer]. 

A  bond  must  also  be  filed.     No  pleadings  seem  to  be  required. 

In  taking  an  appeal  from  the  assessment  of  damages  for  land 
appropriated  by  a  railroad  company  to  the  district  court,,  the  ap- 
pellant is  not  required  by  the  statute  to  execute  an  appeal  bond. 
Nebraska  Railway  Company  v.  Van  Dusen,  6  Neb.,  160. 

In  such  an  appeal  it  is  not  necessary  to  file  pleadings  in  the 
case  in  the  district  court — a  jury  is  impaneled  by  the  court  to 
hear  the  proof  and  assess  the  damages  sustained  by  the  owner 
of  the  land  taken  by  the  railroad  company.     Id. 
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PROCEEDINGS  IN  ERROR  IN  THE  DISTRICT  COURT. 

A  judgment  rendered  or  final  order  made  by  a  probate  court, 
justice  of  the  peace,' or  any  other  tribunal,  board,  or  oflicer  ex- 
ercising judicial  functions,  and  inferior  in  jurisdiction  to  the 
district  court,  may  be  reversed,  vacated,  or  modified  by  the  dis- 
trict court. 

An  order  affecting  a  substantial  right  in  an  action,  when  such 
order  in  effect  determines  the  action  and  prevents  the  judgment, 
and  an  order  affecting  a  substantial  right  made  in  a  special  pro- 
ceeding, or  upon  a  summary  application  in  an  action  after  judgr 
ment,  is  a  final  order  which  may  be  vacated,  modified,  or  re- 
versed. 


552  PLEADING   AND    PRACTICE, 

A  petition  in  error  or  appeal  lies  onljt  to  a  final  order.  A  de- 
cree to  be  final  must  dispose  of  the  whole  merits  of  the  case, 
and  leave  nothing  for  the  further  consideration  of  the  court;  it 
must  affect  a  substantial  right  and  determine  the  action.  Smith 
V.  Sahler,  1  Neb-,  310.  Leaf  v.  Hewett,  1  O.  S.,  54.  Mills  v. 
miler,  2  ISTeb.,  309. 

The  proceedings  to  obtain  such  reversal,  vacation,  or  modifi- 
cation, shall  be  by  petition  to  be  entitled  "petition  in  error," 
filed  in  a  court  having  power  to  make  such  reversal,  vacation, 
or  modification,  setting  forth  the  errors  complained  of,  and 
thereupon  a  summons  shall  issue  and  be  served,  or  publication 
made,  as  in  the  commencement  of  an  action.  A  service  on  the 
a,ttorney  of  record  in  the  original  case  shall  be  sufficient.  Code, 
§§  580,  581,  583. 

For  form  oi petition  in  error  see  post  page  578. 

BTo.  805. 

Summons  in  Error. 

The  State  op  ISTebraska,  .........  County, 

To  the  sheriff  of  said  county : 

You  are  hereby  commanded  to  notify  A.  B.  that  0.  D.  has 

filed  a  petition  in  error  in  the  district  court  of county  to 

obtain  a  reversal  of  the  judgment  in  the  case  of  A.  B.  v.  C.  D., 

tried  on  the day,  of ,  18...,  before  E.  F.,  a  justice  of 

the  peace  of  said  county,  wherein  judgment  was  rendered  in 
favor  of  said  A.  B.  and  against  said  C.  J). 

You  will  make  due  return  of  this  summons  on  the  day 

of ,  18...  [the  first  day  of  the  term  of  court  unless  issued  in 

term  time"]. 

In, witness  whereof  I  have  hereunto  set  my  hand  and  affixed 
the  seal  of  said  court  this day  qf ,  18... 

[l.  S.J  E.  L.,  Clerk  of  the  District  Court. 

Wo.  806. 

Waiver  of  Sum,mons  in  Error. 

I  hereby  waive  the  issuing  and  service  of  a  summons  in  error 
in  this  case  and  enter  an  appearance  therein. 

A.  B. 
Dated ,  18...,  By  S.  J.,  his  Attorney. 
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Until  the  petition  in  error  is  filed  there  is  no  authority  to  is- 
sue the  summons.  The  City  of  Browmille  v.  Middleton,  1  ISTeb., 
14. 

No  answer  to  the  petition  in  error  is  required.  The  questions  pre- 
sented are  not  questions  of  fact  but  of  law,  and  the  petition 
need  not  be  verified.     Newlove  v.  Woodward,  9  Neb.,  503. 

Diminution  of  record.  It  will  sometimes  be  found  that  the  rec- 
ord is  not  complete.  In  such  case  either  party  may  suggest  a 
diminution  of  the  record.  When  this  is  done  the  court  will  or- 
<ier  the  court  below  to  send  up  a  perfect  transcript  of  its  record. 

Wo.  807. 

Suggestion  of  Diminution. 

The  \^jplaintifr\  herein  suggests  to  the  court  that  the  transcript 
of  the  proceedings  filed  with  the  petition  in  error  in  this  case  is 
defective  and  incomplete  in  the  following  particulars :  \_'point  out 
specifically  the  omissions  complained  o/],  and  that  the  [matter  omit- 
ted]  is  in  the  original  transcript. 

The  [plaintiff]  therefore  prays  that  an  order  may  be  sent  to 
said  [justice  of  the  peace],  commanding  him  forthwith  to  certify 
to  this  court  a  full  and  correct  transcript  of  the  proceedings  in 
said  case. 

A.  B. 
By  S.  J.,  his  Attorney. 

[Venue.] 

I,  A.  B.,  plaintiff,  do  solemnly  swear  that  the  facts  above 

stated  are  true  as  I  believe. 

A.  B. 
Subscribed,  etc. 

BTo.  808. 
Order  for  Complete  Transcript. 

Upon-  the  suggestion  of  the  [plaintiff]  that  the  transcript  of 
the  proceedings  of  the  justice  is  defective  and  incomplete,  it  is 
therefore  ordered  that  said  E.  P.,  justice  of  the  peace,  forthwith 
certify  to  this  court  a  complete  and  perfect  transcript  of  the 
proceedings  in  said  cause. 
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No.  809. 

Judgment  Affirmed. 

And  now  on  this  day  this  cause  came  on  to  be  heard  upon. the 
petition  in  error  and  the  transcript  of  the  proceedings,  and  final 

judgment  of  E.  F.,  a  justice  of  the  peace  of county,  and 

was  submitted  to  the  court,  on  consideration  whereof  the  court 
finds  no  error  in  said  judgment  and  proceedings. 

It  is  therefore  considered  by  the  court  that  said  judgment  be 
and  the  same  hereby  is  affirmed,  and  that  the  defendant  recover 

his  costs  herein  expended  taxed  at  | ,  and  it  is  ordered  that 

execution  be  awarded  in  this. court  to  carry  into  efifect  said  judg- 
ment. 

Wo.  810. 

Judgment  Reversed.     Cause  Retained  for  Trial. 

And  now  on  this  day  this  cause  came  on  to  be  heard  upon  the 
petition  in  error  and  the  transcript  of  the  proceedings,  and  final 
judgment  of  B.  F.,  a  justice  of county,  and  was  submit- 
ted to  the  court,  on  consideration  whereof  the  court  finds  that 
there  is  error  in  said  judgment  and  proceedings.* 

It  is  therefore  considered  by  the  court  that  said  judgment  be 
and  the  same  hereby  is  reversed  at  the  costs  to  the  present  time 
of  the  defendant  in  error,  and  it  is  ordered  that  said  cause  be 
retained  for  trial  and  judgment,  pleadings  to  be  filed  as  in  case 
of  appeal. 

Ifo.  811. 
Reversed  and  Dismissed. 

Follow  the  preceding  form  to  the  *,  then  add:  In  this,  be- 
cause said  justice  had  no  jurisdiction  of  the  subject  matter  of 
the  action  [or  of  A.  B.'],  and  no  authority  to  render  judgment. 

It  is  therefore  considered  by  said  court  that  said  judgment  be 
and  the  same  hereby  is  reversed  and  the  cause  dismissed  at  the 
costs  of  the  defendants  in  «rror. 
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CHAPTEK  XLY. 


MANDAMUS. 

A  writ  of  mandamus  is  granted  merely  to  compel  action  and  enforce 
the  performance  of  a  pre-existing  duty.  It  creates  no  new  au- 
thority, nor  confers  any  powers  which  did  not  previously  exist. 
High  on  Ex.  Rem.,  §  7.     The  State  v.  School  District,  8  Neb.,  94. 

Its  object  is  not  to  supersede  legal  remedies,  but  rather  to 
supply  the  want  of  them.  Id.  The  writ  is  never  granted  in 
anticipation  of  an  omission  of  duty.  To  entitle  the  relator  to 
the  writ  he  must  show  that  the  respondent  is  actually  in  default 
in  the  performance  of  a  legal  duty  then  due  at  his  hands.  Id. 
State  V.  Carney,  3  Kan.,  88.  A  demand  and  refusal  are  prerequi- 
site to  instituting  the  proceedings,  where  the  duties  affect  only 
the  rights  of  individuals,  but  when  the  duties  are  of  a  public 
nature,  no  demand  seems  to  be  necessary.  High  on  Ex.  Rem., 
§13. 

An  alternative  writ  must  contain  a  statement  of  all  the  facts  neces- 
sary to  justify  the  order  sought  for  by  the  proceeding,  and  on  the 
hearing  omissions  in  the  alternative  writ  cannot  be  supplied  by 
the  affidavit  or  application  on  which  it  was  allowed.  McKenzie 
'  V.  Buth,  22  O.  S.,  371.  Canal  Trustees  v.  The  People,  12  111.,  254. 
People  V.  Supervisors,  15  Barb.,  607.  High  on  Ex.  Rem.,  §  537. 
The  State  v.  School  District,  8  Neb.,  93-4. 

The  writ  shall  not  be  issued  in  any  case  where  there  is  a  plain 
and  adequate  remedy  in  the  ordinary  course  of  the  law.  Code, 
§«46. 

No  other  pleading  or  written  allegation  is  allowed  than  the 
writ  and  answer.  Id.,  653.  A  demurrer  is  an  answer.  Ham- 
ilton County  V.  The  People,  3  Neb.,  244. 

Where  an  inferior  tribunal  has  a  discretion  the  writ  will  not  be 
granted  to  control  the  discretion  of  such  tribunal,  but  if  it  re- 
ftises  to  act  mandamus  will  lie  to  compel  it  to  exercise  its  dis- 
cretion. 
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For  foi^ms  of  affidavits  Bee  ante  pages  333,  336. 

The  court  may  require  a  notice  of  the  application  to  be  given 
to  the  adverse  party,  or  may  grant  an  order  to  show  cause  why 
it  should  not  be  allowed,  or  may  grant  the  writ  without  notice. 
§649. 

UTo.  812. 

Order  to  Show  Cause  why  Writ  should  Not  he  Allowed. 

Now  on  this  day  came  the  relator  and  filed  his  petition  in  this 
court,  duly  verified,  praying  for  a  writ  of  mandamus  against  the 
respondent. 

It  is  therefore  ordered  that  a  hearing  on  said  petition  be  had 

on  the day  of ,  18...,  at ,  and  that  due  notice 

thereof  be  given  to  said  respondent  at  least ...  days  before  said 
hearing.    , 

I  TSo,  813. 

Notice  of  Application. 

You  are  hereby  notified  that  on  the  day  of .,  18..., 

or  as  soon  thereafter  as  I  can  be  heard,  I  will  apply  to  the  dis- 
trict court  of county  for  a  writ  of  mandamus  to  issue 

against  you  requiring  you  to  [state  the  object  of  the  proceeding']. 

A.  B.,      . 
By  S.  J.,  his  Attorney. 
Dated ,  18... 

Ho.  814. 
Order  Allowing  Alternative  Writ. 

Now  on  this  day  came  the  relator  and  filed  his  petition  in  this  . 
court,  duly  verified,  praying  for  a  writ  of  mandamus  against 
the  respondent,  and  it  appearing  that  said  respondent  had  due 
notice  of  the  time  and  place  of  said  hearing,  and  no  sufficient 
reason  being  shown  against  issuing  the  same,  it  is  ordered  that 
an  alternative  writ  of  mandamus  issue  against  said ,  com- 
manding him  [state  what  he  is  required  to  do"],  returnable  on  the 
day  of ,  18... 

No.  815. 

Alternative^  Writ. 

The  State  of  Nebraska, County. 

To  [the  name  of  the  respov^nf]. 
"Whereas,  it  has  been  suggested  to  us  by  the  affidavit  of  A.  B., 
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the  relator,  that  [state  all  the  facts  on  which  the  relator  relies  for  re-  ' 
lief,  as  the  writ  must  state  a  cause  of  actioTi]. 

N"ow  therefore,  we,  being  willing  that  full  and  speedy  justice 
should  be  done  in  the  premises,  do  command  you  that  you  [state 
what  acts  are  to  be  performed],' or  that  you  appear  before  the  su- 
preme court,  at  the  city  of  Lincoln,  on  the  day  of , 

18...,  at  ...  o'clock  ...  M.,to  show  cause  why  you  refuse  to  do  soj 

Witness  S.  M.,  chief  justice  of  the  supreme  court,  and  the 
seal  of  said  court  hereto  affixed,  this  day  of. ,18... 

[l.  s.]  a.  B.,   Clerk. 

The  answer  may  consist  of  a  general  or  specific  denial,  or  of 
new  matter  constituting  a  defense. 

The  peremptory  writ  is  the  absolute  mandate  of  the  court,  di- 
recting the  performance  of  an  oflacial  act  on  the  part  of  the  re- 
spondent. It  must  conform  strictly  to  the  alternative  writ,  and 
can  award  no  other  or  different  relief  than  that  prayed  for  in  the 
alternative  writ.  High  on  Ex.  Rem.,  §§  547,  548,  and  cases, 
cited. 

ISTo.  816. 

Peremptory  Writ  of  Mandamus  After  Ti'ial  or  Default. 

The  State  of  ISTbbraska,  County. 

To  [name  of  the  respondenf] : 

"Whereas,  in  an  action  pending  in  the  [name  of  court],  wherein 
was  plaintiff  and  defendant,  judgment  was  ren- 
dered by  said  court  on  the  day  of ,  18...,  that  a  per- 
emptory writ  of  mandamus  issue  in  said  cause  commanding  you 
to  [state  the  duty  required  to  be  performed]. 

ISow  therefore,  we  command  you,  immediately  upon  the  re- 
ceipt of  this  writ,  to  [state  the  duty  required  to  be  performed]. 

"Witness  S.  M.,  chief  justice  of  the  supreme  court,  and  the 
seal  of  said  court  hereto  affixed  this day  of ,  18... 

[l.  s.]  a.  B.,  Clerk  of  the  Supreme  Court. 

A  rule  to  show  cause  may  take  the  place  of  an  alternative  writ 
for  the  purpose  of  obtaining  a  peremptory  writ.  When  the  right 
is  clear  and  it  is  apparent  that  there  is  no  legal  excuse  for  the 
failure  to  perform  the  act  required,  a  peremptory  writ  may  be 
awarded  in  the  first  instance.     People  v.  Throop,  12  Wend.,  183.: 
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H"o.  8 17. 
Order  Allowing  Peremptory  Writ. 

This  cause  came  on  for  hearing  upon  the  alternative  writ  of 
mandamus  heretofore  issued,  and  the  return  thereto  an d^  the  evi- 
dence, and  was  submitted  to  the  court,  on  consideration  whereof 
the  court  finds  the  issues  in  favor  of  the  *  relator. 

It  is  therefore  considered  by  the  court  that  a  peremptory  wratv 
of  mandamus  issue  against  said  [respondenf],  commanding  him 
to  [state  the  duty  to  be  performed'j'f,  and  that  he  pay  the  costs  of 
this  action  taxed  at  $ 

No.  818. 

Judgment  for  Defendant. 

Follow  the  preceding  form  to  the  *,  then  add :  respondent. 

It  is  therefore  considered  by  the  court  that  this  action  be  dis- 
missed, and  that  the  respondent  go  hence  without  day,  and  re- 
cover from  the  relator  his  costs  herein  expended  taxed  at  $ 

BTo.  819. 

Judgment  for  Plaintiff  and  Imposing  Fine  for  Neglect  of  Duty. 

-Follow  form  'Eo.  817  to  the  f,  then  add :  And  it  appearing  to 
the  court  that  the  public  duty  which  [respondenfl  is  herein  re- 
quired to  perform  was  specially  enjoined  upon  him  by  law,  and 
that  without  just  excuse  he  refused  \or  neglected^  to  perform  th^ 
duty  so  enjoined, 

It  is  therefore  considered  by  the  court  that  said  [respondent'\ 
pay  a  fine  of  [not  to  exceed  $500'\  for  such  refusal  [or  neglec(\,  and 
that  he  pay  the  costs,  etc. 


CHAPTER  XLVI. 


PROCBBDINGS  IN  THE  DISTRICT  COURT  TO  VACATE  OR  MODIFY  ITS  OWN 

JUDGMENTS. 

The  district  court  has  power  to  vacate  or  modify  its  own  judg- 
ments and  orders  after  the  term  at  which  such  judgment  or  or- 
der was  made  for  the  causes  assigned  in  section  602  of  the  code. 
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The  power  thus  conferred  is  only-  that  of  further  proceedings  for 
the  causes  enumerated  in  an  action  after  judgment;  and  are 
merely  special  proceedings  in  an  action,  and  not  an  original  ac- 
tion. Taylor  v.  Fitch,  12  0.  S.,  172.  Coates  v.  Chillicoihe  Bank, 
23  Id.,  431.     Her  v.  Darnell,  5  Neb;,  192. 

The  power  must  be  exercised  within  the  limits  prescribed  by 
the  statute,  and  be  governed  by  fixed  principles  of  law.  Smith 
V.  Finney,  2  Ifeb.,  145. 

The  court  may  direct  the  clerk  to  correct,  not  only  clerical  errors, 
but  such  errors  as  may  arise  from  any  fraudulent  or  improper 
alteration  or  mutilation  of  its  files  or  records.  Hollister  v.  The 
Judges,  8  0.  S.,  201. 

A  court  may  amend  its  record  to  correspond  with  the  facts,  and 
this  may  be  done  from  the  judge's  notes,  or  any  other  satisfac- 
tory evidence.     Id.     Garrison  v.  The  Feople,  6  Neb.,  274. 

The  entire  purpose  of  entering  orders  or  judgments  as  of  a 
prior  date  is  to  supply  matters  of  evidence.  "Where  it  is  clear 
that  an  order  or  judgment  was  in  fact  rendered,  but  through 
the  inadvertence  or  negligence  of  the  clerk  was  not  entered 
upon  the  journal,  the  court  has  authority  to  order  it  to  be  sup- 
plied.    Id. 

A  clerical  error  in  the  entry  of  a  judgment  may  be  corrected 
on  motion  at  a  subsequent  term.     Ohio  v.  Beam,  3  0.  8,,  508. 

A  petition  to  vacate  an  order  or  judgment  under  subdivisions  4,  5, 
6,  7,  8,  and  9,  of  section  602,  can  readily  be  framed  from  form 
No.  427,  page  353.  The  petition  must  conform  to  the  facts. 
The  fifth,  sixth,  seventh,  eighth,  and  ninth  subdivisions  seem 
to  include  errors  in  fact.  And  it  is  probable  that  the  remedy 
thus  given  in  such  cases  is  exclusive,  subject  to  review  in  the 
supreme  court. 

A  summons  must  be  issued  on  the  petition  and  served  as  at  the 
commencement  of  an  action.  If  errors  of  fact  are  alleged  in  the 
petition  an  answer  may  be  filed  as  in  other  cases.  When  the 
questions  presented  are  purely  questions  of  law,  no  answer  would 
seem  to  be  required. 
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BTo.  820. 
Judgment  Vacated  on  Petition. 

This  cause  came  on  for  hearing  on  the  petition  of  the  plain- 
tiff for  the  vacation  of  the  judgment  heretofore  rendered  in  this 
cause  and  the  evidence,  and  was  submitted  to  the  court,  on  con- 
sideration whereof  the  court  finds  that  the  plaintiff  herein*  has 
a  valid  cause  of  actibn  [or  defense]  and  that  he  is  entitled  to  have 
said  judgment  vacated  and  set  aside. 

It  is  therefore  considered  by  the  court  that  the  judgment 
heretofore  rendered  in  the  case  of  A.  B.  v.  C.  D.  be  and  the 
same  hereby  is  set  aside  and  vacated,  and  the  said  cause  is  con- 
tinued for  trial. 

Wo.  821. 

Judgment  Affirmed. 

Follow  the  preceding  form  to  the  *,  then  add :  is  not  entitled 
to  a  reversal  or  vacation  of  said  judgment.  - 

It  is  therefore  considered  by  the  court  that  these  proceedings 
be  dismissed,  and  the  defendant  herein  go  h^nce  without  day,  and 
recover  his  costs  herein  expended  taxed  at  $ 

No.  822. 

Motion  to  Correct  Mistakes  or  Omissions. 

The  plaintiff  herein  moves  the  court  to  correct  a  migtake  of 
the  clerk  in  entering  the  judgment  in  this  case,  as  follows :  [judg- 
ment was  rendered  in  favor  of  the  plaintiff  on  the  day  of , 

18...,  for  the  sum  of  $ ,  but  the  clerk  hy  mistake  entered  the  same 

as  having  been  rendered  in  favor  of  the  defendanf]. 

The  plaintiff  therefore  asks  to  have  said  entry  corrected  to 
conform  to  the  facts.* 

A.  B., 
,   By  S.  J.,  his  Attorney. 

Wo.  823, 

Notice  of  Motion. 

To  CD.: 

You  are  hereby  notified  that  I  will  apply  to  the  district  court 
of county  on  the  day  of ,  18...,  or  as  soon 

1  Before  the  record  is  approved  and  signed  by  the  judge  the  clerk  may  make  the 
proper  corrections  in  the  journal  entries. 
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thereafter  as  I  can  be  heard,  for  an  order  to  correct  the  entry  of 
judgment  made  by  the  clerk  in  the  case  of  A.  B.  v.  C.  D.  in 
this,  that  whereas  said  judgment  was  actually  rendered  in  favor 

of  the  plaintiff  for  the    sum  of  $ and  costs,  the  clerk  by 

mistake  has  entered  the  same  in  favor  of  the  defendant  for  said 
sum.  The  plaintiff  will  move  at  the  time  above  stated  for  an 
order  correcting  said  entry  to  conform  to  the  facts  by  entering 
said  judgment  in  favor  of  the  plaintiff. 

A.  B., 
By  S.  J.,  his  Attorney. 

No.  824. 

Judgment  Correcting  Mistake. 

This  cause  came  on  for  hearing  on  the  motion  of  the  plaintiff 
to  correct  the  entry  of  judgment  heretofore  made  in  this  case, 
and  was  submitted  to  the  court,  on  consideration  whereof  the 
court  finds  that  judgment  was  actually  rendered  in  said  cause  in 

favor  of  the  plaintiff  for  the  sum  of  | ,  but  that  the  clerk 

in  entering  up  said  judgment  by  mistake  entered  the  same  in 
favor  of  the  defendant. 

It  is'  therefore  considered  and  ordered  that  the  entry  of  said 
judgment  be  corrected  by  entering  the  same  in  favor  of  the 
plaintiff  for , the  sum  of  f and  costs  of  suit. 

BTo.  825. 

Injunction  Allowed. 

Application  being  made  to  the  court  for  the  vacation  of  the 
judgment  heretofore  rendered  in  this  case,  and  it  appearing 
probable  that  the  plaintiff  is  entitled  thereto. 

It  is  ordered  that  the  defendant  be  and  he  is  enjoined  from 
enforcing  the  collection  of  said  judgment  until  the  further  order 
of  the  court.  The  plaintiff"  to  execute  an  undertaking  to  the  de- 
fendant in  the  sum  of  $ ,  conditioned  as  required  by  law. 
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CHAPTER  XLVII. 


HABEAS    CORPUS. 

BTo.  826. 

Petition  for  Writ  of  Habeas  Corpus. 

In  the  matter  of  the  applica-  ^ 

tion  of  A.  B.  for  a  writ  of  V 

habeas  corpus.  j 

Your  petitioner,  A.  B.,  respectfully  represents  to  J.  J.,  judge  of 

the  district  court  for  the  county  of ',  that  he  is  unlawfully 

deprived  of  his  liberty  by  C.  D.,  in  county,  in  this>  state 

[_state  the  facts  in  regard  to  the  detention].     A  copy  of  the  commit- 
ment [^or  cause  of  detention']  is  hereto  attached,  marked  "Ex.  A." 

Your  petitioner  therefore  prays  that  a  writ  of  habeas  corpus 
may  be  issued,  and  that  he  may  be  discharged  from  said  unlaw- 
ful imprisonment. 

A.  B. 

I,  A.  B.,  petitioner  herein,  do  solemnly  swear  that  the  facts 
stated  in  the  foregoing  petition  are  true,  as  I  believe. 

A.  B. 
'Subscribed,  etc. 

No.  827. 
Order  Allowing  Writ. 

Now  on  this  day  came  A.  B.,  by  S.  J.,  his  attorney,  and  pre- 
sented his  petition,  duly  verified,  praying  for  a  writ  of  habeas 
corpus,  and  produced  to  me  [or  the  court]  a  copy  of  the  commit- 
ment [or  cause  of  detention]  by  which  said  A.  B.  is  deprived  of 
his  liberty,  and  it  being  made  to  appear  that  said  A.  B.  is  un- 
lawfully detained. 

It  is  therefore  ordered  that  a  writ  of  habeas  corpus  be  allowed 

to  issue  in  favor  of  said  A.  B.,  returnable  on  the day  of 

,  18...,  and  be  directed  to  C.  D. 

If  the  order  is  made  by  the  judge  of  the  district  court,  the 
writ  will  be  issued  by  the  clerk  of  the  court. 
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No.  828. 
Writ  of  Habeas  Co7yus. 

The  State  of  Nebraska, County. 

To  [the  person  detaining  the  petitioner'] : 

You  are  hereby  commanded  to  have  the  body  of  A.  B.,  by 
you  unlawfully  deprived  of  his  liberty  as  is  alleged,  together 
with  the  cause  of  his  detention,  before  J.  J.,  judge  of  the  dis- 
trict court  \_or  the  courf],  a,t  the   court  house  in ,  on  the 

day  of ,18...  {or  forthwitK],  then  and  there  to  be  dealt 

with  according  to  law,  and  have  you  then  and  there  this  writ. 

Witness  J.  J.,  judge  of  the  district  court  of county,  and 

the  seal  of  said  court  affixed  hereto  this day  of ,18... 

[l.s.]  K.  L.,  Clerk  of  the  District  Court. 

The  court  or  judge,  if  it  is  considered  necessary,  will  issue  a 
subpoena  to  the  sheriflF  of  the  county  where  the  petitioner  is  con- 
fined, commanding  him  to  summon  such  witnesses  as  may  be 
required  by  either  party,  to  appear  at  the  time  and  place  the 
writ  is  returnable. 

The  person  detaining  the  petitioner  should  make  a  return  to 
the'  writ  in  th.e  form  of  an  answer,  showing  the  cause  of  the 
detention. 

Uo.  829. 

Return  to  Writ. 

C.  D.,  for  answer  and  return  to  said  writ,  states  that  said  A.  B., 

on  the day  of ,  18...,  was  placed  in  his  custody  by 

virtue  of  a  warrant  of  commitment,  of  which  the  following  is  a 
copy  [copy  commitment'],  and  that  he  now  holds  said  A.  B.  in  cus- 
tody by  virtue  of  said  warrant.  In  obedience  to  the  writ  of 
habeas  corpus  issued  herein  he  now  produces  the  body  of  said 
A.  B.  before  the  court  [or  judge],  to  be  dealt  with  according  to 
law.  [Signature  of  officer.] 

Date,  etc. 

No  one  should  be  discharged  for  a  mere  defect  in  the  warrant 
of  commitment,  but  a  warrant  in  proper  form  should  be  issued. 

"Xbe  supreme  court  of  Ohio  hold  that  the  proceeding  is  in  its 
nature  a  civil  proceeding,  and  must  be  reviewed  by  a  petition  in 
error.     Ex  parte  James  Collier,  6  0.  S,,  55. 
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Habeas  corpus  is  not  a  -projper  proceeding  to  review  a  judgment  of  a 
court  haying  jurisdiction,  nor  in  such  case  will  the  "court  look 
beyond  the  judgment  and  re-examine  the  charges  on  which  it 
was  rendered.     Ex  fdrte  Fisher,  6  Ji^eb.,  309. 

In  case  of  confinement,  imprisonment,  or  detention  by  any 
person  not  a  sheriff,  deputy  sheriff,  coroner,  jailer,  constable,  or 
marshal,  or  other  like  ofiicer  of  the  courts  of  the  state  or  the 
United  States,  the  writ  of  habeas  corpus  shall  be  in  the  form 
following:' 

Wo.  830. 

The  State  of  Nebraska,  County,  ss. 

The, People  of  the  State  of  JJ^ebraska  to  the  Sheriff  of  said  Coun- 
ty, greeting : 

"We  command  you  that  the   body  of ,  of ....;....,  by 

,  of ,  imprisoned  and  restrained  of  his  liberty,  as  it 

is  said,  you  take  and  have  before ,  a  judge  of  our .: 

court,  or  in  case  of  his  absence  or  disability,  before  some  other 

judge  of  the  same  court  at forthwith,  to  do  and  receive 

what  our  said  judge  shall  then  and  there  consider  con- 
cerning him  in  his  behalf,  and  summon  the  said then  and 

there  to  appear  before  our  said  judge  to  show  the  cause  of  the 

taking  and  detaining  the  said ;  and  have  you  there  this 

writ  with  your  doings  thereon. 

Witness at ,this day  of ,  18... 

[seal.] 

The  return  may  be  in  the  same  form  as  that  on  page  563. 

BTo.  831. 

Order  Admitting  to  Bail. 

'Row  on  this  day  came and  produced  the  body  of  A.  B.,, 

petitioner  herein,  and  also  made  return  and  answer  to  the  writ 
of  habeas  corpus  issued  in  the  case,  and  after  examining  the 
warrant  of  commitment,  and  hearing  the  proofs,  I  find*  that  said 
petitioner  is  not  unlawfully  imprisoned;  I  also  find  that  the  of- 
fense for  which  he  stands  committed  is  bailable^ 

It  is  therefore  ordered  that  said  A.  B.  be  permitted  to  enter 
into  recognizance  in  the  sum  of  $ ,  with  approved  sureties, 

•  Gen.  Stat.,  807. 
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conditioned  for  his  appearance  at  the  next  term  of  the  district 

court  of county,  and  to  abide  the  order  and  judgment  of 

the  court  and  not  depart  therefrom  without  leave,  and  upon 
entering  into  such  recognizance  he  be  discharged  from  impris- 
onment. 

No.  832. 
Order  Discharging  Petitioner. 

Follow  the  preceding  form  to  the  *,  then  add:  that  said  A.  B. 
is  unlawfully  deprived  of  his  liberty  by  C.  D. 

It  is  therefore  ordered  that  said  A.  B.  be  discharged  from  the 
custody  of  0.  D.  and  from  said  unlawful  detention. 

No.  833. 
Order  Remanding  Petitioner. 

Follow  form  ISTo.  831  to  the  *,  then  say:  that  said  A..B.  is 
-  not  unlawfully  restrained  of  his  liberty. 

It  is  therefore  ordered  that  said  A.  B.  be  remanded  back  to 
the  custody  of  said  C.  T>.,  there  to  remain  until  otherwise  legally 
discharged. 


CHAPTER  XLVIII. 


REMOVAL    OP   CAUSES    TO    THE   U.  S.  CIRCUIT   COURT. 

ISTo.  834. 

Petition  for  Removal  Under  the  Act  of  March  3,  1875. 

1.  Tour  petitioner  respectfully  states  to  the  court  that  the 
amount  in  dispute  in  the  above  entitled  action,  exclusive  of 
costs,  exceeds  the  sum  or  value  of  five  hundred  dollars. 

2.  The  petitioner,  who  is  [_defendant']  in  said  suit,  at  the  com- 
mencement thereof,  was  and  now  is  a  citizen  of  the  state  of 
,  and  the  \_plaintiff}  in  said  suit  then  was  and  now  is  a  cit- 
izen of  the  state  of.... [^If  there  are  other  plaintiffs  or  defend- 
ants state  the  citizenship  of  each.'] 

8.     Your  petitioner  herewith  offers  a  bond  with  good  and 
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sufficient  surety  conditioned  as  required  by  law  for  the  removal 
of  said  cause,  and  desires  to  remove  the  same  unto  the  circuit 

court  of  the  United  States  for  the  district  of .,  as  provided 

by  the  act  of  Congress. 

Your  petitioner  therefore  prays  the  court  to  accept  said  bond 
and  surety  and  order  said  cause  removed  into  the  circuit  court 

of  the  United  States  for  the  district  of 

A.  B. 
By  S.  J.,  his  Attorney, 

Verification.     Ante  page  36. 

BTo.  835. 

Under  the  Act  of  March  S,  1867. 

1  and  2.     \As  in  preceding  form.'] 

3.  Your  petitioner  further  represents  that  no  trial  or  final 
hearing  of  said  cause  has  been  had,  but  said  cause  is  now  pend- 
ing for  trial  in  this  court. 

4.  Your  petitioner  has  made  and  filed  in  this  court  an  affida^ 
vit'  stating  therein  that  he  has  reason  to  believe  that  from  prej- 
udice [or  local  influence]  he  will  not  be  able  to  obtain  justice,  etc. 

\_Prayer  as  in  preceding  form.] 

ITo.  836. 

Affidavit  of  Prejudice. 

I,  A.  B.,  do  solemnly  swear  that  I  am  \_plaintiff]  in  the  above 
entitled  cause ;  that  I  have  reason  to  believe  and  do  believe  that 
from  prejudice  [or  local  influence]  I  will  not  be  able  to  obtain  jus- 
tice in  this  court.  A.  B. 

Subscribed,  etc. 

If  the  removal  is  sought  on  the  ground  that  the  cause  of  ac- 
tion is  one  arising  under  the  constitution  or  laws  of  the  United 
States,  or  treaties  made  under  their  authority,  it  is  unnecessary 
to  state  the  citizenship  of  the  parties,  but  it  is  proper  to  do  so. 

No.  837. 
When  the  Cause  Arose  Under  the  Constitution  or  Laws  of  the  U.  8. 

1  and  2.     [As  in  No.  834.] 

3.     Your  petitioner  further  represents  that  said  cause  of  ac- 

•  The  plaintiff  himself  should  make  the  affidavit.    Cooper  v.  Cordon,  15  Kan.,  573. 
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tion  is  one  arising  under  the  constitution  lor  laivs]  of  the  United 
States  in  this  [stofe  the  facts  showing  the  right  to  have  the  cause 
removed'].     \_Continue  as  in  No.  834..'] 

BTo.  838. 

By  Corporation  Organized  Under  the  Laws  of  the  U.  S. 

^Allege  corporate  character.] 
1  and  2.     [As  in  No.  834.] 

3.     Your  petitioner  has  a  defense  to  said  suit  arising  under 
the  laws  of  the  United  States.     [  Continue  as  in  No.  834.] 

The  law  does  not  seem  to  require  a  statement  of  the  facts  con- 
stituting the  defense. 

No.  839  . 

Bond  for  the  Removal  of  Cause  Under  the  Act  of  March  3,  1867. 

Know  all  men  by  these  presents  that  we,  A.  B.  as  principal 

and and as  sureties,  are  held  and  firmly  bound 

unto in  the  penal  sum  of  | ,  for  the  payment  of  which 

well  and  truly  to  be  made  we  hereby  bind  ourselves. 

Dated  this day  of ,  18... 

Whereas,  has  filed  his  petition  in  the  district  court  of 

county  for  the  removal  of  a  cause   pending  therein — 

wherein  A.  B.  is  plaintifi"  and  C.  D.  defendant — to  the  circuit 
court  of  the  United  ^tates  for  the  district  of * 

Now  therefore,  the  condition  of  this  obligation  is  such  that  if 
said  [^petitioner]  shall  enter  in  such  circuit  court  of  the  United 
States  on  the  first  day  of  its  session  copies  of  all  process  and  of 
all  pleadings,  depositions,  testimony,  and  other  proceedings  in 
the  cause  \and  in  cases  where  a  citizen  of  the  state  where  suit  is 
brought  is  defendant,  if  special  hail  was  originally  requisite],  and  shall 
then  and  there  appear  and  enter  special  bail  in  said  cause,  and 
shall  perform  all  other  acts  required  to  be  done  upon  the  removal 
of  said  cause  from  this  court  to  the  United  States  circuit  court, 
then  this  obligation  to  be  null  and  void,  otherwise  to  remain  in 
full  force  and  effect. 

Witness  our  hands  this day  of ,  18... 

[Signatures.] 
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Wo.  840. 

Bond  for  Removal  under  the  Act  of  March  S,  1875.^ 

Follow  the  preceding  form  to  the  *,  then  add:  Now  therefore, 
the  condition  of  this  obligation  is  such  that  M  [the  feiitioner]  shall 
enter  in  said  circuit  court  of  the  United  States,  on  the  first  day 
of  its  next  session,  a  copy  of  the  record  in  said  suit,  and  pay  all 
costs  which  may  be  awarded  by  said  circuit  court  if  said  court 
shall  hold  that  said  suit  was  wrongfully  or  improperly  removed 
thereto,  and  [«/  special  hail  was  originally  required']  shall  appear 
and  enter  special  bail  in  said  suit,  then  this  obligation  to  be  null 
and  void,  otherwise -to  remain  in  full  force  and  effect. 

Witness,  etc. 

When  a  petition  is  filed  to  remove  a  cause  on  the  ground  that 
the'  plaintiff  and  defendant  are  citizens  of  different  states,  and 
the  facts  stated  in  the  petition  are  denied  by  answer,  the  state 
court  has  authority  to  examine  the  grounds  upon  which  it  is 
sought  to  oust  it  of  jurisdiction,  and  it  is  the  pi'oper  tribunal  to 
do  so.     Blair  v.  West  Point  Mfg.  Co.,  1 1STeb.,  147. 

And  when  the  petition  for  the  removal  in  connection  viath  the 
pleadings  fail  to  show  that  the  cause  is  removable,  it  is  not 
error  for  the  court  to  deny  the  application.  Id.  The  reason  is 
that  the  circuit  court  is  limited  in  jurisdiction,  and  the  pleadings 
should  show  that  the  case  is  within  its  jurisdiction. 

In  cases  arising  under  the,  constitution,  laws,  and  treaties  of  the 
United  States  the  subject  matter  gives  the  jurisdiction  without 
regard  to  the  citizenship  of  the  parties. 

When  an  application  to  remove  a  cause  is  in  proper  form,  and 
the  facts  are  such  as  to  bring  the  case  within  the  provisions  of 
the  law  for  the  removal  of  causes,  the  district  court  should  at 
once  order  the  cause  removed. 

Wo.  841. 
Order  Removing  Cause. 

This  cause  came  on  for  hearing  upon  the  petition  of  the 
[flaintiff^iov  the  removal  of  this  cause  to  the  circuit  court  of 

'  The  present  law  for  the  removal  of  causes  operates  very  unjustly  upon  litigants 
residing  at  a  great  distance  from  the  place  of,  trial.  The  law  should  be  materially 
modified. 
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the  United  States  and  was  submitted  to  the  court,  on  considera- 
tion whereof  the  court  finds  that  the  defendant  is  a  resident  *  of 

the  state  of and  is  entitled  to  such  removal. 

It  is  therefore  ordered  that  said  petition  and  bond  be  accepted 
and  said  cause  removed  for  trial  to  said  circuit  court  of  the 
United  States, 

Ko.  842. 
Order  Denying  Motion. 

Follow  the  preceding  form  to  the  *,  then  say:  of  this  state, 
and  is  not  entitled  to  a  removal  of  said  cause  to  the  circuit  court 
of  the  United  States  for  trial. 

It  is  therefore  ordered  that  said  bond  be  refused  and  said 
petition  denied. 


CHAPTER  XI.IX. 


RECORD. 


All  judgments  and  orders  shall  be  entered  on  the  journal  of  the 
court  and  specify  clearly  the  relief  granted  or  order  made  in  the 
action. 

The  clerk  shall  make  a  complete  record  of  every  cause,  unless 
the  action  has  been  dismissed  without  prejudice,  as  soon  as  it  is 
determined,  unless  such  record  or  some  part  thereof  be  duly 
waived. 

He  shall  make  up  the  record  in  such  cases  in  the  vacation 
next  after  the  term  at  which  the  same  was  determined,  and  the 
presiding  judge  of  such  court  shall,  at  its  next  term  thereafter, 
subscribe  to  the  same.' 

The  records  shall  be  made  up  from  the  petition,  the  process,  return, 
the  pleadings  subsequent  thereto,  reports,  verdicts,  orders,  judgments, 
and  all  material  acts  and  proceedings  of  the  court.     But  if  the 

'  The  failure  of  the  judge  to  sign  the  record  will  not  present  an  execution  from 
issuing  or  other  proceedings  taking  place  in  the  same  manner  as  though  the  record 
had  been  approved  and  signed.    G.  S.,  page  255. 
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itetns  of  an  account,  or  the  copies  of  a  paper  attached  to  the 
pleadings  be  voluminous,  the  court  may  order  the  record  to  be 
made  by  abbreviating  the  same,  or  inserting  a  pertinent  descrip- 
tion thereof,  or  by  omitting  them  entirely.  Evidence  must  not  be 
recorded.     Code,  §§  443-6. 

TSo.  843. 

Form  of  Complete  Record. 

A.  B.  > 

C.  D.j 

Be  it  remembered  that  heretofore,  to-wit,  on  the day  of 

,  18...,  A.  B.,  plaintiff,  filed  his  petition  in  the  office  of 

the   clerk   of  the   district   court   of county,   Nebraska, 

against  0.  T>.,  defendant,  in  the  words  and  figures  following, 
to-wit : 

[Copy  petition.] 
and  thereupon  filed  a  precipe  upon  which  a  summons,  of  which 
the  following  is  a  copy,  was  duly  issued: 

J^Copy  summon^.] 

which  summons,  on  the day  of ,  18...,  was  returned 

endorsed  as  follows:  [copy  return']. 

Afterwards,  on  the  day  of ,  18...,  the   defendant 

C.  D.  filed  an  answer  to  said  petition  in  the  words  and  figures 
following,  to-wit:  [copy  answer]. 

•  On  the day  of ,  18...,  A.  B.,  plaintiff,  filed  a  reply 

to  said  answer,  of  which  the  following  is  a  copy:  [copy  reply], 

,  Afterwards,  on  the day  of ,  18...,  [copy  form  No. 

532].     [  Copy  all  the  journal  entries  in  the  case.] 

The  clerk  is  required  to  keep  at  least  eight  books,  to  be  called 
the  appearance  docket,  the  trial  docket,  the  journal,  the  com- 
plete record,  the  execution  docket,  the  fee  book,  the  general 
index,  and  the  judgment  record.' 

On  the  appearance  docket  the  clerk  will  enter  all  actions  in  the 
order  in  which  they  are  brought,  the  date  of  the  summons,  the 
time  of  the  return  thereof  by  the  officer,  and  his  return  thereon, 
the  time  of  filing  the  petition,  and  all  subsequent  pleadings. 

On  the  general  index  he  is  required  to  enter  the  names  of  the 

>  See  Mets  v.  Tlie  State  Bank,  7  Neb.,  170-1. 
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parties  to  every  suit,  both  direct  and  inverse,  and  the  page  and 
book  v^'here  all  proceedings  in  said  action  may  be  found. 

The  judgment  record  shall  contain  the  names  of  the  judgment 
debtor  and  judgment  creditor  arranged  alphabetically,  the  date 
of  the  judgment,  the  amount  of  the  same,  and  the  amount  of 
costs,  and  the  page  and  book  where  the  same  may  be  found. 

Transcripts  of  judgments  from  justices  of  the  peace,  or  courts 
of  probate,  tiled  in  the  district  court,  shall  be  entered  upon  such 
record,  and  whenever  a  judgment  is  paid  oiF  and  discharged, 
the  clerk  shall  enter  such  fact  upon  the  judgment  record. 


CHAPTER  L. 


EXCEPTIONS  AND  BILL  OF  EXCEPTIONS.       TRANSCRIPT. 

An  exception  is  an  objection  taken  to  a  decision  of  the  court 
upon  a  matter  of  law. 

The  party  objecting  to  the  decision  must  except  at  the  time  the  decis- 
ion is  made,  and  timie  may  be  given  to  reduce  the  exception  to 
writing.  Where  the  decision  is  not  entered  on  the  record,  or 
the  grounds  of  objection  do  not  sufficiently  appear  in  the  entry, 
the  party  excepting  must  reduce  his  exceptions  to  writing 
within  fifteen  days,  or  in  such  time  as  the  court  may  direct,  not 
exceeding  forty  days  from  the  rising  of  the  court.' 

The  object  of  a  bill  of  exceptions  is  to  bring  into  the  record  mat- 
ter which  otherwise  would  not  be  a  part  of  it.  When  the  en- 
tire proceedings  have  been  entered  at  length  on  the  journal  of 
the  court  no  bill  of  exceptions  is  necessary.  Morrow  v.  Sidlen- 
der,  4  ISTeb.,  -375. 

Wo.  844. 
Bill  of  Exceptions. 

In  the  district  court  of county,  Nebraska. 

A.  B.) 

V      vBill  of  Exceptions. 
C.  D.  j 
Be  it  remembered  that  on  the  trial  of  this  cause  in  the  district 

'  As  to  the  procedure  in  such  case  see  IHrst  National  Bank  v.  Bartlett,  8  Neb.,  319. 
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court  of county  before  E.  S.,  judge  of  said  court,  at  the 

— ,  18...,  term  thereof,  to-wit:  on  the day  of , 

18...,  the  '[plaintiff^,  to  maintain  the  issue  on  his  part,  called 
A.  B.  as  a  witness,  Ts^ho,  being  sworn  as  required  by  law,  testified 
as  follows :  \_copy  the  entire  testimony  if  it  is  objected  that  the  verdict 
or  finding  is  against  the  evidence.  If  not,  copy  so  much  of  the  evi- 
dence offered,  objected  to,  and  excluded  as  is  necessary  to  show  that  the 
evidence  offered  was  pertinent  and  proper  testimony'].'^ 

The  plaintiff,  further  to  maintain  the  issue  on  his  part,  offered 
in  evidence  a  deed  from  C.  D.  to  A.  B.,  to  which  the  defendant 
objected  for  the  reason  that  it  was  not  witnessed,  which  objec- 
tion was  sustained  and  said  d«ed  excluded,  to  which  ruling  of 
the  court  the  plaintiff  at  the  time  excepted.  Said  deed  is  at- 
tached hereto  marked  "Ex.  A.,"  and  made  a  part  of  this  bill  of 
exceptions." 

The  plaintiff  thereupon  offered  to  read  in  evidence  the  depo- 
sition of  E.  F.,  to  which  the  defendant' objected  on  the  ground-; 
that  the  same  had  been  taken  in  the  state  of  Kansas  before  a 
clerk  of  the  district  court.  The  objection  was  sustained  and 
said  deposition  excluded,  to  which  the  plaintiff  at  the  time  ex- 
cepted. Said  deposition  is  hereto  attached,  marked  "  Ex.  B.", 
and  made  a  part  hereof.' 

The  plaintiff,  further  to  maintain  the  issue  on  his  part,  called 
as  a  witness  &.  H.,  who,  being  duly  sworn,  was  asked  the  fol- 
lowing question :  "  State  if  you  remember  what  was  contained  in 
a  certain  written  contract  executed  by  the  plaintiff  and  defend- 
ant on  or  about  the  day  of .,  18.?.,  whereby  the  de- 
fendant sold  to  the  plaintiff bushels  of  wheat?"  to  which 

question  the  defendant  objected  for  the  reason  that  it  had  not 
been  shown  that  the  original  contract  was  lost,  which  objection 
was  sustained,  to  which  the  plaintiff  excepted. 

The  plaintiff  then  offered  to  prove  the  contents  of  said  con- 
tract as  follows:  [state  what  was  offered^,to  which  the  defendant 
objected  as  not  the  best  evidence,  which  objection  was  sustained 
by  the  court,  to  which  the  plaintiff  excepted. 

"  Usually  the  better  course  is  to  copy  the  entire  testimony. 

'  Evidence  offered  and  excluded  must  be  preserved.ln  the  bill  of  exceptions. 

'  See  Starring  v.  Mason,  4  Neb.,  367. 
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The  plaintiff  thereupon  rested. 

The  defendant,  to  maintain  the  issue  on  his  part,  called  as  a 
witness  I.  J.,  who,  being  duly  sworn,  testified  as  follows :  [set 
out  the  testimony  of  each  witness  with  the  exceptions']. 

Thereupon  the  defendant  rested. 

The  plaintiff  thereupon  called  as  a  witness  K.  L.,  who,  being 
duly  sworn,  testified  as  follows,  etc. 

The  plaintiff  thereupon  rested.' 

The  foregoing  is  all  the  evidence  offered  or  given  by  either 
party  on  the  trial  of  the  cause,  and  on  application  of  the  [defend- 
ant] this  bill  of  exceptiotis  is  allowed  by  me  and  ordered  to  be 
made  a  part  of  the  record  in  this  case." 

R.  S.  J.,  Judge. 

DateH ,  18... 

No.  845. 

Transcript. 

The  State  of  Nebraska, County. 

Pleas  before  the  distriot  court  of county,  Nebraska,  at 

a  term  begun  and  holden  in  the  county  of on  the  

day  of ,  18...,  before  R.  S.,  judge  of  said  district  court. 

A.  B.   I 

C.^i).  j 

Be  it  remembered  that  heretofore,  to- wit:  on  the day  of 

,  18...,  a  petition  was  filed  in  the  office  of  the  clerk  of  the 

district  court  of county  in  the  words  and  figures  follow- 
ing, to-wit : 

'  It  is  unnecessary  in  this  state  to  include  the  instructions  in  the  bill  of  exceptions^ 
as  the  statute  makes  them  apart  of  the  record,  and  they  maybe  certified  by  the  clerk 
Laws  of  1875,  page  77.  It  is  not  uncommon  to  find  the  instructions  set  out  in  bi,lls  of 
exceptions  and  also  certified  as  a  part  of  the  transcript.  This  should  be  avoided,  as  it 
adds  needless  expense,  which  should  be  taxed  to  the  party  at  fault. 

'  It  is  unnecessary,  in  the  certificate  of  the  judge,  to  notice  the  procedure  in  set- 
tling the  bill.  The  draft  of  the  bill  must  contain  all  the  exceptions  taken  upon  which 
the  party  relies.  This  must  be  submitted  to  the  adverse  party  within  the  time  lim- 
ited by  the  court,  not  exceeding  forty  days  from  the  rising  of  the  court.  The  adverse 
party  may  then  propose  amendments  thereto,  and  within  ten  days  must  return  the 
bill  with  the  proposed  amendments  to  the  other  party  or  his  attorney  of  record. ,  The 
bill  and  proposed  amendments  must  within  ten  days  thereafter  be  presented  by  the 
party  seeking  the  settlement  of  the  bill  to  the  judge  who  Tieard  or  tried  the  cause, 
upou  Jive  days'  notice  to  the  adverse  party  or  his  attorney  of  record,  at  w'hich  time  th& 
judge  shall  settle  the  bill  of  exceptions. 
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\_Copy  the  petition.J 

If  the  cause  came  from  another  court  on  change  of  venue  the 
facts  may  be  stated.     See  ante  page  38. 

And  afterwards,  on  the  day  of ,  18...,  there  was 

filed  in  the  office  of  said  clerk  an  answer  in  the  words  and  figures 
following,  to- wit : 

\^Gopy  the  answer  in  full.'] 

And  afterwards,  on  the  ......  day  of ,  18...,  the  plaintifl^ 

filed  a  demurrer  to  the  answer  of  the  defendant  in  the  words 
and  figures  following,  to-wit : 

[_Copi/  demurrer. J  • 

And  now,  on  this day  of ,  18...,  it  being  the 

day  of  said  term,  this  cause  came  on  for  hearing  on  the  plain- 
tiff"'s  dem^urrer  to  the  answer  of  the  defendant  and  {^copy  journal 
entry ;  see  ante  pages  99,  100}. 

And  afterwards,  on  the  day  of  ,  18...,  the  plain- 
tiff filed  his  reply  in  the  words  and  figures  following,  to-wit : 

\_Copy  reply.]     [If  a  continuance  was  granted  set  out  the  facts.] 

And  now,  on  this day  of ,  18...,  it  being  the  

day  of  said  term,  this  cause  coming  on  for  trial,  came  a  jury,  to- 
wit:  \names  of  jurors],  twelve  good  and  lawful  men,  who  were 
duly  sworn  according  to  law,  who,  after  hearing  the  evidence 
and  the  arguments  of  counsel,  were  instructed  by  the  court  as 
follows :  [set  out  each  instruction  given  in  the-  form  given],  to  the 
giving  of  the  third,  fifth,  and  sixth  paragraphs  thereof,  and  to 
each  of  said  paragraphs  the  [defendant]  then  and  there  duly  ex- 
cepted. The  defendant ,  then  asked  the  court  to  instruct  the 
jury  as  follows,  to-wit :  [copy  instructions  asked],  each  of  which 
the  court  refused  to  give,  to  which  refusal  to  give  each  of  said 
instructions  the  defendant  then  and  there  excepted.  The  jury 
then  retired  in  charge  of  the  [sheriff],  to  consider  their  verdict, 

'  If  an  amended  petition  has  tieen  filed  and  no  objection  is  made  on  that  ground,  copy 
only  the  amended  petition.  And  if  there  has  heen  an  appearand  and  no  point  is  made 
on  the  summons  it  should  not  be  copied  into  the  record.  So  with  other  papers  ■which 
are  npt  io  be  considered  in  the  appellate  court,  they  should  be  omitted,  as  they  merely 
cumber  the  record  and  entail  needless  expense. 

=  If  no  objection  is  made  to  the  ruling  on  the  demurrer  it  may  be  omitted  from  the 
transcript. 
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and  on  the  day  of ,18...,  returned  into  open  court 

the  following  verdict : 

\^Copy  verdicf] 

Afterwards,  on  the  day  of ,  18...,  the  [defendanf] 

filed  a  motion  for  a  new  trial  in  the  words  and  figures  following, 
to-wit : 

[^Copy  motion  for  new  trial.'] 

And  afterwards,  to-wit:  on  the  day  of ,  18...,  this 

cause  came  on  for  hearing  on  the  motion  for  a  new  trial,  and 
was  submitted  to  the  court,  on  consideration  whereof  the  court 
doth  overrule  the  same,  to  which  the  defendant  excepted. 

It  is  therefore  considered  by  the  court  that  the  plaintiff  re- 
cover from  the  defendant  the  sum  of  $ ,  his  damages  so  as 

aforesaid  sustained,  and  his  costs  herein  expended  taxed  at  $ 

And  afterwards,  on  the  day  of ,  18...,  the  defend- 
ant filed  in  said  court  his  bill  of  exceptions,  in  the  words  and 
figures  following,  to-wit: 

{^CJopy  bill  of  exceptions.] 

BTo.  846. 

Certificate  of  Clerk. 

The  State  of  Nebraska, County. 

I,  A.  B.,  clerk  of  the  district  court  of county,  do  here- 
by certify  that  the  foregoing  is  a  true  and  perfect  transcript  of 
the  record  in  the  above  entitled  cause  [if  the  entire  record  has  not 
been  taken  up  designate  each  part  thus :  the  petition,  answer,  reply, 
instructions,  etc.],  as  the  same  is  on  file  and  of  record  in  my  office. 

[Signature.] 

Dated ,  18... 

BTo.  847. 

Mandate. 

The  State  of  I^ebraska, Countt. 

To  [name  of  court]. 

"Whereas,  in  an  action  pending  before  you,  wherein  A.  B.  was 
plaintiff  and  0.  D.  defendant,  judgment  was  rendered  by  you  on 

the day  of ,  18...,  in  favor  of  the  plaintiff  for  the 

sum  of  $ ,  and  $ costs  of  suit;  and  whereas  said  de- 
fendant thereupon  prosecuted  a  petition  in  error  upon  said  judg- 
ment and  a  transcript  of  the  proceedings  in  said  cause  to  the 
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{name  of  appellate]  court,  whicli  judgment  was  by  said  court  * 
affirmed  on  the day  of ,  18...,  with  costs  taxed  at; 


You  are  therefore  commanded  immediately  to  cause  execution 

to  be  issiled  on  said  judgment  of court  for  the  sum  of 

$ and  costs,  returnable  as  required  by  law. 

Witness  J.  J.,  judge  of  the com-t  of county,  and 

the  seal  of  said  court  affixed  hereto,  this day  of. ,18... 

[l.s.J  •  ,  Clerk,  etc. 

Wo.  848. 

Procedendo. 

Follow  the  preceding  form  to  the  *,  then  add:  reversed  on 

the day  of ,  18...;  [with  costs  taxed  at  ^ ],  and  said 

cause  remanded  to  the court  for  further  proceedings. 

You  are  therefore  commanded  without  unnecessary  delay  to 
proceed  as  required  by  law  to  final  judgment  in  said  cause  be- 
tween said  parties. 

Witness,  etc. 


CHAPTER  LI. 
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Proceedings  in  error  must  be  commenced  within  one  year  from 
the  time  of  the  rendition  of  the  judgment  complained  of  except 
as  to  persons  under  disability.'     Laws  of  1876,  page  14. 

A  petition  in  error  must  be  filed  before  the  summons  in  error 
is  issued.     The  Gity  of  Brownville y.  Middleton,  1  l^eb.,  10. 

In  actions  in  equity  either  party  may  appeal  from  the  judgment 
or  decree  rendered  or  final  order  made  by  the  district  court  to 
th^  supreme  court.  The  party  appealing  shall,  within  six 
months  after  the  date  of  the  rendition  of  the  judgment  or  de- 
cree, or  the  making  the  final  order,  procure  from  the  clerk  of 

>  The  plaintiff  in  error,  upon  filing  his  petition  in  error  and  transcript,  should  order 
a  summons  in  error  to  issue  unless  the  adverse  party  has  waived  the  same  in  writing. 
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the  district  court  and  file  in  the  office  of  the  clerk  of  the  su- 
preme court  a  certified  transcript  of  the  proceedings  had  in  the 
cause  in  the  district  court,  containing  the  pleadings,  the  judg- 
ment, or  <Jecree  rendered  or  final  order  made  therein,  and  all 
the  depositions,  testimony,  and  proofs  offered  in  evidence  on 
the  hearing  of  the  cause,'  and  have  the  same  properly  docketed 
in  the  supreme  court;  and  in  failure  thereof  the  judgment  or 
decree  rendered,  or  the  final  order  made  in  the  district  court, 
shall  stand  and  be  proceeded  in  as  if  no  appeal  had  been  taken. 
Gen.  Stat,  716. 

The  supreme  court  has  no  authority  to  enlarge  the  time  within 
which  a  transcript  may  be  filed.  Verges  v.  Bousch,  1  ISTeb.,  114. 
Nuckolls  V.  Irwin,  2  Id.,  65. 

Computation  of  time.  The  rule  is  to  exclude  the  first  day,"  then 
count  the  full  number  of  months  or  days  to  be  computed. 
Glare  v.  Hare,  4  K"eb.,  132. 

An  action  at  law  can  be  reviewed  only  on  error ;  therefore,  if 
no  exceptions  have  been  taken  to  the  ruling  of  the  court  below 
the  case  cannot  be  reviewed,  as  the  power  of  the  court  is  limited 
to  the  questions  presented  by  the  record.  Robertson  v.  Hall,  2 
E"eb.,  19.     Boode  v.  Dunbar,  9  Id.,  95. 

What  may  be  reoiewed.  A  judgment  rendered  or  final  order 
made  by  the  district  court. 

An  order  affecting  a  substantial  right  in  an  action,  when  such 
order  in  effect  determines  the  action  and  prevents  a  judgment, 
and  an  order  affecting  a  substantial  right  made  in  a  special  pro- 
ceeding,-or  upon  a  summary  application  in  an  action  after  judg- 
ment. 

A,  judgment  rendered  or  final  order  made  by  the  tribunals 
mentioned  in  section  580,  but  the  petition  in  error  in  such  case- 
can  be  filed  only  by  leave  of  the  supreme  court  or  a  judge  thereof. 

The  proceedings  to  obtain  such  reversal,  vacation,  or  modifi- 
cation, shall  be  by  petition,  to  be  entitled  "  petition  in  error," 
filed  in  the  court  having  power  to  make  such  reversal,  vacation, 
or  modification,  setting   forth  the   errors  complained  of,  and 

'  When  the  finding  of  the  district  court  upon  the  facta  is  not  objected  to,  the  only 
error  complained  of  being  one  of  law,  the  testimony  need  not  be  preserved.  Sogers 
V.  Motel  Co.,  4  Neb.,  54. 

37 
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thereupon  a  summons  shall  issue  and  be  served  as  in  the  com- 
mencement of  an  action. 

lio.  849. 
Peiiiion  in  Error. 

In  the  Supreme  Court  of  Nebraska. 
0.  D.,  plaintiff,      ] 

V.  >  Petition  in  Error. 

A.  B.,  defendant,  j 

The  plaintiff  complains  of  the  defendant  for  tbat  on  the  

day  of ,  18...,  the  defendant  herein  recovered  a  judgment 

against  the  plaintiff  herein  in  the  district  court  of county, 

for  the  sum  of  $. ,  and  $ costs  of  suit,  in  an  action  pend- 
ing in  said  court,  wherein  the  defendant  herein  was  plaintiff 
and  the  plaintiff  herein  defendant.  A  transcript  of  the  proceed- 
ings containing  said  final  judgment  is  filed  herewith. 

The  plaintiff  alleges  that  there  is  error  in  said  proceedings 
and  judgment  in  this: 

1.  The  court  erred  in  excluding  from  the  jury  the  chattel 
mortgage  from  the  plaintiff  to  the  defendant  marked  "  Ex.  A  " 
in  the  transcript. 

2.  The  court  erred  in  admitting  in  evidence  \^point  out  the 
evidence  objected  to]. 

3.  The  court  erred  in  giving  paragraph  No.  4  of  the  instruc- 
tions given  by  the  court  on  its  own  motion. 

4.  The  court  erred  in  refusing  to  give  paragraph  No.  1  of  the 
instructions  asked  by  the  defendant. 

5.  The  court  erred  in  overruling  the  motion  for  a  new  trial. 

The  plaintiff  therefore  prays  that  said  judgment  may  be  re- 
versed, and  a  new  trial  granted  in  said  cause,  and  for  such  other 
relief  as  justice  may  require. 

C.  D., 
By  S.  Jl.,Jiis  Attorney. 

No  proceedings  to  reverse,  vacate,  or  modify  any  judgment  or 
final  order  rendered  in  the  probate  court  or  district  court,  ex- 
cept as  provided  in  section  589,  and  the  fourth  subdivision  of 
section  588,  shall  operate  to  stay  execution,  unless  the  clerk  of 
the  court  in  which  the  record  of  said  judgment  or  final  order 
shall  be,  ghall  take  a  written  undertaking  to  be  executed  ou  the 
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'part  of  the  plaintiff  in  error  to  the  adverse  party,  with  one  or 
more  sufficient  sureties,  etc. 

No.  850. 

Undertaking  to  be  Filed  in  District  Court  on  Judgment  for  Money. 

Whereas,  on  the  day  of ,  18...,  0.  D.  has  filed  in 

the  supreme  court  his  transcript  and  petition  in  error  to  obtain 

the  reversal  of  a  judgment  rendered  in  the  district  court  of 

county,  on  the  day  of  ,  18...,  in  favor  of  A.  B.  and 

against  C.  D.,*  for  the  sum  of  $ ,  andfor  costs  of  suit  in  an  ac- 
tion pending  therein  wherein  said  A,  B.  was  plaintiff  and  C.  D. 
■  defendant. 

Now  therefore,  we,  C.  D."  as  principal  and  E.  P.  and  G.  H. 
as  sureties,  do  hereby  undertake  to  said  A.  B.  in  the  sum  of 

% [_double  the  amount  of  the  judgment'],  that  said  C.  D.  will  pay 

the  condemnation  money  and  costs  in  case  said  judgment  [or 
final  order]  shall  be  affirmed  in  whole  or  in  part. 

CD. 
E.  F. 
G.H. 

I  hereby  approve  of  the  execution  of  the  above  undertaking, 

and  the  sufficiency  of  the  sureties  thereon,  this  day  of , 

18...  K.  L.,  Clerk  of  the  District  Court. 

BTo.  851. 
Undertalcing  where  the  Judgment  Directs  the  Execution,  of  a  Conveyance. 

Follow  the  preceding  form  to  the  *,  then  say  :  that  C.  D.  exe- 
cute and  deliver  to  said  A.  B.  a  conveyance  for  certain  [lands] 
set  forth  in  said  judgment,  and  said  court  having  prescribed  the 
sum  of  $...,  as  the  amount  of  the  undertakingto  obtaina  review 
of  said  judgment  and  proceedings  in  the  supreme  court; 

Now  therefore,  we,  C.  D.  as  principal  and  E.  F.  and  G.  H. 
as  sureties,  do  hereby  undertake  to  said  A.  B.,  in  the  sum  of  |..., 
that  said  C.  D.  will  abide  the  judgment,  if  the  same  shall  be  af- 
firmed, and  pay  the  costs. 

'  See  Qregory  v.  Cameron,  7  Neb.,  414. 
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No.  852. 

Undertaking  in  Actions  concerning  Real  Estate. 

Follow  form  No.  850  to  the  *,  then  say :      for  the  possession 
of  the  follow.ing  described  real  estate,  to-wit:  [describe  as  injudg-, 
menf] ;  and  said  court  having  prescribed  the  sum  of  $...  as  the 
amount  of  the  undertaking,  to  obtain  a  reyiew  of  said  judgtnent 
and  proceedings  in  the  supreme  court ; 

Now  therefore,  we,  C<  D.  as  principal  and  E.  F.  and  G.  li. 
as  sureties,  do  hereby  undertake  to  said  A.  B.,  in  the  sumof  $..., 
that  during  the  possession  of  said  real  estate  by  said  0.  D.,  he 
will  not  commit,  or  suffer  to  be  committed,  any  waste  thereon ; 
and  if  the  judgment  be  affirmed,  he  will  pay  the  value  of  the' 
use  and  occupation  of  said  premises  until  the  deliveiy  of  the 
possession,  pursuant  to  the  judgrneht,  and  all  costs. 

BTo.  853. 

Bond  for  an  Appeal  in  Actions  in  Equity.     To  be  Filed  in   Twenty  -Days  from 

Date  of  Decree.^ 

Know  all  men  by  these  presents,  that  we,  A.  B.  as  principal 
and  E.  E.  as  surety,  are  held  and  firmly  bound  unto  C.  D.,  in  the 

penal  sum  off ,  for  the  paj'ment  of  which,  well  and  truly  to 

be  made,  we  hereby  bind  ourselves. 

Dated  this  ......  day  of ,18... 

Whereas,  on  the  day  of ,18...,  a  decree  was  ren- 
dered in  the  district  court  of county,  in  favor  of  C.  D.  and 

against  A.  B.  for  [state  substance  of  the  decree'],  in  an  action  pend- 
ing therein,  wherein  A.  B.  was  plaintiff  and  C.  D.  defendant; 
and  said  A.  B.  intends  to  appeal  said  cause  to  the  supreme 
court. 

Now  therefore,  the  condition  of  this  obligation  is  such  that 
if  said  A.  B.  shall  prosecute  such  appeal  without  delay,  and 
pay  all  condemnation  money  and  costs  which  may  be  found 
against  him  on  the  final  determination  of  the  cause  in  the 
supreme  court,  thefa  this  obligation  to  be  null  and  void,  other- 
wise to  remain  in  full  force  and.  effect." 

1  G.  S.  716. 

=  State  the  conditions  under  the  second  and  third  €ubdivisions  of  sec.  3  suhstan- 
tially  in  the  language  of  the  statute. 
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Actions  in  equity  may  be  reviewed  on  error  or  appeal.  An 
appeal  brings  upon  the  whole  case,  and  it  is  heard  de  novo. 

When  the  case  is  reviewed  on  error,  only  the  errors  assigned 
in  the  motion  for  a  new  trial  can  be  considered,  in  cases  where 
such  motion  is  necessary,  unless  the  alleged  errors  occurred  af- 
ter the  trial,  as  on  the  confirmation  of  a  sale  of  real  property. 

ORDER    OF    BUSINESS. 

All  causes  from  the  same  judicial  district  are  required  to  be 
placed  together  on  the  docket,  in  the  numerical  order  of  the  ju- 
dicial districts,  commencing  with  the  first.  And  they  are  taken 
up  and  heard  in  their  order,  allowing  one  week  for  the  hearing 
of  causes  from  each  district.' 

Any  cause  may,  however,  be  submitted,  on  behalf  of  either 
or  both  of  the  parties,  at  any  time,  upon  filing  briefs  of  the 
points  relied  on,  whatever  may  be  its  place  on  the^docket." 

Whenever  a  cause  is  reached  in  the  regular  order  on  the  trial 
of  causes,  and  neither  party  appears  in  person  or  by  attorney, 
the  cause  will  be  marked  "  Submitted.'" 

Whenever  a  cause  is  regularly  reached,  and  the  plaintiff  [ap- 
pellanf]  fails  to  appear — that  is,  has  failed  to  prepare  and  serve 
briefs  of  the  points  relied  on  by  him,  or  to  appear  and  state  a 
satisfactory  reason  for  his  failure-^^the  defendant  may  have  the 
cause  dismissed,  or  may  submit  it  with  or  without  argument.* 

^hen  the  defendant  makes  defaidt,  and  there  is  due  proof  of  ser- 
vice of  notice  and  briefs  upon  him  or  his  attorney,  as  required 
by  the  rules,  the  plaintiff  may  proceed  ex  parte. 

The  plaintiff  in  error,  or  appellant,  is  required,  at  least  fifteen 
days  prior  to  the  week  in  which  his  case  is  entered  for,  heai-ing, 
to  furnish  to  the  opposite  party,  or  his  attorney  of  record,  a  printed 
copy  of  his  brief  of  points  and  authorities  relied  on,  and  within 
ten  days  thereafter  the  defendant  in  error,  or  appellee,  shall  fur- 
nish the  plaintiff  in  error,  or  appellant,  as  the  case  may  be,  a 
printed  copy  of  his  brief  of  points  and  authorities  relied  on; 
and  each  party  shall,  before  the  argument  of  the  case,  file  with 
the  clerk  of  the  court   six  copies  of   said   briefs,  one  for  each 
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judge  of  the  court,  and  the  others  for  the  reporter,  and  the  par- 
ty seeking  a  review  of  the  judgment  shall  hold  the  affirmative.' 

The  transcript  of  all  records  filed  in  any  cause  shall  be  written 
with  marginal  references  to  each  paper  or  order  composing  the 
record.'' 

Usually  motions  are  heard  immediately  after  court  convenes 
each  morning. 

In  case  a  record  is  defective,  diminution  may  be  suggested, 
and  a  perfect  transcript  ordered.     See  ante  page  553. 

In  the  oral  argument  of  a  cause,  the  time  accorded  thp  par- 
ties on  each  side  shall  not  exceed  two  hours,  unless  for  special 
reasons  the  court  shall  extend  the  time.' 

In  regard  to  reading  authorities  on  the  argument,  the  late 
Chief  Justice  ■  Gantt  made  the  following  suggestions,  which  I 
commend:  Obtain  as  many  authorities  as  possible  to  sustain 
each  point  in  the  brief,  and  refer  to  them  therein;  then  redd  a 
leading  case  upon  each  point,  and  say  that  the  authorities  cited  un- 
der that  head  sustain  the  case  read.  The  court  will  then  exam- 
ine the  authorities  read  and  cited. 

The  regular  public,  sessions  of  the  court  for  the  argument  of 
causes  open  each  day  of  the  term  at  8:30  a.m.,  and  an  adjourn- 
ment is  had  at  1  p.m.,  unless  for  special  reasons  the  court  from 
time  to  time  otherwise  order. 

The  remainder  of  each  day  is  devoted  to  the  examination  of 
causes  snbmittedi 

A  motion  for  a  re-hearing  may  be  filed  as  of  coui'se  at  any  time 
within  thirty  days  from  the  filing  of  the  opinion  of  the  court  in 
the  case.  Such  motion  must  specify  distinctly  the  grounds  upon 
which  it  is  based,  and  be  a,ccompanied  by  a  printed  brief  of  the 
argument  of  counsel  and  the  authorities  cited  in  its  support.  If, 
upon  examination,  the  court  shall  think  such  ai-gument  worthy 
of  an  answer,  it  will  so  indicate,  fixing  a  time  for  the  hea-ring  pf 
the  motion,  of  which  due  notice  in  writing- shall  be  served  upon 
the  adverse  parties  or  their  attorneys  of  recotd,  by  the  party 
making  the  motion.  Copies  of  briefs  shall  also  be  served  as  in 
other  cases  so  far  as  is  practicable.' 

■  Kule  6.  >  Id.  9.  =  Id.  6.  ,« Id.  16. 
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No.  854. 

Motion  for  a  lie-hearing. 

In  the  supreme  court. 

C.  D.,  Plaintiff,      ] 

'     ^-  } 

A.  B.,  Defendant.) 

The  defendant  moves  the  court  for  a  re-henring  in  this  cause 
for  the  following  reasons  : 

1st.  The  testimony  of  E.  F.,  page transcript,  establish- 
es the  following  facts:  [state  what  facts  are  claimed  to  be  established], 
which  are  not  referred  to  in  the  opinion  of  the  court. 

2d.  The  defendant  claims  that  the  law  of  the  case  is  as  fol- 
lows :  [state  the  view  of  the  law  takeri],  and  is  supported  by  the  au- 
thorities cited,  page  in  the  printed  brief  of  the  argument 

accompanying  this  motion. 

3d.     [State  any  other  causeJ] 

CD., 
By  S.  II.,  his  Attorney. 

As  the  judges  in  preparing  opinions  usually  state  the  facts,  a 
mistake  in  regard  to  the  facts  can  readily  be  corrected. 

The  parties  by  a  written  stipulation  may  take  up  the  original 
bill  of  exceptions,  instead  of  copying  the  same,  if  they  see  fit. 

A  copy  of  the  rules  may  be  obtained  from  the  clerk  free  of 
expense. 
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ABATEMENT — What  rights  of  action  survive  to  personal  representative,  20; 
when  action  abates  by  death  of  party,  21. 

ABSCONDING  DEBTOR— Time  of  absence  from  state  not  computed,  15;  ser- 
vice of  summons  on,  47. 

ABSENCE — Of  debtor  'from  state  not  taken  as  part  of  time  of  limitation  of  actions, 
15;  successive,  been  computed,  18  ;  of  one  joint  debtor,  18;  of  defendant 
from  state,  service  of  summons  on,  43;   from  homestead,  488. 

ACCORD  AND  SATISFACTION— Eorm  of  answers,  349;  in  action  of  tres- 
pass, 371. 

ACCOUNT — Running,  when, constitutes  but  one  cause  of  action,  32;  trial  of,  by 
referee,  535. 
Petition — On  account  stated,  155;  to  correct,  and  for  judgment  thereon,  155; 
against  agent  for  not  rendering,  191,  194;  against  municipal  corporation 
on,  205;  by  administrator  of  deceased  parties  for,  297. 

ACKNOWLBDGMENT—Of  liability  by  debtor,  15;  of  service  of  summons,  42; 
and  form  of,  43 ;  of  debt  barred  by  statute,  action  on,  57. 

ACTIONS — "Witl^in  what  time  must  be  .brought,  13-19  ;  against  non-residents, 
14  ;  when  deemed  commenced,  14  ;  nature  and  form  of,  19  ;  distinctions 
between,  at  law  and  equity,  abolished,  19  ;  by  whom  and  agains't  whom 
to  be  brought,  20-28  ;  right  of,  when  assignable,  20  ;  on  running  account, 
32;  county  in  which  to  be  brought,  32  ;  manner  of  commencing,  38-53; 
for  recovery  of  money  only,  what  is,  41 ;,  procedure,  when  part  only  of 
defendants  served,  49  ;  notice  of  pendency  of,  49;  causes  of,  to  be  sepa- 
rately stated,  55,  60;  cannot  be  stated  in  different  forms,  55;  on  new 
promise,  where  claim  is  barred  by  statute,  57;  new  cause  of,  cannot  be 
set  up  in  reply,  80;  nor  by  way  of  amendment,  95  ;  consolidation  of,  90; 
dismissal  of,  400;  judgment  of  dismissal,  404;  change  Of  form  of,  by 
amendment,  97;  against  receivers,  453;  dismissal  of,  for  want  of  secur- 
ity for  costs,  539 ;  revivor  of,  546  ;  removal  of,  to  U.  S.  courts,  5Go. 

ADMINISTRATORS— Action  on  bond  of,  when  brought,  14;  may  bring  action 
in  own  name,  21;  set-off  in  actions  by,  78;  appointed  in  another  state, 
action  by  in  this  state,  118. 
Petitions— 'Sy,  must  show  what,  340;  on  bond  of,  128;  by  and  against,  for 
conversion,  129,  230;  of  deceased  partner  for  an  account,  297. 

ADJOURNMENT— Of  taking  of  depositions,  477,  note  479;  referee  may  grant, 

535  ;  costs,  how  taxed,  540. 
ADMISSIONS— Of  truth  of  pleading  by  demurrer,  68  ;  of  new  matter  in  answer, 
by  failure  to  reply,  80;  of  facts,  stipulation  for,  476;  of  parties,  not  suf- 
ficient ground  for  decree  of  divorce,  529. 


686  INDEX. 

ADVERSE  POSSESSION— Vests  title  in  occupant  where,  15. 

AFFIDAVIT — For  change  of  venue,  37;  of  service  of  summons,  42;  hy  person, 
not  officer,  42;  for  service  by  publication,  47,  49,  528;  of  printer  to  fact 
of  publication,  47;  and  form,  53;  to  pleadings,  84-88;'  before  whom 
taken,  85;  form  of,  86;  for  attachment,  430  ;  amendment  of,  98  ;  before 
debt  due,  445;  against  garnishee,  438;  for  order  of  replevin,  424;  for  in- 
junction, when  necessary,  459;  in  county  court,  463;  for  attachment  for 
disobeying,  464;  for  arrest,  419  ;  in  support  of  motion  for  new  trial,  895; 
of  surety  on  bond  for  stay  of  execution,  490;  for  examination  of  debtor, 
506-7;  for  security  for  costs, '542. 

AFFIRMATIVE  RELIEF— When  defendant  may  have,  78. 

AGENT — May  bring  suit  in  own  name,  when,  22;  what  is  managing  agent,  45;  • 
set-off  in  action  by  the  principal,  78;  verification  of  pleadings  by,  85; 
form  of  petition  on  note  signed  b3',  110. 
Petition  by- — For  services,  149  ;  by  sub-agent,  191. 

Petitions  against — For  selling  goods  on  credit,  190;  for  disobeying  instruc- 
tions, 190;  having  cure  of  estate,  191;  for  negligence  in  selling  goods, 
192;  del  credere  tigent,  192;  for  failure  to  account,  193;  for  money  col- 
lected on  policies,  194. 

ALIMONY— Petition  for,  527 ;  order  for,  528. 

ALTERATIONS— Of  contract,  answer,  setting  up,  360. 

AMENDMENTS— Failure  to  amend  on  demurrer,  sustained  to  petition,  69; 
waiver  of  demurrer  by,  69;.  of  answer,  where  works  abandonment  of  orig- 
inal answer,  76;  of  verification,  87;  on  motion  to  make  more  specific,  90 
Variance — Wheii  material,  92;  when  court  may  direct  verdict  according  to 
the  evidence,  92,  94 ;  failure  of  proof,  92  ;  of  petition  before  answer  filed, 
92;  as  of  course,  within  ten  days  after  demurrer  filed,  92. 
By  leave  of  Court — 93;  costs,  93,  540;  continuance,  when  granted,  93;  inser- 
tion of  true  name  of  defendant,  93  ;  of  material  defects,  94;  when  appli- 
cation for,  made,  94 ;  in  action  against  partnership,  94 ;  after  verdict,  94 ; 
cannot  insert  new  cause  of  action  by  vfay  of,  95;  on  error  in  supreme  ' 
court,  95  ;  change  of  claim  or  defense,  96  ;  of  files  or  records,  96  ;  on  ap- 
peal to  district  court,  96  ;  of  summons,  97  ;  mistake  in  name  of  defend- 
ant, 97  ;  of  affidavit  for  attachment^  98  ;  want  of  venue,  98  ;  of  appeal 
bond,  98  ;  mistake  in  name  of  court,  99  ;  of  affidavit  for  order  of  arrest, 
99  ;  of  return  of  officer,  99  ;  omission  of  the  word  "  petition,"  99  ;  form 
of  notice  of  filing  amended  petition,  99  ;  of  order  overruling  demurrer, 
with  leave  to  answer,  99  ;  order  to  file  amended  pleadings,  100. 

AMERCEMENT— Of  clerk  or  sheriff',  503. 

ANIMALS— (See  stock). 

ANSWER — Waives  objections  to  jurisdiction,  33  ;  and  demurrer  to  petition,  62  ; 
what  it  shall  contain,  70  ;  number  of  defenses,  70,  79. 
CounieT-claim  and  set-off— 10  ;  costs,  when  defendant  fails  to  set  up,  70; 
when  new  parties  may  be  made,  70;  when  set-oflf- can  be  pleaded,  70  j 
'  assignment  of  claim  will  not  defeat,  71  ;  to  note  assigned  after  due,  74; 
definition  of  set-off,  77  ;  of  counter-claim,  78  ;  unliquidated  damages,  77  ; 
in  action  by  trustee,  77;  in  action  on  joint  debt,  77. 
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Denial — Must  not  be  by  way  of  negative  pregnant,  71  ;  effect  of  general,  71 ; 
of  all  material  allegations,  71 ;  want  of  belief  sufficient,  72;  what  does 
not  amount  to,  72 ;  objection  to  form  of,  cannot  be  raised  in  supreme 
court,  72  ;  general,  does  not  put  in  issue  corporate  character  or  power  to 
sue,  73  ;  by  guardian,  71 ;  when  no  reply  to,  necessary,  72  ;  to  action  on 
promissory  note,  73  ;  in  action  against  indorser,  73  ;  want  of  considera- 
tion for  assignment,  73  ;  should  not  contain  offer  to  confess  judgment,  73 ; 
in  action  by  assignee,  want  of  consideration  for  the  assignment,  74 ;  es- 
toppel must  be  pleaded,  75 ;  defect  of  title,  75,  79  ;  discharge  of  surety, 
75,  76 ;  amended  answer  when  abandonment  of  the  original,  76  ;  in  quo 
warranto,  76  ;  garnishment  of  money  in  another  state,  76  ;  rescission  of 
contract,  76  ;  when  defendant  may  be  compelled  to  elect  between  differ- 
ent defenses,  76 ;  cross-bill  in  chancery,  76 ;  seeking  affirmative  relief, 
78;  cross-petition,  79  ;  waste  by  mortgagee  in  possession,  79  ;  by  person 
dealing  with  agent  in  suit  by  the  principal,  78  ;  in  action  by  executor  or 
administrator,  78;  after  counter-claim  filed,  plaintiff  cannot  dismiss 
suit,  79  ;  on  overruling  of  demurrer  to  petition,  93  ;  when  allowed  after 
default,  97  ;  supplemental  answer,  101 ;  sufficiency  of,  in  real  action, 
510;  in  partition,  515;  to  petition  in  error  not  necessary,  553;  in  man- 
damus, 557. 

New.  Matter— 10;  what  is  such  as  to  require  reply,  72;  not  admissible  under 
general  denial,  73. 

Forms  o/^General  denials,  344;  specific  denials,  345;  action  brought  in 
wrong  county,  345  ;  exclusive  jurisdiction  in  TJ.  S.  court,  346 ;  by  a 
consul,  346;  another  action  pending,  346;  infancy  of  plaintiff,  346;  of 
defendant,  348;  coverture  of  plaintiff,  347;  of  defendant,  348;  misno- 
mer, 347;  defect  of  parties,  347;  assignment  to  third'party,  348;  statiite 
of  limitations,  348;  duress,  349;  accord  and  satisfaction,  349;  adverse 
enjoyment,  349 ;  claim  against  estate  not  presented  in  time,  349 ;  con- 
tract void,  -njhere  made,  351;  tender  of  payment,  351 ;  compromise,  351 ; 
rescission  of  contract,  351 ;  discharge  in  bankruptcy,  352;  arbitration, 
852;  release,  350;  insanity  of  defendant,  350;  fraud  in  procuring  con- 
tract, 350;  in  obtaining  judgment,  853;  in  obtaining  policy,  360;  juris- 
diction, want  of,  354;  consideration,  failure  of,  354;  acceptance  for  ac- 
commodation of  plaintiff,  355;  novation,  355;  part  payment,  ,3.56 ; 
counter-claim,  369;  breach  of  warranty,  356;  on  note  given  for  dis- 
eased horse,  357;  by  surety,  extension  of  time  of  payment,  358;  asking 
to  be  subrogated  to  securities  in  hands  of  plaintiff,  358;  building  con- 
tract, 359  ;  departure  from  guaranty  of  payment,  359  ;  alteration  of  con- 
tract, 860;  to  actions  on  leases,  eviction,  360;  surrender,  361;  assign- 
ment by  consent  of  lessor,  361;  performance,  361-2;  promise  to  marry, 
362;  trespas.?,  justification,  363;  satisfaction,  371;  re-capture  of  debtor 
after  escape,  364;  lien  for  storage,  364;  lien  of  register,  364;  purchaser 
of  real  estate  without  notice,  365;  disclaimer  of  title,  365;  overdrawing 
of  account  by  partner,  365;  partnership  not  terminated,  366 ;  in  actions 
of  foreclosure,  366;  real  actions,  denial  of  title,  367;  agreement  to  con- 
vey, 367;  mistake  in  deed,  367;  deed  delivered  as  escrow,  368;  set-off, 
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369;  in  divorce,  370;  assault,  371-2;  removal  of  passenger  for  refusal 
to  pay  fare,  372;  false  imprisonment,  873 ;  libel  and  slander,  374;  quo 
warranto,  376;  license,  375;  privileged  communications,  375;  right  of 
way,  375;  road  founderers,  376;  of  guardian  of  infant  in  partition,  517. 

APPEALS— Amendments  of  case  on  appeal,  96 ;  not  allowed  after  stay  of  exe- 
cution, 489  ;  to  district  court,  pleadings  to  be  filed,  when,  549  ;  notiee  of 
appeal  not  necessary,  549  ;  from  decision  on  claim,  against  estate,  550  ; 
form  of  notice  of,  550;  bond,  550;  pleadings,  550;  from  decision  of 
county  board,  550;  notice  of,  and  bond,  551  ;  from  assessment  of  dam- 
ages for  land  taken  by  E.  E.  Co.,  551 ;  trial  of,  in  district  court,  551 ;  to 
supreme  court,  576. 

APPEAEANCE— "Waiver  of  defective  summons  by,, 46. 

APPEAISEMENT— Of  property  taken  in  replevin,  425;  in  attachment,  432; 
of  real  estate  taken  in  execution,  497. 

AEBITEATION — Petition  on  bond,  132 ;  on  award  when  slibmission  verbal, 
188;  when  by  deed  or  bond,  189;  form  of  answer  setting  up,  353. 

AEEEST — Answer  justifying,  373;  in  civil  bases,  when  allowed,  418;  affidavit, 
for,  419;  undertaking  for,  419;  order  of,  420;  undertaking  of  defend- 
ant, 420;  return  of  officer,  421  ;  notice  of  non-acceptance  of  bail,  421; 
of  justification  of  bail,  421 ;  notice  and  motion  to  vacate  order,  422;  or- 
der of  discharge,  422 ;  of  debtor  in  aid  of  execution,, 505. 

ASSAULT — Time  of  commencing  action,  14;  action  for,  abates  on  death  of 
party,  21 ;  proof  of  malice,  59  ;  forms  of  petition  for,  207-8 ;  of  answers, 
37i-2. 

ASSESSMENT— Eor  improvenient  of  streets,  petition  on,  56;  of  damages  for 
land  taken  by  E.  E.  Co.,  appeal  from,  551. 

ASSIGNEE— May  bring  action  in  own  name,  20;  application  fof  substitution 
of,  for  plaintiff,  83  ;  and  form  of  order  for,-  83  ;  of  agreement  to  insure, 
petition  by,  for  loss,  167  ;  of  grantee,  petition  by,  against  grantor  on  war- 
ranty of  title,  173;  assignee  of  lessor  against  lessee,  180;  petition,  by,  for 
conversion,  231. 

ASSIGNMENT— What  rights  are  assignable,  20,  21 ;  of  claim  by  plaintiff  does 
not  defeat  counter-claim  or  set-off,  71-77  ;  application  for  substitution  of 
assignee  of  plaintiff's  claim,  83;  petition  to  set  aside,  for  fraud,  292; 
form  of  answei:  setting  up,  348. 

ATTACHMENT— Limitation  of  action  on  bond,  14  ;  form  of  petition,  60,  127; 
sheriff  may  sue  for  conversion  of  ^property  taken  -by  him  on,  23 ;  when 
may  issue,  429;  order  of,  how  served  by  officer,  432;  disposition  of 
property  taken  on,  432;  service  by  publication,  4^6;  rule  as  to  filing 
affidavits,  437. 
i^or»ts  of  affidavit, 430;  andamendmentof,  98  ;  undertaking,  431;  order  of,  431; 
return  of  officer,  433  ;  inventory  and  appraisement,  432;  undertaking  for 
re-delivery  of  property,  433 ;  order  for  sale  of  perishable  property,  iiii;  to 
sheriff  to  re-take  propertyj  435;  appointing  receiver,  435;  and  bond  of, 
435;  of  reference  to  determine  priority  of  liens,  442. 
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Discharge  of — TJncIortaking  for,  436  ;  motion  for  and  notice  of,  437;  filing  of 
second  motion  for,  438;  wlien  order  for,  may  be  made,  437;  form  of, 
442  ;  judgment  and  order  of  sale,  443;  by  default  on  service  by  publica- 
tion, 443. 
On  claim  before  due,  when  may  be  had,  444;  affidavit  for,  445;  order  allow- 
ing, 445. 
Garnishee,  affidavit  against,  438,  notice  to,  438;  examination  of,  438 ;  at- 
tachment against  for  contempt,  439;  order  to  deliver  property,  439;  un- 
dertaking of,  to  deliver  property  or  pay  over  money,  440;  return  of  ser- 
vice on,  440;  corporation  served  as,  440;  order  on,  to  show  cause,  441  j 
judgment  against,  443 ;  garnishment  after  judgment,  form  of  summons, 
444;  attachment  for  disobeying  injunction,  465;  against  witness  for 
contempt,  470  ;  against  debtor  for  failure  to  attend  examination,  509. 

ATTORNEYS — Limitation  of  actions  against,  17 ;  aclcnowledgment  of  service 
of  summons  by,  46  ;  of  person  in  prison,  answer  by,  71 ;  verification  of 
pleadings  by,  85-6  ;  affidavit  by,  for  order  of  arrest,  419  ;  employment 
of,  by  receivers^  454;  communications,  to  whom  privileged,  467;  peti- 
tion by,  for  services,  149  ;  in  action  for  slander,  212  ;  action  against,  for 
negligence  in  trial  of  case,  195  ;  in  examining  title,  196. 

AUCTIONEEE— May  sue  for  price  of  goods  sold  by  him,  23. 

AWARDS— Petitions  on,  188-9  ;  when  time  extended,  190. 

BAIL — (see  Undertaking.) 

BAILEE — Petition  by  assignee  of  lender  against  borrower,  156  ;  petition  against 
bailee  without  reward,  198  ;  pawnbroker  for  losing  pledge,  199  ;  hirer  of 
horses,  for  carelessness,  200  ;  bestowing  labor  on  article  received  for  neg- 
ligence, 200;  for  injunction  to  restrain  sale  of  goods  pledged,  287. 

BANKS  AND  BANKING — Petition  of  payee  against  maker  of  check,  122 ; 
against  bank,  as  certified  check,  123. 

BASTARDY — Judgment  for  maintenance  of  child,  416. 

BELIEF — Facts  in  pleading  stated  on,  not  ground  of  demurrer,  66  ;  want  of  suf- 
ficient ground  for  denial,  72  ;  verification  of  pleadings  on,  85. 

BILLS  OP  EXCHANGE — Who  may  be  made  defendants  in  actions  on,  25 , 
accommodation  drawer,  liability  of,  74 ;  designation  in  petition  of  party 
signing  by  initials,  104. 
Form  of  petitions  ore— Payee  v.  acceptor,  118  ;  payee  v.  drawer  and  acceptor, 
118;  a2;ainst  drawer  for  non-payment,  119;  where  drawer  counter- 
mands bill,  121 ;  where  demand  and  notice  waived,  121  ;  where  drawer 
not  found,  121;  acceptance  varying  from  bill  as  to  time,  122;  against 
drawer  and  acceptor  for  honor,  122 ;  for  neglect  to  give  notice  of  non- 
payment, 187  ;  to  restrain  transfer  of,  262 ;  answer  alleging  acceptance 
for  accommodation,  355. 

BILLS  OF  EXCEPTIONS— On  order  of  court  on  motion,  for  new  trial,  38; 
form  of  bill,  571. 

BONDS— Actions  on  official,  in  what-time  may  be  brought,  14 ;  against  Sureties, 
wliien  brought,  16  ;  of  public  officers,  in  whose  name  suit  on,  may  be 
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brought,  23  ;  when  brought,  34  ;  irregularity  in  bond  of  sheriff,  34  ;  pe- 
tition on,  56 ;  on  administrations,  59 ;  on  official,  58 ;  on  executor's 
bond,  62;  on  attachment  bond,  60  ;  what  is  suflScient  allegation  of  breach 
of  condition,  67;  forms  of  petitions  on,  125;  for  payment  of  money,  125  ; 
payable  to  bearer,  125;  municipal,  payable  to  bearer,  126;  official,  126; 
attachment,  127;  of  administrator,  128  ;  indemnifying  bond,  129;  for  fideli, 
ty  of  clerk  or  cashier,  130;  in  replevin,  130;  injunction,  131,;'  arbitra- 
tion bond,  132;  for  conversion  of,  by  assignee  after  conversion,  231; 
for  appeal  may  be  amended,  98;  df  applicant  for  receiver,  450 ;  of  re- 
ceiver, 435,  447  ;  and  form,  449  ;  of  plaintiff  and  defendant  on  order  for 
arrest,  419,  4^0  ;  in  replevin,  425  ;  attachment,  431 ;  and  for  re-delivery 
of  property,  433;  to  have  attachment  discharged,  436;  of  garnishee  to 
deliver  property  or  pay  money,  44Q;  for  injunction,  458 ;  and  form  of, 
461  ;  for  stay  of  execution,  490  ;  of  referee  in  partition,  516;  and  form 
of,  519;  folr  an  appeal,  550;  removed  to  U.  S.  court,  567;  on  error  or 
appeal  to  supreme  court,  579.  ■ 
BOUNDARY — Of  counties,  offenses  committed  on,  where  prosecution  may  be 
commenced,  33. 

BUILDINGS— Petition  on  policy  of  insurance  for  loss  of,  by  Are,  164-168 ; 
against  landlord  for  failure  to  complete,  according  to  agreement,  183 ; 
against  agent  for  rent  of,  193. 

BURDEN  OF  PROOF— Of  new  matter  in  answer,  80. 

CERTIFICATE— Of  officer  to  verification  of  pleading,  evidence  of  what,  85;  of 
architect,  answer,  alleging  failure  to  obtain,  359  ;  of  officer  taking  depo- 
sition, 478,  482;  of  clerk  as  to  liens  on  real  estate,  49,7  ;  of  clerk  to  tran- 
script, 575. 

CHATTELS— Form  of  petition  on  note  payable  in,  124. 

CHATTEL  MORTGAGE— Form  of  petition  to  foreclose,  259. 

CITIES  AND  VILLAGES— In  what  name  may  sue  and  be  sued,  24;  petition 

to  change  name  of,  324;  and  judgment,  415. 
CLERGYMEN— Communitation  to,  when  privileged,  467. 

COMPROMISE — Offer  of,  should  not  be  made  in  answer,  73 ;  form  of  answer, 
alleging,  351. 

COMMON  COUNTS— Not  sufficient  in  this  state,  145. 

CONDITIONS— Precedent,  allegation  of,  performance,  57,  67;  of  bond,  allega- 
tion of  breach,  56. 

CONFESSIONS— Judgment  by,  401  ;  of  parties,  not  sufficient  ground  for  decree 
of  divorce,  529. 

CONSIDERATION— Of  contracts,  actions  concerning,  to  be  brought  in  what 
time,  14 ;  want  of,  in  transfer  of  note,  no  defense  to  action  on  it  by  the 
holder,  73,  74 ;  answer  setting  up  want  of,  354. 

CONSOLIDATION— Of  actions,  order  for,  when  granted,  90 ;  form  of  notice  and 
motion  for,  91 ;  of  order  for,  92. 
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CONSTABLE — Limitation  of  actions  against,  for  false  return,  17  ;  judgment 
creditor  may  be  substituted  for,  in  action  of  replevin  against,  25  ;  form  of 
petition  on  bond  given  to  imdemnify,  29  ;  petition  against,  for  miscon- 
duct, 238-242. 

CONTINUANCE — When  granted  on  an  amendment  of  pleading,  costs,  how 
taxed,  540.     ' 

CONTEACTS— Actions  on,  in  what  time  must  be  brought,  13,  17;  action  to 
compel  county  commissioners  to  let  to  lovsrest  bidders,  24;  joinder  of  ac- 
tions on,  28,  30;  allegation  of  breach  of,  in  petition,  56;  in  restraint  of 
trade,  56;  may  be  reformed,  and  final  judgment  as  in  same  action,  56; 
action  to  set  aside  for  fraud,  57  ;  in  bar  of  right  of  do\^er,  allegation  of 
performance  of,  73  ;  made  for  benefit  of  third  party,  rescission  of,  76. 
Petitions — On  implied  contract,  146;  on  building  contract,  159;  on  contract 
of  marriage,  187;  to  sot  aside  on  ground  of  fraud,  802;  for  specific  per- 
formance of,  305.  ' 
Ansvjers — Fraud  in  procurin'i;,  350;  void  where  made,  351;  rescission  of, 
351 ;  alteration  of,  360. 

CONTRACTOR— Eorra  of  petitions  hf  and  against  159,  l60;  against,  for  leaving 
ditch  in  street  unguarded,  220. 

CONTRIBUTION — Action  for,  between  co-sureties,  time  of  bringing,  16  ;  in 
action  for,  finding  of  court  in  prior  action  against  sureties  not  conclu- 
sive, 64;  petition  for,  158. 

CONVERSION — Of  attached  property,  who  must  sue  for,  23 ;  petitions  for,  of 
chattels,  230;  by  administrator,  230;  by  assignee,  231;  of  note  or  bond 
by  assignee,  231. 

"CORPORATIONS — In  what  name  must  sue,  24,  202;  actions  against,  where 
brought,  34;  service  of  summons  on,  42;  return  to,  44;  foreign,  suing 
in  this  state  not  required  to  sot  out  terms  of  char.ter,  67;  general  denial 
to  petition  of,  does  not  put  in  issue  corporate  character  or  power  to  sue, 
73;  verification  of  pleadings  by,  85;  cannot  be  created  by  special  law, 
202  ;  corporate  power  does  not  exist  till  articles  filed  according  to  law, 
202;  partners  assuming  to  act  as,  202. 
Petitions  against— On  note  given  by,  110;  as  partners,  failing  to  file  articles 
of  incorporation,  203;  against  stockholders  for  failure  to  publish  state- 
ment, 203;  municipal,  on  account,  205;  by  attorney  general  to  dissolve, 

300. 
Petitions  by— On  stock  assessments,  204;    on  subscription  to   public  enter- 
prise, 205. 

COSTS Where  several  actions  brought  on  same  bill  or  note,  25,  541 ;  on  motion 

for  chiinge  of  venue,  38  ;  where  defendant  fails  to  plead  set-off  or  coun- 
ter-claim, 70;  on  amendment  of  pleadings,  92;  on  setting  aside  default, 
97;  on  filing  supplemental  pleadings,  101 ;  in  suit  for  partition,  515;  to 
be  taxed  to  informer  on  his  failure  to  prosecute,  5*0;  when  defenUiint 
disclaims  title,  540;  on  motions  and  demurrers,  540;  allowed- of  course, 
when,  541;  plaintiff  shall  not  recover  on  judgment  for  him,  where,  541; 
summons  issued  to  another  county,  541 ;  security  for,  judgment  on  fail- 
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ure  to  give,  404;  motion  and  affidavit  for  and  notice  to  plaintiff,  542; 
order  requiring  plaintiff  to  give,  543;  order  of  dismissal,  543;  motion 
for  JHdgment  against  surety  and  notice  of,  543  ;  judgment  against  surety 
544;  motion  for  re-taxation  of,  544;  order  for,  544. 

COUNTEE-CLAIM^Statement  of,  in  answer,  70;  costs  when  defendant^ails  to. 
set  up,  70 ;  assignment  of  claim  by  plaintiff  does  not  defeat,  71,  77 ;  what 
is,  70,  78;  defendant  may  obtain  affirmative  relief  under,  80;  for  waste, 
by  mortgagee  in  possession,  79;  order  making  new  parties,  84;  trial  of, 
on  dismissal  of  action  by  plaintiff,  400;  form  of  judgment,  407;  on  an- 
swer setting  up,  356,  369  ;  demurrer  to,  377. 

COUNTY — In  .what  name  must  sue  and  be  sued,  25;  in  what  county  actions 
may  be  brought,  32  ;  petition  must  contain  name  of,  55.  i 

COUNTY  COMMISSIONERS— Action  against,  to  compel  letting  of  contract  to 
lowest  bidder,  24 ;  to  restrain  from  illegally  exempting  property  from 
taxation,  264 ;  appeal  from  decision  of,  550. 

COURTS— May  order  new  parties  to  action  to  be  made,  when,  25;  petition  must 
»  contain  na,me  of,  55;  finding  pf,  against  surety  not  conclusive  in  action 
by  him  for  contribution,  64.;  amendments  by  leave  of,  93;  mistake  in 
name  of,  in  pleading,  99;  trial  by,  378,  390. 

COVENANT — Action  in,  what  petition  must  contain,  57;  against  incumbrances, 
petition  on,  174;  of  warranty  of  title,  forms  of  petition,  172-175;  in 
lease,  petition  on,  179. 

COVEETUEE— Eorm  of  answer  setting  up,  347. 

CEEDITOR — May  be  substituted  for  officer  in  replevin,  25;  petition  by,  on  pol- 
icy of  life  insurance,  170. 

CRIMINAL  CONVERSATION- Petition  for,  209. 

CROSS  PETITION- At  common  law,  78;  may  be  filed,  when,  79. 

DAMAGES — Party  suffering  special,  from  public  nuisance,  may  maintain  action 
in  his  own  name,  24;  from'  sale  of  liquor,  who  may  join  in  action,  24; 
when  several  parties  defendant  in  action  of  tort,  26;  from  injuries  by 
defect  in  public  road,  60;  that  cause  of  action  for,  is  barred,  waived  by 
answer,  62;  unliquidated,  not  subject  of  set-off,  77;  verdict  for,  in  ex- 
cess of  amount  claimed,  95;  exclusive,  ground  for  new  trial,  392;  assess- 
ment of,  on  default,  401 ;  in  action  of  replevin,  427-9  ;  treble,  in  action 
for  waste,  510. 
Petition — Under  civil  damage  law,  138  ;  against  contractor  for  failure  to 
complete. work  in  time,  160;  for  waste,  184. 

DECREE — Action  to  set  aside,  for  fraud,  what  petition  must  contain,  57^  for 
dower,  532 ;  of  confirmation  of  assignment  of  dower,  533. 

DEED — Tax  deed',  15;  operating  as  mortgage,  right  to  redeem,  16;  of  sheriff, 
501 ;  of  referee  in  partition,  524;  judgment  in  action  to  set  aside,  410. 
Petitions — On  warranty,  57,  172-175;  to  have  tax  deed  declared  void,  276; 
to  set  aside  for  fraud,  303;  to  reform  description  in,  304;  to  cancel  and 
quiet  title,  323. 
.ilnsiwers— -Mistake  in,  367 :  delivered  as  escrow,  368. 
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DErAULT — When  party  allowed  to  answer  after,  97;  costs  on,  how  taxed,  97; 
assessment  of  damages  on,  401;  judgment  by,  401-40:5. 

DEMTJERER — Does  not  lie,  for  indefiniteness,  55,  67;  nor  that  petition  fails  to 
show  that  cause  of  action  accrued  within  time  limited  by  statute,  58,  66, 
339;  for  what  causes  allowed,  04;  when  objections  were  to  be  taken 
advantage  of  by  answer,  64;  when  raised,  65,  67 ;  may  demur  to  one 
cause  of  action  and  answer  to  the  rest,  65  ;  when  considered  general,  65 ; 
does  not  lie  because  cause  of  action  not  numbered,  65  ;  nor  for  uncertain- 
ty in  pleading,  65;  nor  that  another  is  improperly  joined,  66  ;  court  in 
passing  on,  will  view  whole  record,  65 ;  when  facts  stated  only  on 
belief,  66. 
General — When  one  cause  of  action  is  good,  66,  68 ;  to  answer  containing 
new  matter,  66  ;  to  action  on  administrator's  bond,  67  ;  to  part  of  answer, 
67  ;  for  defect  of  parties,  67  ;  that  petition"  does  not  state  cause  of  action 
"may  be  raised  at  any  time  during  progress  of  trial,  68 ;  demurrer  and 
answer  at  same  time,  68 ;  does  not  lie  for  failure  to  attach  copies,  68 ; 
what  it  admits,  68 ;  misjoinder  of  parties,  69  ;  joint  demurrer,  69 ;  to 
amend  pleadings,  69  ;  to  petition,  form  of,  338  ;  allegations  of  time  when 
sufficient,  339 ;  of  place,  340 ;  of  quantity,  quality,  and  value,  340 ;  of 
title  of  interest  of  party,  340  ;  of  ownership,  341 ;  in  actions  by  assignees 
or  receivers,  341;  mis-joinder  of  causes  of  action,  342;  forms  on  orders, 
343;  to  answer,  377;  costs,  how  taxed,  540. 

DENIAL — Must  not  be  by  way  of  negative  pregnant,  71;  effect  of  general,  71 ; 
form  of,  344;  of  "all  material  allegations,"  71;  want  of  belief  sufficiept 
ground  for,  72  ;  what  does  not  amount  to,  72-3  ;  objection  to  form  of,  72; 
when  no  reply  to,  necessary,  72 ;  general,  in  action  by  corporation,  344  ; 
specific  denial,  345. 

DEPOSITIONS — Witness  not  compelled  to  go  out  of  court  to'  give,  470 ;  may  be" 
used,  when,  476;  before  whom  taken,  476;  notice  of  taking,  476;  manner 
of  taking,  477,  note;  form  of,  478;  adjournment,  477,  note,  479;  certifi- 
cate, 478;  cross-interrogatories,  479;  indorsement  of  officer,  480;  excep- 
tions to,  480 ;  commission  to  take,  481-2. 

DEVISEE — Petition  by  devisee  against  grantor  on  warranty  of  title,  174. 

DISABILITY — Persons  under,  may  bring  action,  when,  13,  14. 

DISCOVEEY— Jurisdiction  not  maintainable  on  that  ground  alone,  64. 

DISMISSAL  OF  ACTION — After  counter-claim  filed,  79 ;  order  of,  on  failure 
to  amend,  94;  on  failure  to  file  security  for  costs,  543. 

DIVOKCE   AND   ALIMONT— Petitions    for   divorce,    325-329;    answers    in 

actions  for,  370;  judgment,  416;  affidavit  for  publication,  528;  notice, 

629 ;  should  not  be  granted  solely  on  admission  of  parties,  529 ;  when 

court    may  refuse  to  grant  though  adultery  proven,  529;  record,  530; 

Alimony— Petition  for,  527  ;  order  for,  528. 

Custody  of  Childrerir—custo&y  of  children,  petition  for,  580;  order  of  court 
giving  to  the  mother,  530. 

DOGS— Petitions  for  shooting,  246  ;  damages  done  by,  247.  gg 
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DOWEK— Answer  setting  up  contract  in  bar  of,  when  sufficient,  73  ;  petitions 
for,  331;  by  heirs  to  have  assigned,  332;  by  husbanfl  for  estate  by  cur- 
tesy, 332  ;  ,to  what  widow  entitled,  581 ;  exchange  of  lands,  580  ;  of  .lands 
mortgaged  for  purchase  price,  531;  when  lands  sold  by  husband  have 
increased  in  value,  582 ;  remedy  of  widow  for  obtaining,  533 ;  decree 
for,  532;  report  of  commissioners,  533;  confirnjation,  533;  life  tables  for 
computing  value  of,  534. 

DUPLICITY — Motion  to  separately  state  and  number,  60,  65. 
,  DURESS— I'orm  of  answer  alleging,  349. 

DWELLING  HOUSE— Petition  for  trespass  to,  224;  for  expulsion  from,  225. 
(See  Buildings.) 

ELECTION — Of  defenses  when  defendant  may  be  compelled  to  make,  76  ;  peti- 
tion against  judges  of,  for  refusing  vote,  244. 
,  EQUITY — Statute   of   limitations  applies  to  suits  in,  18  ;  prayer  for  relief  in 
actions  in,  61 ;  forms  of  petitions  in,  2-50,  et  seq. 

EE'EOR— ^Proceedings  in,  when  to  be  commenced,  18,  576 ;  summons  in,  and 
service  of,  18,  552 ;  defect  of  parties,  68 ;  when  error  will  not  reverse 
judgment,  98 ;  amendment  of  proceedings  while  action  pending  on,  95 ; 
proceedings  in,  not  allowed  after  stay  of  execiltion,  4?9. 
To  District  Court — Will  lie,  when,  551;  petition,  552;  and  form  of,  578;  no 
answer  required,  '553 ;  diminution  of  record,  553 ;  order  for  complete 
record,  553;  form  of  judgment,  554;  exceptions  and  bills  of  exceptions, 
571;  transcript,  573;  instructions  need  hot  be  included  in  bill  of  excep- 
tions', 573,  note  1. 
In  Supreme  Court,  576;  petition  must  be  filed  before  summons  issued,  576; 
appeal  in  aptions  in  equity,.  576  ;  court  cannot  enlarge  time  of  filing 
transcript,  577;  computation  of  time,  577;  what  may  be  reviewed,  577; 
form  of  petition  in  error,  577 ;  undertaking  for  stay  of  execution,  578- 
580,;  motion  for  re-hearing,  583  ;  court  will  only  consider  errors  assigned 
in  motion  for  new  trial,  581;  order  of  business,  ,581 ;  when  parties  fail  to 
appear,  531 ;  when  defendant  makes  default,  581 ;  service  of  copy  of  brief 
on  opposite  party,  581;  transcripts,  582;  hearing  of  motions,  582;  oral 
argument,  582  ;  original  bill  of  exceptions  may  be  taken  up  by  consent 
of  parties,  588. 

ESCAPE — Eorm  of  petition  against  officer  for,  238;  answer  alleging  re-capture, 
364. 

EVIDENCE — Objection  to,  that  petition  does  not  state  cause  of  action,  68,  94; 
verified  pleading  not  admissible  in  action  against  party  making  to  re- 
cover fine  or  penalty,  84 ;  variance  from  pleading,  92 ;  of  debtor  on  exam- 
ination not  admissible  against  him  in  prosecution  for  fraud,  506;  of  title, 
in  partition,  516^  newly  discovered  ground  for  new  trial,  392;  afiSdavit 
of,  395;  statement  of,  by  counsel,  381;  burden  of  proof,  381;  objections 
to,  3S3;  admission  of,  after  case  submitted  to  jury,  38^. 
Witnesses — Who  may  be,  467 ;  form  of  oath  to,  381 ;  septiration  of,  382 ;  exam- 
ination of,  382;  impeachment  of,  383;  privileged  communications,  468; 
civil  liability  will  not  excuse  from  answering,  468  ;  subpcena  for,  468-470 ; 
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how  served,  470;  demand  for  fees,  470;  refusal  of  witness  to  obey,  470; 
rule  to  show  cause,  470;  judgment  on  rule,  471;  attachment  for  con- 
tempt, 471;  judgment,  472;  warrant  of  commitment,  473. 

Inspection  of  Books  and  Papers — Motion  for  production  of  and  order  there- 
on, 473;  demand  for  inspection  and  copy,  474;  proof  of  service,  474; 
order  for  examination  of  prisoner,  475;  demand  for  genuineness  of 
document,  475;  stipulation  admitting  certain  facts,  476;  agreed  statement 
of  facts,  476. 

Depositions — May  be  taken,  when,  476;  before  whom,  476;  notice,  477 
manner  of  taking,  477;  note;  adjournment  of  taking,  477,  note,  479 
form  of,  478  ;  certificate  of  officer  taking,  478  ;  cross-interrogatories,  479 
indorsement  of  officer,  480;  exceptions  to,  480  and  note  ;  commission  to 
take,  notice  and  motion  for,  481 ;  order  for,  481 ;  form  of,  482  ;  interrog- 
atories, 482 ;  certificate,  482. 

Eciction — Petition  for  expulsion  from  dwelling  house,  225;  answer  setting 
up,  in  action  for  rent,  360. 

EXCEPTIONS  AND  BILL  OP  EXCEPTIONS— Exceptions  to  sufficiency 
of  sureties  in  replevin,  426;  to  depositions,  480;  to  report  of  referees  in 
partition,  521 ;  to  decision  of  referee,  536,  538 ;  manner  of  taking  and 
preserving,  571 ;  bill  of  particulars,  form  of,  571 ;.  transcript,  573 ;  certifi- 
cate of  clerk,  575;  mandate,  575 ;  procedendo,  576. 

EXECUTION — Substitution  of  creditor  for  officer  in  replevy  of  property  taken 
on,  81;  form  of  order  for,  83. 

Petition — Against  officer  for  making  false  return  on,  239;  for  neglect  tore- 
turn,  240;  for  not  paying  over  money  collected  on,  240;  for  having 
issued  on  satisfied  judgment,  241;  for  selling  property  exempt  from,  242; 
by  purchaser  under,  for  partition,  330:  against  what  may  issue,  491 ;  form 
of,  493;  against  principal  and  surety,  494;  death  of  parties,  493. 

On  Goods  and  Cluitlels — Growing  crops,  492;  interest  of  tenant  in  rented 
premises,  492;  growing  trees,  etc.,  492;  equitable  interest  of  defendant, 
492 ;  goods  lield  by  lien,  492  ;  goods  in  custody  of  the  law,  492 ;  money, 
492;  railroad  oar  or  stage  coafih,  493. 

Lem/ — Ho\y.  made,  492-3  ;  amount  of  property  to  be  levied  on,  493;  officer 
may  leave  goods  with  debtor,  493;  notice  of  sale,  495  ;  levy  and  sale  of 
personal  property,  495.  i 

Against  Real  Estate — Prom  what  time  land  bound  by  judgment,  491 ;  return 
of  officer  on  sale,  496;  application  of  sheriff  for  statement  of  liens,  497; 
certificate  of  clerk  as  to  liens, -497;  appraisement,  497;  order  of  sale,  498  ; 
when  sums  due  different  persons,  499  ;  motion  to  set  aside  sale,  499  ;  and 
orders  thereon,  500  ;  confirmation  and  order  for  deed,  500;  order  to  suc- 
ceeding sheriff  to  make  deed,  501;  deed  of  sheriff,  501;  vendi,  502; 
amercement  of  clerk  or  sheriff,  503. 

Stay  of  Execution— "When  may  bo  had,  488  ;  error  or  appeal  not  allowed  after 
stay  taken,  489;  bond  and  sureties,  489;  duty  of  officer  when  stay  taken 
after  execution  issued,  489;  execution  against  sureties  on  bond,  489;  form 
of  bond  for,  490;  affidavit  of  sureties,  490 ;  principal  need  not  sign  bond, 
491 ;  request  in  foreclosure,  490. 
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Proceedings  in  aid  of — Examination  or  arrest  of  debtor  when  execution  re- 
turned unsatisfied,  504 ;  order  for  examination,  504:  wlien  arrest  of 
debtor  may  be  had,  505  ;  affidavit  for  examination,  506 ;  order  to  defend- 
ant to  appear  and  answer,  506  ;  appointment  of  referee,  507  ;  affidavit  for 
examination  before  return  of  execution,  507 ;  and  order  thereon,  508 ; 
order  for  application  of  property  in.  debtor's  hands,  508;  order  to  third 
party  to  deliver  property,  508;  affidavit  for  attachment  against  debtor, 
509 ;  stay  of  execution  on  error  or  appeal  to  supreme  court,  578. 
BXECUTOES — Action  on  bonds  of,  in  what  time  must  be  brought,  14;  may 
bring  action  in  own  name,  21 ;  set-off  in  actions  by,  78;  actions  by  foreign 
executions,  118  ;  what  pleadings  by,  must  show,  340. 
Petition  hy — On  note,  116  ;  on  policy  of  life  insurance,  169  ;  for  construction 
of  will,  315. 

EXEMPTIONS  AND  HOMESTEADS— Petition  to  compel  officer  to  appraise 
property,  333  ;  to  what,  head  of  family  is  entitled  to,  485;  notice  to  officer 
making  levy,  485  ;  petition  of  creditor,  485 ;  service  of  copy  on  claimant 
and^notice  to,  486;  order  appointing  appraisers,  486;  report  of  apprais- 
ers, 487;  order  to  set  off  homestead,' 487;  equitable  owner  of  land  entitled 
to  h'omestad,  488 ;  abandonment  of  homestead,  488. 

EALSE  IMPRISONMENT— Limitation  of  action  for,  14;  form  of  petition  for, 
209 ;  of  answer,  373. 

FALSE  KEPRESENTATIONS— Petition  on,  that  third  party  was  fit  to  be 
trusted,  233 ;  as  to  amount  of  business  transacted,  235-6 ;  deceit  in  ex- 
change of  property,  235;  in  sale  of  horse,  236;  as  to  quality  of  goods 
spld,  236 ;  as  to  quality  of  land  sold,  237;  for  selling  liquids  by  short 
measure,  238. 

EENCES — Action  for  removing,  228 ;  petition  against  R.    E.  Co.   for ,  killing 

stock  when  road  not  fenced,  137. 
EINES,  EOEFEltUEES  AND  PENALTIES— Limitation  of  actions  for,  14; 

when  brought,  33;  verified  pleading  in  civil  action  not   admissible   in 

action  to  recover,  as  admission  of  facts  pleaded,  84. 
EIRE — Petition  for  carelessly  setting  out,  227;  against  R.  R.  Co.  for  suffering  to 

escape,  141. 
EORBEARANCE— To  third  person,  form  of  petition,  201. 
FORCIBLE   ENTRY  AND   DETAINER— Action  for,   in  what  time  to   be 

brought,  13. 

EORECLOSUEE— Of  tax  lien,  60 ;  when  plaintiff  has  more  than  one  lien,  62;  for 
purchase  money,  want  of  title,  79;  of  chattel  mortgage,  259;  of  mechan- 
ics' lien,  259-261;  answer  in  action  of,  366;  form  of  judgment,  408;  stay 
of  order  of  sal6,  488;  request  for,  490;  of  mortgage  (see  Mortgage). 

EOREEITURE— Judgment  of,  in  action  of  waste,  511.  (See  Fines,  Forfeitures, 
and  Penalties.) 

ERATTD — Limitation  of  actions  founded  on,  13,  17;  actions  for,  survive  death  of 
party,  20;  action  for,  may  be  joined  with  action  for  conversion,  31; 
action  to  set  aside  conveyance  on  ground  of,  when  brougjit,  32 ;  what 
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petition  must  contain,  57;  form  of  petitions  for,  in  sales  and  exchanges 
of  property,  235-8 ;  fraudulent  representations,  233  ;  to  set  aside  fraudu- 
lent conveyance,  289;  to  set  aside  judgment,  290;  contract,  302;  deed, 
303;  answer  alleging  fraud  in  procuring  contract,  350;  in  obtaining 
judgment,  353  ;  form  of  judgment  setting  aside  deed  for,  410. 

FRAUDULENT  CON  VET  ANCES— Form  of  petitions  to  set  aside,  289-292. 

OARNISHMENT— In  another  state  may  he  pleaded  in  action  in  this  state,  76. 
(See  Attachment.) 

GOOD-WILL — Action  by  purchaser  against  seller  foi*  breach  of  contract,  162; 
for  injunction,  284. 

GRANTOR  AND  GRANTEE— Grantee  of  lands  in  trust  may  sue  jn  own  name, 
23 ;  grantee  of  mortgaged  lands  necessary  party  in  action  to  foreclose, 
27  ;  petition  in  warranty  deed,  172,  174. 

GROWING  CROPS— Levy  of  execution  on,  492. 

GUARANTY — Eorms  of  petitions  on,  for  payment  of  goods  supplied  to  another, 
175;  for  payment  of  rents,  176;  against  surety  on  contract  for  services, 
177 ;  of  precedent  debt,  177 ;  of  debt  of  another  on  release  of  lien  by 
creditor,  178;  of  mortgage  for  deficiency  after  foreclosure,  178;  answer 
alleging  departure  from,  359. 

GUARDIAN — Limitation  of  actions  on  bond  of,  14;  may  bring  action  in  own 
name,  21 ;  answer  of,  in  action  against  ward,  71 ;  verification  of  plead- 
ing by,  not  required,  84. 

HABEAS  CORPUS— Petition  for,  562 ;  order  allowing  the  writ,  562 ;  form  of 
writ  and  return,  563-4;  order  to  admit  to  bail,  564;  order  discharging  or 
remitting  petitioner,  565. 

HEIRS  AND  DEVISEES — Unknown,  service  of  sumjpions  in  actions  against, 
48;  affidavit  of  plaintiff  for  publication,  52;  order  for  publication,  53; 
form  of  petition  by,  against  grantor  on  warranty  of  title,  174-5;  against 
doweross  for  waste,  224. 

HIGHWAYS— Petition  for  obstructing,  219,  221. 
HOMESTEAD — (see  Exemptions  'and  Homestead). 
INCUMBRANCES— Petition  on  covenant  against,  174. 

INDEFINITE  MATTER— How  taken  advantage  of,  65,  65,67;  motion  to 
make  more  specific  and  order  of  court  thereon,  88-90 ;  common  counts, 
14-5. 

INDORSEMENT— Of  amount  of  plaintiff's  claim  on  summons,  39,  41;  not  re- 
quired in  equity  causes,  41;  failure  of  clerk  to  make,  41 ;  on  summons,  of 
authority  to  serve,  41;  form  of,  42;  of  note,  no  consideration  for,  necessa- 
ry, 73,  74;  in  firm  name,  75;  form  of  petition  on  endorsed  notes  (see 
Promissory  Notes);  of  allowance  of  bail,  422  ;  of  officer  taking  deposi- 
tion, 480. 

INFANTS — Within  what  time  may  bring  action,  14;  age  of,  to  bo  stated  in 
practice,  40 ;  service  of  summons  on,  43,  46 ;  and  form  of  return,  44 ; 
answer  of  guardian  in  action  against,  71;  verification  to  answer  of  guar- 
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dian  not  required,  84;  petition  to  compel  infant  trustee  to  convey, 
312;  forms  of  answer  setting  up  infancy  of  party,  346,  348;  appointment 
of  guardian  for,  in  partition,  517;  custody  of,  in  divorce,  530;  petition 
for,  and  order  of  court,  530. 

INJUNCTION— Limitation  of  action  on  bond,  14;  joinder  of,  with  action  for 
damages,  or  to  recover  possession  of  land,  31;  what  petition  for,  must 
set  forth,   62;    form  of  petition  on  bond,  ISl  ;  verification*  of  petition 
for,  460. 
Petitions  for — To   restrain  waste,  184,  285 ;    to   restrain  transfer  of  note  or 
bill,  262;   to  restrain  judicial  sale,  263 ;   illegal  exemption  of  property  ■ 
from  taxation,  264;  from  , flowing  plaintiff's   land,   267;   collection  of 
taxes  illegally  assessed,  268,  278;  to  restrain  E.  E.  Co.  from  using  right 
of  way  till  damages, are  paid,  281 ;  infringement  of  trade  mark,  282;  to 
restrain   partner   from   continuing  business   after    dissolution,  283]    by 
purchaser  of  good-will,  284;  to  restrain  nuisance,  286;  against  pledgee 
to  restrain  sale  of  property,  287;  to  prevent  injury  to  personal  property, 
287:  inter-pleader,' 288. 
Judgments — Form  of,  412  ;  when  granted,  457-459;  by  whom,  458;  jurisdic- 
tion  of   supreme  court  to  grant,  458;    from  > what  time  binding,  459; 
petition  must  be  filed  before  order  allowed,  459;  when  affidavits  neces- 
sary, 459;  how  enforced,  464. 
Notice  of  Application  for,  458;  must  be  given  after  answer  filed,  458;  when 
issued  without,  eopy  of  order  to  be  served  on  defendant,  459 ;  form  of,  460. 
Underialdng,  458;   order  binding  only  from  time  of  filing,  459,;  form  of,  461. 
Order  of,  459  ;  when  not  necessary  to  issue,  459 ;  notice  of  its  allowance,  459 ; 
service  of,  on  defendant,  459;  form  of,  461;  allowing  temporary  injunc- 
,tion,  460;  restraining  order  until  hearing,  460. 
Vacation  and  Modification — Form  of  notice;  rnotion  and  orders,  462-3. 
By  County  Judge — Affidavit  by  plaintiff' or  agent,  463;   order  granting  tem- 
porary, 463;  affidavit  for  attachment  for  disobeying,  464;  order  to  show 
cause,  465;  form 'of  attachment,  465  ;  judgment,  465;  warrapt  for  com- 
mitment, 466  ;  undertaking  to  obey  injunction,  466;  in  proceedings  .to 
vacate  or  modify  judgments,  561. 

INN-KEEPEES — Petition  by,  to  recover  board  and  lodging,  150 ;  against,  for 
loss  of  trunk,  232; ;  for  refusing  to  lodge  plaintiff',  233. 

INSANE  PEESON — Action  by,  may  be  brought,  when,  14;  answers  of  guar- 
dian of,  71;  verification  of  pleadings  by  guardian  of,  not  necessary,  84; 
petition  for  divorce  on  ground  of  insanity,  329;  cannot  be  witness,  469; 
answer  setting  up  insanity  of  defendant,  350. 

INSOLVENT— Petition  against  agent  for  selling  to,  192. 

INSPECTION  OF  BOOKS  AND  PAPEES— Motion  for  production  of,  and 
order  thereon,  473  ;  demand  for  inspection,  474 ;  proof  of  servicCi  474. 

INSTEUCTIONS— Need  not  be  included  in  bill  of  exceptions,  573,  note  1. 
(See  Trial.) 

INSTALLMENTS— Money  payable  by,  action  for,  17  ;  of  subscription  to  E.  E. 
Co.,  action  on,  59 ;  due  on  mortgage,  foreclosure  for,  101  ;  form  of  peti- 
tion on  notes  payable  In,  111. 
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INSURANCE  COMPANIES— Actions  against,  in  what  county  brought,  34; 
service  of  summons  on,  42;  form  of  return,  45;  petition  by  on  pre- 
mium, note  111. 
Petitions  against — On  river  policy,  162  ;  for  loss  of  cargo  by  fire,  163 ;  loss 
of  building  by  fire,  164;  on  renewal  of  policy,  165;  where  plaintiff 
bought  property  after  insurance,  165;  on  agreement  to  insure,  167;  to 
reform  policj'-  and  for  judgment  thereon,  167;  on  life  policies,  by  wife 
on  policies  on  husband,  168;  by  executor,  169;  by  partner  or  creditor, 
170;  on  policies  of  accident  and  life  insurance,  170;  no  recovery  for 
loss  can  be  had  till  proof  made,  168 ;  objection  of  company  to  form  of 
proof  of  loss,  when  waived,  163  ;  claim  by  mortgagee  in  foreclosure  for 
insurance  efiected  by  him  for  mortgagor,  252. 
Answer — Fraud  in  obtaining  policy,  360. 

INTEREST — Demand  for,  in  petition,  55;  form  of  petition  for  installment  of, 
153. 

INTERROGATORIES— Cross-interrogatories  to  deposition,  479,  477  note ;  on 
commission  to  take  depositions,  482. 

INTERVENTION  OP  PARTIES— Of  person  having  interest  on  real  or  per- 
sonal property,  in  action  for  its  recovery,  81;  of  landlord,  when  tenant 
only  has  been  made  defendant,  81;  in  action  for  partition,  81;  for  spe- 
cific performance,  81 ;  in  action  on  note,  of  person  claiming  proceeds, 
81 ;  application  for,  must  be  made  before  judgment,  82. 
Petitum  for — By  land-owner,  to  be  made  party,  82;  by  owner  of  chattels, 

82;  of  party  to  whom  plaintiff,  has  made  an  assignment,  83. 
Ordei — Of  court  in  action  to  recover  real  or  personal  property,  83;  to  bring 
in   necessary  party  to  the  action,   83 ;    for  substitution  of  assignee  of 
plaintiff's  claim,  83;  of  party  in  interest  for  officer,  83;  for  making  new 
party  to  counter-claim,  84. 

INTOXICATING  LIQUOR— Form  of  petition  for  selling  to  minor,  248;  by 
widow  and  minor  children  against  saloon  keeper,  248 ;  against  seller  of, 
for  injuries  done  by  drunken  man,  249. 

IRRELEVANT  MATTER— Motion  to  strike,  out  and  order  of  court,  88-90. 

JOINDER  OP  ACTIONS— What  kind  of  actions  may  be  joined,  28;  must 
afiect  all  parties  to  the  action,  29,  32 ;  of  actions  in  contract  and  tort, 
30;  of  action  to  reform  instrument,  and  for  judgment  on,  when  so  re- 
formed, 30;  of  actions  on  contracts,  express  or  implied,  30;  injuries  to 
person  and  property,  30;  injuries  to  character,  31;  recovery  of  property 
and  damages  for  its  detention,  31;  actions  against  trustees,  32;  of  legal 
and  equitable  causes,  65;  running  account,  but  one  cause  of  action,  32. 

JOINT  DEBTORS— Promise  by  one  does  not  revive  action  against  the  other, 
17 ;  absence  of  one  from  state,  18;  set-off  in  actions. against,  77. 
Contractors— Action  against,  when  living  in  difl'erent  counties,  35 ;  judgment 

against,  77. 
Demurrer — when  overruled,  69. 
jffoie — Forms  of  petitions  on,  106-7. 
JUDGE Change  of  venue  on  aocount-of  interest  of,  36. 
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JUDGMENTS — Action  on,  in  what  time  must  be  brought,  13;  if  defendant 
fails  to  appear,  cannot  be  rendered  for  larger  amount  than  indorsement 
on  summons,  89,  41;  final,  may  be  rendered  in  action  to  reform  con- 
tract, 56;  action  to  set  aside,  on  ground  of  fraud,  57;  offer  to  confess, 
should  not  be  made  in  answer,  73;  what  errors  will  not  reverse,  93;  on 
petition  stating  no  cause  of  action,  cannot  be  taken  by  amendment  after 
verdict,  94;  petition  on  warranty  of  amount  due  on,  172;  against  whom 
may' be  given,  400;  by  confession  or  default,  401;  for  conveyance  or 
release,  401;  from  what  time  binding  on  land  of  debtor,  491. 

Opening  of — When  service  is  by  publication,  48;  form  of  notice  of  applica- 
tion for,  51 ;  copy  of,  to  be  filed  in  district  court,  52 ;  order  for,  52. 

Petitions  on — Of  court  of  general  jurisdiction,  185;  of  justice  of  the  peace, 
186;, by  assignee  of,  186;  for  re-payment  of,  on  reversal,  186;  for- caus- 
ing execution  to  issue  on,  when  satisfied,  241 ;  to  set  aside  on  ground  of 
fraud,  290,  299. 

Answer — Alleging  fraud  in  obtaining,  353. 

Forms  of — By  default,  402 ;  against  one  of  defendants  only,  404 ;  of  dismis- 
sal, 404;  want  of  jurisdiction,  404;  on  failure  to  give  security. for  costs, 
404;  for  defendant,  405 ;  on  verdict,  405 ;  non  obstante  veredicto,  ^S;  by 
confession,  406;  on  warrant  of  attorney,  406;  on  counter-claim,  407; 
duress  of  foreclosure,  408 ;  for  specific  performance,  410  ;  setting,  aside 
deed,  410;  for  injunction,  412;  in  partition,  413,  526;  for  mechanic's 
lien,  413;  in  quo  warranto,  414;,  changing  name  of  person  or  town, 
415;  in  bastardy  proceedings,  416;  in  divorce  suits,  '416;  in  replevin, 
428;  against  garnishee,  443;  in  attachment,  448  ;  for  disobeying  injunc- 
tion, 465;  against,  witness  for  contempt,  471-2;  against  security  for 
costs,  540,  544;  on  petition  in  error  in  district  court,  554;  in  manda- 
mus, 558;  stay  of  execution  on',  488-490;  revivor  of,  548. 

Proceedings  to  vacate  or  modify — Jurisdiction  of  the  court  in,  558 ;  amend- 
ment of  errors,  559;  petition  and  summons,  559;  motion  to  correct  mis- 
take in,  and  notice  of,  560;  form  of  judgment,  560;  injunction  to  re- 
strain plaintiff  during  pendency  of,  561. 

JUEISDICTION — Objections  to,  how  waived,  33,  35;  not  maintainable  on 
ground  of  discovery  alone,  64 ;  want  of,  on  face  of  petition,  grou'nd  of 
demurrer,  64;  want  of,  not  waived  by  failure  to  demur  or 'answer,  65; 
of  the  court  attached  to  defendant,  when,  87 ;  how  lost,  88;  answer  al- 
leging want  of,  S54  ;  to  be  in  U.  S.  court,  346  ;  judgment  for  want  of, 
404.  ' 

JURY — Impaneling  of,  379 ;  challenge  to,  379,  381 ;  oath  or  affirmation  to,  381 ; 
withdrawing  juror,  384;  vjew  of  property  or  place  by,  386;  discharge, 
of,  387;  deliberations  of,  on  retiring,  387;  polling  of,  388;  misconduct 
of,  as  general  for  new  trial,  391 ;  affidavit  of,  ^95. 

JUSTICE  OP  THE  PEACE— Action  against,  for  misconduct  abates  on  death 
of  party,  21;  petition  on  judgment  of,  186. 

JUSTIFICATION— Of  bail  in  order  of  arrest,  421 ;  of  sureties  in  replevin,' 
426 ;  affidavit  of  sureties  on  bond  for  stay  of  execution,  490. 
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XANDLOKD  AJSTD  TENANT— Action  against  lessor  for  damages  arising 
from  defective  premises,  63;  when  landlord  may  be  made  party  in  action 
against  tenant,  81;  petition  by  landlord  for  rent,  154;  for  waste,  223; 
levy  of  execution  on  interest  of  tenant,  492. 

XA"W — Action  when  barred  by  that  of  the  state,  when  contract  work  is  barred 
here,  14,  1^  ;  in  force  at  time  suit  is  brought,  15. 

XBASES — Forms  of  peti4inns,  on  guaranty  of  payment  of  rent,  176  ;  lessor  v. 
lessee  for  not  repairing,  179;  lessee  v.  lessor,  for  not  repairing,  179; 
assignee  of  lessor  v.  lessee,  180;  assignee  of  lessor  v.  assignee  of  lessee, 
on  covenant  to  insure,  180;  assignee  of  lessee  for  injury  to  the  posses- 
sion, 181;  against  landlord,  on  covenant  for  quiet  enjoyment,  182;  for 
failure  to  complete  building  as  agreed,  183;  against  tenant  for  failure  to 
keep  in  repair,  182 ;  on  promise  to  pay  for  surrender  of  lease,  184 ;  by 
lessor  for  waste  and  for  injunction,  184;  in  action  for  rent,  185;  by  les- 
see of  mortgagee  to  redeem,  257 ;  by  lessee  for  specific  performance  of 
contract  to  give  lease,  309. 
Ansvjers — Eviction  in  answer  for  rent,  360;  surrender  of  lease,  361;  assign- 
ment of,  by  consent  of  lessor,  361. 

XIBEX  AND  SXANDEE— Limitation  of  action  for,  14 ;  action  for,  abates  on 
death  of  party,  21;  form  of  petitions  on,  211-214;  of  answers,  374. 

XICENSE — Money  collected  for,  suit  for  by  county  treasurer,  23 ;  answer  alleg- 
ing, in  action  for  trespass,  375. 

XIEN — For  taxes  may  be  foreclosed,  when,  60 ;  holders  of,  in  action  to  foreclose 
mortgage,  27 ;  where  plaintiff  has  more  than  one,  62 ;  levy  of  execution 
on  goods  held  under,  492;  application  of  sheriff  for  statement  of,  497; 
in  action  for  partition,  515 ;  answer  setting  up,  364. 

XIMITATIONS — Of  actions,  13;  persons  under  disability,  13;  actions  barred 
by  laws  of  another  state,  14;,  action,  when  deemed  commenced,  14,  15; 
when  time  does  not  run  against  action,  15;  part  paymerit  or  new  prom- 
,  ise  in  writing,  15;  when  part  payment  takes  case  out  of  statute,  16;  new 
promise  by  one  joint  debtor,  17;  absence  of  one  joint  debtor  from  state,. 
18;  adverse  possession,  15;  law  in  force  at  time  suit  is  brought,  applica- 
ble, 15;  tax  deed,  16  ;  note  and  mortgage,  when  foreclosure  barred,  16, 
17;  right  to  redeem,  when  barred,  16  ;  action  against  sureties' on  official 
bond,  16;  action  for  contribution  against  co-surety  arises,  when,  16  ;  ac- 
tion against  justice  of  the  peace  for  negligence,  16 ;  action  against  offi- 
cers, 16;  money  payable  in  installments,  17;  actions  founded  on  fraud, 
17;  married  women,  18;  successive  absences  from  state,  18;  statute 
runs  from  time  debtor  becomes  resident  of  the  state,  18  ;  when  statute 
must  be  pleaded,  61;  Of  proceedings  in  error,  18;  actions  on  county 
warrants,  18;  statute  applies  to  suits  in  equity,  18;  failure  of  petition 
to  show  cause  of  action  accruing  within  time  of  statute,' not  ground  of 
demurrer,  58 ;  waiver  of,  by  answer,  62 ;  forms  of  answer  setting  up 
statute  of,  348. 
MAXICIOTJS  PEOSEOUTION — Ximitation  of  action  for,  14 ;  action  for,  abates 
on  death  of  party,  21 ;  may  be  joined  with  action  for  slander,  31;  peti- 
tion, when  sufficient,  58 ;  forms  of,  209-210. 
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MANDAMUS— When  it  lies,  555;  notice  of  application  for,  556;  form  of  order 
and  writ,  556-8;  judgment,  558;  petitions,  to  compel  officer  to  appraise 
property  exempt  from  execution,  833;  to  compel  officer  to  discharge 
duties  in  jurisdiction  for  which  elected,  334;  to  compel  R.  E.  Co.  to  op-, 
erato  entire  line,  335. 

MANDATE— Porm  of,  575.  ,i 

MAEEIAGE — Action  for,  breach  of  promise  of,  abates  on  death  of  either  party, 
21 ;  petition  for  not  marrying  in  reasonable  time,  187 ;  when  defendiint 
was  married  to  another  person,  188;  answer,  denial  of  refusal  to  marry 
on  request,  362 ;  bad  character  of  plaintiff,  misconduct  of  the  plaintiff, 
362. 

MAEEIED  WOMEN— May  bring  action,  within  what  time,  14,  18 ;  may  bring 
action  in  own  name,  when,  23;  mechanic's  lien  for  building  erected  on 
land  of,  under  contract  with  husband,  58;  petition  by,  on  policy  of  life 
insurance,  168. 

MASTER  AND  SERVANT— Petition  for  services  as  master  of  steam-boat,  147; 
for  wages  as  servant,  146-7;  by  master,  for  debauching'  servant  <5r 
daughter,  208. 

MECHANIC'S  LIEN — Assignee  of,  may  maintain  action  in  own  name,  24;  for 
building  erected  on  land  of  wife  under  contract  with  husband,  58 ;  peti- 
tion to  foreclose,  259 ;  decree  of  sale,  41S^. 

MISJOINDER — Of  causes  of  action,  ground  of  d-emurrer,  64 ;  of  defendants, 
66,  67,  69. 

MISTAKE — Petition  to  recover  money  paid  under^  198;  in  description  in  deed, 
petition  to  reform,  304.,    (See  Amendments.) 

MORTGAGE^T-Action  to  foreclose,  when  barred,  16;  who  should  be  parties  in 
action  to  foreclose,  27 ;  where  br&ught,  33 ;  plea  of  want  of  title  in  ac- 
tion to  foreclose  for  purchase  money,  79 ;  foreclosure  for  one  installment 
due,  101 ;  petitions  to  foreclose,  250-258 ;  to  have  declared  satisfied,  305 ; 
to  enforce  agreement  to  make,  310;  against  guarantor  of,  for  deficiency 
after  foreclosure,  178;  against  sheriff  for  selling  mortgaged  goods,  242. 
judgments  on  foreclosure,  408;  stay  of  order  of  sale,  488;  request  for, 
490. 

MOTION — For  change  of  venue,  37;  to  separately  state  and  number,  60,  65;  to 
strike  pleadings  for  defective  verification,  87;  to  strike^out  irrelevant 
matter  and  order  of  court,  88-90;  to  note  pleadings  more  certain,  55, 
88-90;  to  consolidate  actions,  91;  for  leave  to  file  supplemental  plead- 
ings, 103 ;  for  new  trial,  393;  to  discharge  attachment,  437;  to  appoint 
receiver,  448;  to  vacate  or  modify  injunction,  462;  for  inspection  of 
books  and  papers,  473;  to  set  aside  sale,  499;  for  further  report  of  ref- 
eree, 538;  to  set  aside  report  of  referee,  539;  costs  on  motions,  540;  for 
security  for  costs,  542;  for  judgment  against  security  for  costs,  543;  for 
j:e-taxation  of  costs,  544;  to  correct  mistake  in  judgment,  560;  for  re- 
hearing, 583. 

NAME — Answer  alleging  misnomer,  347 ;  petition  for  change  of  name  of  per- 
son or  town,  324  ;  and  judgment  granting,  415. 
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NE  EXEAT— Form  of  petition,  321. 

NEGLIGENCE— Action  against  justice  of  the  peace,  time  of  bringing,  16; 
against  officers  and  attorneys,  16. 
Forms  of  petitions— A.gs.\ast  common  carrier,  133;  against  K.  E.  Co.  for  suf- 
fering fire  to  escape,  141 ;  against  carrier  by  water,  for  careless  loading, 
144;  in  giving  notice  of  non-payment  of  bill,  187;  against  attorney 
for',  in  prosecuting  or  defending  actions,  195 ;  in  examining  title,  196 ; 
against  bailee,  200;  for  undermining  plaintiff's  building,  218;  in  keep- 
ing hatchway  open,  218;  flooding  plaintiff's  premises,  219;  obstructing 
street,  219;  against  contractor,  220;  leaving  cellar  unguarded, '221;  in 
setting  out  fire,  227;  against  physician  or  surgeon,  245;  in  allowing 
waste,  511. 

NEW  MATTEK — General  demurrer  to  answer  containing,  66  ;  in  answer,  70 ; 
facts  that  can  be  given  in  evidence  under  denial  do  not  constitute,  72;  is 
not  admissible  under  general  denial,  73 ;  in  action  of  quo  warranto,  76; 
in  answer,  not  replied  to,  taken  as  true,  80. 

NEW  TEIAL— Grounds  for,  391;  meaning  of  "accident  and  surprise,"  392; 
application  for,  when  to  be  made,  393  ;  motion  for,  when  necessary,  393 ; 
form  of,  394;  affidavit  in  support  of,  395-6;  form  of  orders,  397;  peti- 
tion for,  897  ;  form  of  orders  thereon,  399;  in  real  actions,  510  ;  demand 
for,  512. 

NON-EESIDENT — Actions  by  or  against,  within  what  time  must  be  brought, 
14;  in  what  county  brought,  34;  service  of  summons  against,  47;  veri- 
fication of  pleadings  of,  85;  must  give  security  for  costs,  539. 

NOTICE — Of  pendency  of  action,  49;  from  filing  of  certified  copy  of  judg- 
ment, 49;  by  publication,  50;  form  of,  50;  when  may  be  had,  46;  of 
motion  to  consolidate  actions,  91;  of  amendment  of  pleadings,  92;  and 
form  of,  99;  of  application  to  file  supplemental  pleadings,  102;  form  of 
petition  by  indorsee  in  case  of  failure  to  give,  115;  of  non-acceptance 
of  bail,  421 ;  of  bail  justifying,  421 ;  of  motion  to  discharge  attach- 
ment, 437;  to  garnishee,  438;  to  garnishee  to  show  cause,  441 ;  of  appli- 
cation for  receiver,  446;  and  form  of,  448;  of  application  for  injunction, 
458;  and  form  of,  460;  to  take  depositions,  477;  of  hearing  on  petition 
to  have  homestead  appraised,  486 ;  of  sale  of  goods  on  execution,  495; 
of  sale  in  partition,  516;  of  appeal  to  distfict  court  from  justice  or 
county  court  not  necessary,  549;  of  appeal  from  decision  of  county 
board,  551 ;  of  application  for  mandamus,  556. 

NUISANCE— Action  for,  abates  on  death  of  party,  21 ;  public,  how  abated,  23;  . 
when  party  may  have  action  for,  in  crcfss  ilame,  24 ;  action  for,  against 
E.  E.  Co.,  59;  petition  for  injunction  to  restrain,  286. 

OATH — Of  person  not  officer  serving  summons,  42;  to  juror,  380;  to  witness, 
381;  to  interpreter,  382;  of  appraisers  of  homestead,  486;  power  of  ref- 
eree to  administer,  535. 

OBJECTIONS— To  evidence,  383  ;  to  instructions,  385,  386. 

OFEBE  TO  CONFESS  JUDGMENT— Should  not  be  made  in  answer,  73. 
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OFFICERS — Limitation  of  action  on  bonds  of,  14;  of  actions  against,  for  neg- 
ligence, 16;  action  on  bond  of,  in  whose  name  brought,  23,  24;  in  what 
name  may  sue  and  be  sued,  21;  judgment  creditor  may  be  substituted 
for,  in  action  against,  when,  25;  action  against,  when  brought,  33,  34; 
irt-egularity  in  bond  of  sheriff,  34;  petition  on  bond  given  to  indem- 
nify, 29;  petition  by,  to  recover  public  money,  197  ;  mandamus  to  com- 
pel, to  exercise  duties  in  jurisdiction  for  which  elected,  334 ;  public, 
when  excused  from  testifying,  468;  liability  of,  for  levy  on  excessive 
amount  of  property,  493. 

OFFICIAL  BONDS — Petition,  126;  sureties  on,  action  against,  when  barred, 
16  ;  liability  of,  83,  34;  not  released  from  liability  by  mere  irregulari- 
ties in  bond,  84. 

ORDER — Granting  change  of  venue,  38;  for  substitution'  of  parties,  83;  for 
making  new  parties  defendant,  83;  for  making  new  parties  to  counter- 
claim, 84;  on  motion  to  strike  pleadings  for  defective  verifi<;ation,  88;  to 
strike  out  irrelevant  matter,  99;  on  motion  to  make  more  specific,  90;  to 
consolidate  actions^  92;  on  demurrer,  99,  343;  leave  to  file  supplemental 
pleadings,  104;  on  motion  for  new  trial,  397;  of  arrest,  420;  of  discharge 
from,  422;  of  delivery  of  property  in  replevin,  424;  of  attachment,  431; 
before  claim  is  due,  445;  for  sale  of  perishable  property,  434;  to  sheriff 
tore-take  property,  435;  appointing  receiver,  435;  to  garnishee  to  de- 
liver property,  439;  to  garnishee  to  show  cause,  441;  discharging  at- 
tachment, 442;  of  reference  to  determine  priority  of  liens,  442;  in  case  of 
receivers,  449-457;  injunction  granting,  460;  by  county  judge,  463  ;  va-' 
eating  or  modifying,  462-3 ;  for  production  of  books  and  papers,  473  ;  for 
examination  of  prisoner  as  witness,  475;  appointing  appraisers,  486; 
to  appraisers,  to  set  oft'  homestead,  487  ;  sale  of  real  estate,  498 ;  on  motion 
to  set  aside  sale,'  500;  for  deed,  500;  to  succeeding  sheriff  to  make  deed 
in  proceedings  in  aid  of  execution,  504r9 ;  in  real  actions,  setting  aside 
assessment  of  value  of  improvements,  513;  for  second  trial,  512;  in  par- 
tition, appointing  guardian  for  infant,  517;  confirming  report  of  referee, 
519;  appointing  referee  to  report  on  incumbrances,  520. 
Divorce — For  alimony,  528;  custody  of  children,  530;  of  reference,  536;  for 
security  for  costs,  543;  for  re-taxation  of  costs,  544;  by  judges  in  vaca- 
tion, form  of,  545;  of  revivor  of  actions,  546;  allowing  mandanlus,  556; 
on  petition  for  habeas  corpus,  562,  565;  on  petition  for  removal  to  TJ.  S. 
court,  568-y. 

PARTIES— 

Ptemft^-^Real  party  in  interest  must  sue,  20;  when  executor,  guardian,  or 
trustee  may  sue  in.  own  name,  21,  28;  express  trust  defined,  21;  when 
agent  may  sue,  22 ;  action  in  name  of  auctioneer,  28 ;  in  name  of  sheriff, 
23;  in  action  on  county  treasurer's  bond  in  behalf  of  the  public,  28;  in 
action  by  county  treasurer  for  license  money  collected  23 ;  by  married 
women,  23;  in  action  for  abatement  of  public  nuisance,  23;  against  oflS- 
cers  to  enforce  public  duties,  24;  against  county  commissioners  to  compel 
letting  of,  contract  to  lowest  bidder,  24;  to  enjoin  collection^ of  tax,  24; 
by  assignee  of  mechanic's   lien,  24;    in   action   against  person  selling 
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liquor  to  husband  or  father,  24;  in  actions  by  partnership,  24;  by  corpo- 
ration, 24;  by  city  or  village,  24;  by  county,  25;  who  cannot  unite  as 
plaintiffs,  25.  • 

Assignee — "When  may  sue  in  own  name,  20  ;  what  rights  assignable,  20;  what 
not,  21 ;  when  action  abates  by  death  of  party,  21. 

Defendants — who  should  be  made,  25 ;  persons  severally  liable  on  same  instru- 
ment, 25;  when  court  may  order  new,  to  be  made,  25;  when  party  may 
be  made  on  his  own  application,  25;  in  action  against  joint  wrong-doers, 
26  ;  when  wife  may  defend  for  herself  and  husband,  26;  in  causes  in 
equity,  26 ;  in  foreclosure  of  mortgage,  27 ;  how  designated  when  true 
name  unknown,  93. 

Joinder  of — Of  widow  and  children  in  action  for  selling  liquor  to  husband, 
24;  who  cannot  unite  as  plaintiffs,  25;  defendants  in  action  of  tort,  26; 
in  causes  in  equity,  26;  mis-joinder  of,  66,  69;  new  parties  required  by 
counter-claim  or  setoff;  70,  71 ;  order  for,  84. 

Intervention  of,  81 ;  forms  of  orders  making  new  parties,  amendments  in  rela- 
tion to  parties,  93 ;   in  action  against  partners,  94. 

Defect — Demurrer  for,  64,  67;  answer  alleging  defect  of  parties  plaintiff, 
347. 

Misnomer — -Answer  setting  up,  347. 

PAKT  PAYMENT— Form  of  petition  on  note  after,  112,  114;  answer  alleging, 
356;  to  take  case  out  of  statute  of  limitations  15,  16. 

PAKTNEESHIP — Promise  by  one  partner  after  dissolution  does  not  revive 
action  against  the  others,  17;  in  what  name  may  sue,  24,  104;  action 
against,  amended  to  one  against  member  of,  94;  forms  of  petitions  by  and 
against,  on  promissory  notes,  107-109;  by  and  against  surviving  part- 
ners, 109-110;  petition  by  partners  on  policy  of  life  insurance,  140;  part- 
ners assuming  to  be  corporation,  202;  petition  by  one  partner  to  restrain 
others  from  continuing  business  after  dissolution,  283;  for  dissolution  oi 
'  partnership,  294-296 ;  by  creditor  of  firm  for  payment  out  of  firm  prop- 
erty, 298  ;  by  one  firm  against  another  when  person  member  of  both,  323. 
Answer — Overdrawing  of  account  by  one  with  consent  of  otherg,  863  ;  part- 
nership not  terminated,  366. 

PARTITION — Action  of,  where  brought,  33;  intervention  of  parties  in  action 
of,  81  ;  forms  of  petition,  329-333;  of  judgment,  413;  what  petition  and 
answer  must  set  out,  615;  who  made  parties,  515;  trial  and  judgment 
516;  sale  of  property,  516;  incumbrances,  517;  guardian  of  infant,  517; 
costs,  616;  bond  of  referees,  516;  report  of  referees,  616;  service  on  de- 
.  fendants,  517;  appointment  of  guardian,  517;  answer  of,  517;  referees' 
commission  to,  518;  report  of,  that  premises  cannot  be  divided,  518; 
bond  of,  519 ;  order  appointing  to  inquire  amount  of  incumbraces,  520 ; 
and  report  of,  621 ;  exceptions  to  report  of,  521 ;  orders  thereon,  622 ;  re- 
port of  sale  by,  522 ;  confirmation  and  order  for  deed,  623 ;  deed  of,  624 ; 
report  of  making  partition,  526 ;  judgment  confirming  report,  526. 

PASSENGER— Petition  by,  against  K.  E.  Co.  for  damage  by  failure  to  provide 
safe  entrance  to  cars,  134;  for  injury  by  collision,  141;  for  loss  of  bag- 
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gage,  143;  for  expulsion  from  cars,  144;  on  street  car,  form  of  petition 
for  injury  to,  136 ;  form  of  petition  by  carrier  for  fare  of,  148.  ■ 

PENALTY  AND  FORFEITUKE— Action  for,  within  what  time  to  be  brought, 
14 ;  in  what  county  brought,  33 ;  verified  pleading  shall  not  be  used  in 
action  to  recover,  as  admission  of  fact  pleaded,  84;  form  of  petition  to 
recover,  250. 

PERSONAL  PROPERTY— Actions  concerning,  when  brought,  13;  right  of 
action   for   injury  to,  survives,  20;  joinder  of  actions  concerning,  28; 

'  actions  concerning,  when  defendant  is  non-resident,  47;  bringing  in  new 

parties  in  action  to  recover,  81 ;.  form  of  order,  83 ;  forms  of  petitions  in 
actions  concerning,  146-162;  "petition  for  conversion  of,  230. 

PETITON-^Manner  of  stating  cause  of  action  in,  19;  when  plaintiff  may  file  one 
or  more  of,  demurrer  sustained  to  original,  53  ;  what  it  must  contain,  55; 
causes  of  action  in,  must  be  separately  stated  and  numbered,  55:'  failure 
to  do  so  only  taken  advantage  of  by  motion,  60 ;  waiver  of  objection  by 
answer,  60 ;  motion  to  make  more  specific,  55  ;  same  cause  of  action  can 
only  be  stated  once,  55,  60;'  in  action  to  recover  assessment  for  improv-- 
ing  street,  56  ;  need  not  show  afirmatively  that  the  cause  of'  action  ac- 
crued within  the  time  limited  by  statute,  58 ;  wh,en  statute  of  limitations 
can  be  taken  advantage  of ,  by  demurrer  to,  and  when  by  answer, -61; 
must  show  cause  of  action  to  be  in  the  plaintifl',  61 ;  and  objection  not 
waived  by  failure  to  demur,  61;  copies  of  instruments  attached  to,  and 
no  part  of,  62 ;  demurrer  to,  waived  by  answer,  62 ;  when  sufiicient  to 
support  judgment,  62;  cannot  be  maintained  on  the  gr,ound  of  discov- 
ery alone,  64;  prayej  for  relief,  61;  on  contracts,  56  ;  on  bond  requiring 
'  compliance  with  terms  of  another  obligation,  56;  to  enforce  contract  in 
restraint  of  trade,  56;  on  covenants,  57;  to  impeach  contract,  judgment, 
,  or  decree  on  ground  of  fraud,  57;  on  new  promise  when  contract  barred 
by  statute,  57;  malicious  prosecution,  58;  to  enforce  mechanic's  lien,  58; 

•  on  ofincial  bond,  58;    on  replevin,  59;    on  .administrator's  bond,  59^  on 

subscription  contract,  59;  in  action  for  installment  of  money  due,  59; 
nuisance,  59;  assault  and  battery,  59;  on  attachment  bond,  60;  to  fore-^ 
close  tax  lien,  60;  against  road  supervisor,  60;  in  action  for  slander,  61; 
on  executor's  bond,  62;  on  note  barred  when  payments  have  been  made,. 
62;  when  plaintiif  has  more  than  one  lien,  62;  injunction,  62;  against 
E.  R.  Co.  for  failure'to  keep  up  fences,  63;  on  promissory  note,  63;  for 
damage  from  defect  in  leased  premises,  63;  demurrer  to,  64r-69;  allega- 
tion of  performance  of  condition  precedent,  67;  insertion  of  new  cause  of 
action  in,  by  way  of  amendment,  69;  need  not  allege  consideration  for 
transfer  of  note,  73;  of  landlord  to  be  made  party  to  action  against  ten- 
ant, 82 ;  of  owner  of  chattels  to  be  made  party  in  action  for  possession  of, 
,82;  for  substitution  of  assignee  of  plaintiff's  claim,  83. 
Verification  of,  84,  88 ;  by  agent  or  attorney,  85 ;  forms  of,  86 ;  motion  to 
strike  pleading  for  defect  of,  87;  amendment  of,  92  et  seq^;  suppjementai 
petition,  101;  form  of,  103;  title  of,  104;  designation  of  defendant  in 
suit  on  written  instrument,  104;  in  suit  against  partnership,  104;  for 
new  trial,  397;  by  receiver,  451;  to  pay  creditors  of'firm,  452;  for  dis- 
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charge,  456;  by  creditor  to  have  homestead  appraised,  485;  sufEoiency 
of  in  real  actions,  509;  iji  partition,  515;  in  error  in  district  court,  552; 
and  form  of,  578  ;  to  vacate  or  modify  judgments,  559, 

Forms  of~On  promissory  notes,  105,  125,  156;  on  bills  of  exchange,  118-122; 
bank  checks,  122-123;  bonds,  126-132;  against  common  carriers,  133-4, 
144;  against  railroads,  133-144;  in  action  under  civil  tlamage  law,  138; 
against  warehousemen,  142;  for  goods  sold  and  delivered,  146;  work  and 
labor,  146-7;  on  implied  contract,  146;  for  advertising,  147;  on  services 
and  material,  148;  for  passenger  fare,  148;  for  services  as  agent  or  attor- 
ney, 149;  as  teacher,  150;  physician  and  surgeon,  150;  for  board  and 
lodging,  150;  for  injury  to  furniture,  151;  feed  and  stabling,  151;  herd- 
ing and  pasture,  151;  for  crop  of  grain  or  grass,  152;  goods  delivered  to- 
third  person,  152;i  money  loaned,  152;  had  and 'received,  153;  paid  out 
and  expended,  153;  to  recover  interest,  153  ;  for  use  aijd  occupation,  153; 
lessor  V.  lessee,  154;  money  due  on  sale  of  real  estate,  154;  for  fixtures, 
154;  hire  of  horses,  155;  on  account  stated,  155;  to  correct  account  and 
for  judgment  thereon,  155;  assignee  of  land  against  borrower,  156;  on 
implied  agreement  to  pay  value,  157;  for  refusing  to  receive  and  pay  for 
goods,  157;  property  bought  on  condition,  158;  for  contribution,  158; 
on  building  contract,  159;  purchaser  against  seller,  160;  seller  against 
purchaser,  160;  for  deficiency  on  re-sale,  161;  for  goods  made  to  order 
and  not  accepted,  161;  by  purchaser  of  good-will  for  breach  of  contract, 
162;  insurance,  162-170;  on  warranties,  171-174;  on  leases,  179-185;  on 
guaranties,  175-179;  on  judgments,  185,186;  on  marriage  contracts,  187, 
188;  arbitration  and  award,  188-190;  against  agents,  190-194;  against 
attorneys,  195-197;  against  bailees,  198-201;  corporations  and  stockhold- 
ers, 202-205;  by  officer  to  recover  public  money,  197;  to  recover  money 
paid  by  mistake,  198;  for  not  receiving  into  service,  201;  forbearance  to 
third  person,  201  ;  warehousemen,  206 ;  subscription  to  expenses  of  pub- 
lic enterprise,  205;  for  carriage  of  goods  in  wagons,  206;  for  freight 
charges,  206. 

In  tort — Common  assault,  207;  for  assault  upon  servant,  son,  or  daughter, 
208;  for  debauching  a  servant,  208;  criminal  conversation, -209 ;  false 
imprisonment,  209;  malicious  prosecution,  209;  for  causing  plaintiff  to 
be  indicted,  210;   libel,  211. 

Slander — For  words  not  in  themselves  actionable,  211;  words  in  themselves 
actionable,  212;  for  injury  to  an  attorney  in  his  profession,  212;  for 
injury  to  business,  213;  special  damages,  words  spoken  ironically,  214; 
for  not  repairing  a  privy  vault  adjoining  plaintitf's  dwelling,  214;  for 
keeping  a  slaughter-hiiuse  near  plaintiff's  house,  215 ;  for  cutting  down 
trees,  216,  226;  for  manufacturing  contiguous  to  plaintiflf's  dwelling, 
217;  for  obstructing  ancient  windows,  217;  for  law  of  case  see  page 
217,  note  1;  for  negligently  undermining  plaintiff's  buildings,  218;  for 
negligently  keeping  hatchway  uncovered,  218;  for  permitting  water  to 
flow  on  plaintiflf's  premises,  219;  obstructing  street,  219;  against  con- 
tractor for  leaving  ditch  in  street  open,  220  ;  against  lot  owner  for  leav- 
ing cellar  unguarded,  221;  for  obstructing  a  highway,  221;  for  diverting 
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water  from  pJaintlflf's  mill,  222;  for  obstrvictions  from  backwater,  222p 
for  obstructing  ford,  223 ;  waste,  landlord  y.  tenant,  223 ;  heirs  against 
doweress,  224  ;  trespass  to  dwelling-house,  224;  for  expulsion,  225;  for 
digging  in  a  coal  mine,  225;  for  piling  material  on  land  of  another 
without  license,  226;  for' fishing  in  plaintiff's  close,  226;  damage  from 
stock,  227;  for  mesne  profits,  227;  for  carelessly  setting  out  fire,  227  j 
for  removing  fence,  228;  for  running  a  carriage  against  carriage  of 
plaintilf,  228,  229 ;  for  running  against  plaintiff's  horse  and  killing  it, 
229 ;  for  driving  carriage  over  plaintiff,  230 ;  for  conversion  of  chat- 
tels, 230;  by  administrator  for  conversion,  230;  by  assignee  after  con- 
version, 231 ;  replevin,  232;  where  plaintiff  has  special  ownership  in 
the  goods,  232;  against  inn-keeper,  for  loss  of  trunk,  232;  for  refus- 
ing to  lodge .  plaintiff,  233;  false  representions  that  third  person  was  fit 
'  to  be  trusted,  233;  to  purchaser  as  to  amount  of  business,  235;   in  sale- 

of  land,  237 ;  deceit  in  exchange  of  property,  235 ;  in  sale  of  horse, 
236  ;  selling  goods  as  of  one  quality  which  were  of  another,  236;  in 
fraudulently  delivering  a  smaller  quahtity  than  pretended, -237;  for 
selling  liquids  by  short  measure,  238  ;  escapes,  238 ;  for  not  arresting 
debtor,  239 ;  executions,  for  making  false  return,  239;  for  neglecting: 
to  make  return,  240  ;  for  not  paying  over  money-  collected  on,  240;  for 
leaving  property  levied  on  with  debtor,  whereby  it  was  lost,  241 ;  for 
causing  to  be  levied  on  judgment,  "which  was  satisfied,  241 ;  for  Sel- 
ling propertj-  exempt  from,  242 ;  by  mortgage  of  goods  against  sheriff 
for  selling  them  on  execution  against  the  mortgagor,  242;  against 
school-board,  for  refusing  to  permit  children  to  attend  school,  243; 
against  judges  of  election  for  refusing  vote,  244  ;  against  witness  for  re- 
fusal to  attend  or  produce  papers,  244 ;  against  surgeon  for  unskillful- 
ness,  245;  against  physician  for  same,  245;  for  wrongfully  chasing 
>  ■  stock,  246;  for  letting  boat  adrift,  246;  animals,  for  shooting,  246  ;  for 
keeping  mischievous,  247;  for  darnages  to,  by  dog,  247;  malicious  in- 
jury to  property,  248;  selling  liquor  to  minor,"  248;  by  widow  and! 
minor  children  again'st  saloon  keeper,  248. 
For  equity — Foreclosure  of  mortgage,  250-257 ;  by  lessee  of  mortgagor  to  re- 
deem, 257, ;  assignor  of  mortgage  promising  paynient,  258  ;  chattel  mort- 
gage, petition  to  foreclose,  259;  mechanic's  lien,  petition  to  foreclosej. 
259;  allegation  of  fraudulent  lien,  260;  where, lien  holders  and  incum- 
brancers are  made  parties,  261 ;  vendor's,  lien,  vendor  against  vendee, 
261;  against  purchaser  and  his  grantee,  261;  against  judgment  credit- 
ors of  purchaser,  262;  injunctions,  to  enjoin  the  transfer  and  collection 
of  note  or  bill,  262;  to  enjoin  judicial  sale,  263;  to  restrain  county  com- 
missioners from  illegally  exempting  property  from  taxation,  284  ;  to  re- 
strain party  from  flowing  water  on  plaintiff's  land,  267 ;  to  restrain  city 
authorities  from  collecting  special  tax  for  grading  streets,  268 ;  to  enjoia 
'  collection  of  .illegal  taxes,  278;  to  enjoin  railroad  company  from  using 
right  of  way  where  damages  harve  not  been  paid,  281 ;  to  restrain  in- 
fringement of  trade-mark,  282;  to  enjoin  partner  from  continuing  busi- 
ness after  dissolution,  283;  by  purchaser  of  physician's  good- will  to  re- 
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strain  him  from  continuing  practice,  284;  to  restrain  waste,  and  for 
damages,  285;  to  restrain  nuisance,  286;  to  restrain  pledgee  from  sel- 
ling property,  287 ;  to  prevent  injury  to  personal  property,  287 ;  inter- 
pleader, 288;  to  have  tax  deed  declared  void,  276;  judgment  creditor 
against  debtor  and  fraudulent  grantee,  289;  to  set  aside  judgment  and 
sale  for  fraud,  290;  against  debtor  to  reach  money  duo  from  third  per- 
son, 291;  to  set  aside  transfer  from  debtpt  to  third  person,  292;  to  set 
aside  assignment,  292;  by  creditor  against  executrix  of  deceased  debtor, 
293 ;  partnership,  for  dissolution  of,  294-296 ;  by  administrator  against  sur- 
viving partner  for  one  account,  297;  by  judgment  creditor  for  payment 
of  partnership  debt  out  of  firm  property,  298;  corporation  by  creditor 
against,  for  an  account,  and  to  set  aside  fraudulent  judgment,  299;  by 
attorney  general,  to  dissolve,  300;  to  deliver  up  note  to  be  canceled,  301; 
to  set  aside  contract  for  fraud,  302 ;  to  set  aside  deed  for  fraud,  303  ;  to 
reform  description  in  conveyance,  304;  to  have  mortgage  declared  satis- 
fied, 305;  specific  performance,  vendor  against  purchaser,  305;  purcha- 
ser against  vendor,  306;  to  enforce  verbal  contracts,  307;  against  legal 
representatives  of  vendor  or  bond  for  deed,  308 ;  lessee  against  lessor  on 
agreement  for  lease,  309;  against  E.  E.  Company  on  agreement  to  con- 
struct crossing,  309;  by  creditor  on  agreement  to  execute  mortgage, 
310  ;  to  remove  trustee,  and  for  injunction  and  receiver,  311 ;  to  compel 
infant  trustee  to  convey,  312;  by  trustees  for  advice  and  settlements  of 
accounts,  313 ;  wills,  by  executor  and  trustee  for  construction  of,  315 ; 
by  heirs,  to  set  aside,  820;  ne  exeat,  321;  hy  one  firm  against  another, 
where  no  person  member  of  both,  322;  on  lost  note,  328;  to  cancel  deed 
and  acquire  title,  323;  to  change  name  of  person  or  town,  324;  divorce, 
325-329;  partition,  329-331;  dower,  331;  by  heir  to  have  assigned, 
332;  curtesy,  estate  by,  petition  for,  332. 

Mandamus — To  compel  sheriff  to  appraise  exempt  property,  833;  to  compel 
public  officer  to  discharge  duties  in  jurisdiction  for  which  elected,  334; 
to  compel  railroad  company  to  operate  entire  line  of  road,  335. 

Real  actions — To  recover  possession  of  real  estate,  and  for  rents  and  profits, 
336  ;  tenant  in  common  against  co-tenant,  336  ;  quo  warranto,  informa- 
tion in  nature  of,  337;  by  plaintiff  in  his  own  relation,  338. 

PHYSICIAlSr    AND    SUEGEOZST— Form   of  petition  \>y,    for   services,    150; 
against,  for  unskillfulness,  neglect,  245. 

PLEADINGS — What  pleadings  are  allowed,  53  ;  the  petition,  55-64  ;  demurrer 
to  petition,  64-70,  ;i38-344;  admission  of  truth  by  demurrer,  68;  the 
answer,  70-80. 
Verification  o/— 84-88 ;  by  agent  or  ally,  85;  forms  of  afBdavit,  86;  defec- 
tive verification,  motion  to  strike  pleading  for,  87;  amendment  of,  92- 
100;  supplemental,  101;  construction  of,  389-342;  forms  of  petition, 
104-338;  of  answers,  344-377;  demurrer  to  answers,  377;  on  appeals  to 
district  c'ourt,  549-551  ;  in  mandamus,  555. 

POLICY  OF  INSURANCE— Petitions  in  river  policy,  162;  loss  by  fire,  163-8; 
on  renewal  of,  policy,  165 ;  on  agreement  to  issue,  166  ;  by  assignee  of 
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agreomont  to  issue,  167  ;  to  reformi  policy  and  for  judgment  on  as  re- 
fotmed,  167. 
On  life  policies— Bj  wife,  168;   by  executor,  169;  by  partner  or  creditor, 
170;  action  against  agent  for  money  collected  on,  194. 

PRAYER— Of  petition  for  relief,  55  ;  in  equity  cases,  61. 

PRECIPE— Must  be  filed  with  clerk,  38;  and  contain  names  of  parties,  38;  and 
'         age  of  minor  defendants,  40 ;  form  of,  39. 

PRISONER— Method  of  obtaining  testimony  of,  475;  answer  of,  by  attorney, 
71. 

PROCESS — How  entitled,  545;    to  whom  directed  when  sheriff  is   interested, 
545 ;  when  court  may  appoint  person  to  serve,  546. 

PROMISSORY  NOTE— Who  may  be  made  defendants  in  an  action  in,,  25;  pe- 
tition in,  63 ;  answer  to  petition  when  not  sufScient,  73,  74 ;  not  neces- 
sary to  allege  that,  was  transferred  for  valuable  consideration,  73;  no  de- 
fense that  it  was  indorsed  without  consideration,  or  to  enable  the  holder 
to  sue,  74 ;  intervention  of  person  claiming  proceeds  of,  in  action  on, 
81 ;  petition  against  agent  for  proceeds  of,  193 ;  petition  on  lost  note, 
,       323. 

Forms  of  petition  on — Payee  vs.  maker,  105;  against  maker  and  indorser, 
106;  on  joint  and  several  note,  107;  note  of  firm,  107,  108;  payable  to 
order  of  firm  name,  109  ;  by  surviving  partner,  109  ;  payee  v.  surviving 
partner,  110;  on  note  signed  by  agent,  110;  on  note  of  corporation, 
110;  by  insurance  tompuny  on  premium  note.  111;  on  note  wrongly 
dated.  111;  installment  due,  111,  112;  on  note  partly  paid, .112;  on 
note  payable  certain  days  after  sight,  113;  indorsee  v.  indorser,  on  note 
payable  at  particular  place,  113;  note  payable  to  bearer,  114;  note  in- 
dorsed after  part  payment,  114;  note  made  in  another  state,  115;  indor- 
see V.  indorser,  failure  to  give  notice  of  want  of  funds,  115;  when  ma- 
ker could  not  be  found,  116;  administrator  of  payee  v.  administrator, 
116;  note  payable  on  contingency,  123;  by  treasurer  of  association,  124; 
note  payable  in  goods,  124;  by  assignee  for  conversion  of,  231;  to  re- 
strain transfer  of,  262,  301;  answer  alleging  want  of  consideration,  354. 

QUO  WARRANTO — Pleadings  in  action  of,  mufet  be  as  at  common  law,  76; 
form  of  petition,  337;  of  answer,  376;  of  judgment,  414. 

RAILROADS — Tender  to,  by  different  agents  of  same  party  of  different  lots  of 
grain  to  be  shipped,  but  one  cause  of  action  for  refusal  to  transport,  32 ; 
action  against,  whore  brought,  34;  action  for  subscription  to,  59;  action 
against,  for  failure  to  maintain  fence,  what  petition  must  state,  63. 
Petitions  against — For  failure  to  transport  over  connecting  lines,  134;  for  fail- 
ure to  provide  necessary  conveniences  to  enter  cars,  134;  for  collision 
with  wagon  at  crossing,  135;  for  killing  stock  where  road  not  fenced, 
137  J  action  under  civil  damage  law,  138;  by  postal  clerk,  140;  by  pas- 
senger for  personal  injury,  141;  for  permitting  fire  9>  escape,  141;  to 
recover  over-charge  of  freight,  142-3;  for  loss  of  baggage,  143;  for  ex- 
pelling passenger  from  cars,  144;  to  restrain  from  using  right  of  way 
where  damages  not  paid,  281 ;  for  specific  performance  of  contract,  309  ; 
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to  compel,  to  operate  entire  lin.e  of  road,  335 ;  answer  of,  in  action  for 
ejecting  passenger,  342;  receivers  of,  duties  of,  454 ;  cars  of,  may  be 
levied  on  under  execution,  493 ;  appeal  from  assessment  of  damages  for 
land  taken  by,  551. 

KEAL  ACTIONS — In  what  time  must  be  commenced,  13 ;  joinder  of,  28 ;  in 
what  county  to  be  brought,  32;  to  recover  possession  of  land,  defend- 
ant may  set  up  equitable  title,  79;  intervention  of  parties,  81;    and  form 
of  order,  83 ;  on  covenants  of  warranty,  172-5. 
Petitions — what  sufficient  to  state  in,  509 ;  in  action  by  tenant  against  co- 
tenant,  510  ;  forms  of,  to  recover  possession  of  real  estate,  and  for  rents 
and  profits,  336 ;  tenant  in  common  against  co-tenant,  336 ;  for  foreclo- 
sure of  mortgage,  250  et  seq. 
Answers — What  necessary  to  state  in,  510;  disclaimer  of  title,  365;  denial 
of  title  of  the   plaintiflT,  367;    agreement  to  convey,  367;   mistake  in 
deed,  367;  deed  delivered  as  escr.ow,  368;  adverse  enjoyment,  349;  ver- 
dict And  judgment  when  plaintiff's  right  to  possession  terminates  during 
suit,  510;  new  trial  in,  510;  waste,  liability  for  treble  damages,  510; 
judgment  of  forfeiture  for  waste,  511 ;  liability  for  negligently  -permit- 
ting, 511;  form  of  verdict  and  judgment,  511;    of  demand  for  second 
trial,   512 ;    and  order  therein,   512 ;   assessment   of  value  of  improve- 
ments, 513  ;  judgment,  when  plaintiff  elects  to  take  value  of  land  with- 
out improvements,  513;  when  plaintiff  elects  to  take  the'  land,  514. 
y^    Action  to  quiet  title — Who  may  bring,  514 ;  forms  of  petitions,  263,  276,  323  ; 
(jf/y^,  ,of, decree,  514. 

BSV-FVORS — Form  of  application  for,  in  action  to  foreclose  mortgage,  254;  in 
action  to  remove  trustee,  311;  what  petition  by,  must  show,  341;  and 
form  of,  451 ;  petition  by  receiver  of  partnership  to  pay  creditors, 
452;  in  attachment,  ,435;  appointment  of,  446;  petition  for,  447;  form 
of  notice  and  motion  for  appointment  of,  448  ;  who  may  not  be  appointed, 
447;  bond  of,  4^7;  and  form  of,  449;  of  applicant  for,  447;  and  form 
of,  450;  order  appointing,  shall  contain,  what,  448;  and  form  of,  449; 
appointing  referee,  451;  requiring  receiver  to  bring  action,  451;  direct- 
ing distribution,  453;  to  dispose  of  property  and  to  account,  455,  pay- 
ments by,  452;  powers  of,  only  such  as  conferred  in  order  appointing, 
453;  interference  by,  with  rights  of  third  parties,  453;  actions  against, 
how  brought,  453;  employment  of  attorneys  by,  454;  carrying  on  busi- 
ness by,  454;  of  K.  R.  Co.,  powers  and  duties  of,  454;  application 
against  for  an  account,  455;  inventory  accounts,  456;  discharge  of, 
454;  discontinuance  of  an  action  does  not  discharge  receiver  appointed 
in,  456  ;  and  order  granting,  457. 

EBSCISSION— Of  contract  made  for  benefit  of  third  party,  73. 

BECORD— Court  will  view  whole  of,  on  demurrer,  65  ;  amendment  of,  by  order 
of  courts  96,  559;  diminution  of,  553,  582;  what  it  shall  contain,  669; 
failure  of  judge  to  sign,  569,  note  1 ;  form  of,  570. 

REDUNDANT  MATTER— Motion  to  strike  out  and  order  of  court,  88-90. 

REFEREE— Order  of  court  appointing,  in  proceedings  in  aid  of  execution,  507; 
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in  partition,  516;  trial  by,  may  be  had,  when,  535  ;  how  conducted, '635; 
findings  of,  596;  form  of  order  of  reference,  536;  findings,  586-8; 
motion  for  further  report,  538  ;  exceptions  to  report,  538  ;  motion  to  set 
aside  report  of,  539. 

IIBLEASE— Form  of  answer  alleging,  530. 

REMOVAL  OF  CAUSES  TO  U.  S.  COUET— Authority  of  state  court  to 
grant  or  refuse,  568;  petition  for,  565;  affidavit  of  prejudic'e,  566; 
bond,  567 ;  ordei;  for,  568. 

RENT — Petition  on  guaranty  for  payment  of,  176 ;  to  recover,  against  lessee, 
185 ;  to  compel  co-tenant  to  account  for,  330. 

EEPLEYIN — Averments  in  petition,  59;  of  property  when  on  execution,  sub- 
stitution of  creditor  for  officer,  81;  order  for,  83;  when  action  lies, 
423;  averments  of  ownersnip,  424;  petition  op  bond,  130;  petition  in 
action  of,  232;  when  plaintiff  has  special  ownership,  232;  affidavit  for, 
424;  order  of  delivery,  424;  return  on  writ,  426;  undertaking,  425; 
appraisement  of  property,  -  425 ;  verdict,  427;  judgment,  428;  assess- 
ment of  damages  by  jury,  427;  by  court,  429;  sureties,  exceptions  to 
sufficiency  of,  426;  justification  of,  426;  answers,  S(44. 

REPLY — "When  not  necessar3',  72,80;  riiay  state  new  matter,  when,  80;  must 
extend  to  all  new  matter  in  answer,  80;  on  whom  burdpn  of  proof,  80; 
must  not  introduce  new  cause  of  action,  80;  supplemental  reply,  101. 
Forms  of — General  denial,  378;   special  deriial,  378;    new  matter  and  de- 
nial, 378. 

RESIDENCE — Statute  of  limitations  begins  to  run  only  after  debtor  has  ac- 
quired, 18. 

RETURN — Of  sheriff,  in  ?,etion  against  several,  36;  summons,  when  returnable, 
39;  of  officer  on  summons,  42,  43-45;  may  , be  amended,  99;  petition 
against  officer  for  making  false,  239;  for  failure  to  make,  240;  on  order 
of  arrest,  421;  on  writ  of  replevin,  426;  on  order  of  attachment,  433; 
of  service  ,on  garnishee,  440;  of  subpcena,  469;  to  writ  of  attachment 
against  witness,  472;  on  execution,  495;  on  sale  of  real  estate,  496;  to 
writ  of  habeas  corpus,  583.  ,    , 

REVIVOR  OF  ACTIONS— Order,  how  served  on  opposite  party,  546;  is  a 
matter  ot  right,  546,  note  1;  suggestion  of  death  of  party,  546;  order 
of  revivor,  546-7;  of  judgment  on  death  of  yarties,  548;  of  dormant 
judgment,  548 ;  conditional  order  when  payments  have  been  made,  549. 

RIGHT  OF  WAT— Form  of  answer  setting  up,  375. 

ROADS — Offenses  committed  on  roads  between  counties,  action,  when  brought, 
33 ;  action  does  not  lie  against  supervisor  for  injury  caused  by  defect  in, 
60 ;  answer  alleging  to  be  founderous  in  action,  for  trespass  to  adjacent 
land,  376. 

SALES — At  auction,  auctioneer   may  sue   for   price,  23;   sheriff  may  sue  for 
price  of  property  sold  by  him,  23;  of  premises  under  mortgage,  title  of 
purchaser,  27;  of  real  estate,  contract  for,  when  enforced,  33. 
Petition — Against  seller  for  refusal  to  deliver,  160 ;  against  purchaser  for  re- 
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fusal  to  accept,  160;  for  deficiency  in  re-sale,  161;  for  fraudulent  repre- 
sentations in,  235-238;  for  injunction  to  restrain  judicial  sale,  263;  in 
partition,  516;  report  of  referees,  522;  setting  aside  of,  523;  confirma- 
tion of,  522;  of  mortgaged  property  by  sheriff  on  execution,  petition 
for,  242;  of  perishable  property  taken  under  attachment,  434;  of  prop- 
erty tiilcen  on  attachment,  443. 

SCHOOLS — Petition  against  board  for  refusing  to  allow  children  to  attend,  243. 

SEOUEITY  FOE  COSTS— Who  must  give,  539 ;  dismissal  of  action  for  Want 
of,  539;  additional  security,  540;  motion  for,  542;  affidavit,  542;  notice 
to  plaintiff,  542;  orders  of  court,  543;  motion  for  judgment  against  se- 
curity, 543  ;  and  notice  of,  543  ;  judgment  against  surety,  544. 

SEKVICE — Of  summons  (see  Summons) ;  of  amended  summons,  97;  rendered 
for  another,  petitions  for,  146-148;  by  agent,  149:  by  attorney,  149;  by 
teacher,  150;  by  physician  and  surgeon,  150;  petition  by  employee  for 
refusal  to  receive  into,  201;  of  subpoena,  470;  of  order  of  attachment, 
432. 

SET-OFF — Statement  of,  in  answer,  70;  costs  on,  where  defendant  fails  to  set  up 
in  answer,  70;  what  is,  70,  77;  can  only  be  pleaded  in  action  on  contract, 
70;  when  new  parties  to  action  required  by  reason  of,  71;    assignment  of 
claim  by  plaintiff  will  not  defeat,  71,  77;  may  be  pleaded  against  holder 
of  note  talcen  after  maturity,  74;  claims  purchased  by  defendant  condi- 
tionally, and  for  purpose  of  defeating  plaintiff's  claim,  77;  unliquidated 
damages  not  subject  of,  77;  in  actions  by  or  against  trustees,  77;  in  ac- 
tion on  joint  debt,  77;  in  actions  by  principal  in  contract  made  by  agent, 
78;  in  actions  by  executors  or  administrators,  78;  answer  setting  up 
369;  demurrer  to,  377;  verdict  in,  389;  trial  of,  on  dismissal  of  case  by 
plaintiff,  400;  form  of  judgment  on,  407. 
SHEKIFF — Limitation  of  action  on  bond  of,  14;  of  action  against,  for  false  re- 
turn, 17;  may  sue  for  price  of  goods  sold  by  him,  23;  and  for  conversion 
of  property  taken  by  him  on  attachment, '23;  judgment  creditor  may  be 
substituted  for,  in  action  of  replevin,  25-81;  and  form  of  order  for,  83; 
action  against,  for  misconduct,  where  brought,  33;    mere  irregularity  in 
bond  of,  does  not  release  bondsmen,  34;  return  of,  in  action  against  sever- 
al defendants,  36;  petition  in  bond  given  to  indemnify,  129;  against,  for 
escape,  238;  for  false  return,  239;  for  neglect  to  pay  over  money,  240; 
for  failure  to  return  execution,  240;  for  loss  of  propertj'  levied  on,  241; 
for  selling  exempt  property,  242;  for  selling  mortgaged  property,  242. 
SIGNATURE — Of  party  or  attorney  to  pleading,  84;  of  ofiicer  to  certificate,  85. 
SLANDER — Limitation  of  action  for,  14;  action  for,  abates  on  death  of  party, 
21;  may  be  joined  with  action  for  malicious  prosecution,  31;  form  of  pe- 
titions, 211-214;  of  answer,  374. 
SPECIFIC  PERFORMANCE — Actions  for,  where  brought,  33-51;  purchaser 
from  defendant  may  be  made  party  to  action  for,  81. 
Petition — Vendor  against  purchaser,  305;  purchaser  against  vendor,  306;  pur- 
chaser against  vendor  to  enforce  verbal  contract,  307;  purchaser  against 
legal  representatives  of  vendor  on  bond  for  deed,  308 ;  to  compel  lessor  to 
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make  lease,  309 ;  to  compel  K.  R.  Co.  to  make  crossing  according  to 
agreement,  S09;  by.creditor  to  enforce  agreement  to  give  mortgage,  310; 
to  compel  infant  trustee  to  convey,  312;  form  of  judgments,  410. 

STAGE  COMPANIES — Action  against,  where  brought,  34;  coaches 'of,  may  be 
levied  on  and  sold  under  execution,  493. 

STATUTES — Limitation  of  action  on  liability  created  by,  13 ;  of  action  on,  for 
'        penalty,  14;  action  under,  for  fine,  forfeiture,  or  penalty,  where  brought, 
33;  of  limitations,  how  regarded,  15. 

STOCK — Petition  against  railroad  for  killing,  137;  for  feed  and  stabliftg  of,  151; 
for  herding  and  pasturing  of,  151;  for  hire  of  horses,  155;  for  damage 
done  by,  227;  for  damage  done  to,  by  chasing,  246;  for  damage  done  to, 
by  dogs,  247. 

STEEAMS — Actions,  where  brought  for  offenses  committed  on,  34. 

STREETS — Petition,  to  recoven  assessment  for  improvement  of,  56;  for  ob- 
structing, 219;  for  leaving  ditch  in,  unguarded,  200. 

SUBPCENA — Petition  in  action  for  damages  against  witness  for  refusing  to  at- 
'tend,  244,;  for  witness,  form  of,  468;  subposna  duces  tecum,  469;  return 
by  an  officer,  (469 ;  return  if  served  by  person  other  than  officer,  469;  by 
whom  issued,  469;  service  of,  470;  witness  cannot  be  compelled  to  at- 
■  attend  out  of  county  where  served,  470;  demand  by  witness  for  fees  at 
time  of  service,  470;  proceedings  for  contempt,  rule  to  show  cause  why 
attachment  should  not  issue,  470;  judgment  on  rule,  471 ;  forih  of  attach- 
ment, 471 ;  and  return,  472 ;  judgment  on  attachment,  472;'  warrant  of 
commitment,  473. 

SUBSTITUTION  OP  PARTIES— Form  of  answer  setting  up,  355.  (See_/«- 
tervention  of  Parties.) 

SUMMONS — Service  of,  on  witness  while  attendins  court,  36 ;  what  it  shall  con- 
tain, 38;  when  issued  to  another  county,  39;  when  returnable,  39,  40; 
alias  summons,  39,  40. 
Indorsement  on,  39;  form  of,  40;  judgment  must  conform  to,  41;  not  neces- 
sary in  action  in  equity,  41.  • 
Actual  service — By  whom  may  be  made,  41;  appointment  of  person  to  serve, 
42;  return  of  officer,  42,  43;  acknowledgment  of  service,  42;  and  form,  43; 
acknowledgment  of,  by  attorney,  46 ;   service  on  Corporation,  42 ;    and 
form  of  return,   44,  45;  on  minor,  43-46;  and  form  of  return,  44;  by 
leaving  copy  at  place  of  residence,  43-46;  return  where  defendant  served 
on  different  days,  43 ;  where  party  not  found,  44;  -jvho  is  managing  agent, 
45;  on  husband  and  wife  in  action^o  foreclose  mortgage,  46;  waiver  of 
by  appearance,  48;  on  person  out.  of  the  state,  47,  51;  in  garnishment 
after  judgment,  444. 
Constructive  Service — In  what  cases  may  be  made,  46;  affidavit  for  publication 
47  ;  and  form  of,  49;  notice  and  its  publication,  47,  51 ;  and  form  of,  .50: 
on  unknown  heirs  and  devisees,  48 ;  form  of  affidavit  for,  52 ;  order  for 
publication,  53 ;  alias  summons  not  necessary  on  filing  amended  petition 
88;  defendant  how  designated  in,  when  true  name  unknown,  93;  amend- 
ment of  97;  summons  in  error,  552;  in  proceedings  to  vacate  or  modify 
judgment,  639  ;  when  should  be  copied  in  record,  574,  note  1. 
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SUPPLEMENTAL  PLEADINGS— When  may  be  fllod,  101;  should  refer  to 
original  pleading,  102;  notice  of  application  for  leave  to  file,  102;  form 
of  motion  for  leave  to  file,  103;  of  petition,  103;  of  order  of  court  grant- 
ing leave,  104. 

SUPREME  COURT— Procedure  in,  576;  proceedings  in  error,  within  what 
time  begun,  576;  appeals  to,  576;  cannot  enlarge  time  of  filing  trans- 
cript, 577;  action  at  law,  how  revived  in,  577;  petition  in  error,  678;  ex- 
ecution, how  staid  on  appeal  or  error,  578;  bond,  579,  580;  order  of  bus- 
iness, 581;  motion  for  re-hearing,  582;  jurisdiction  of,  in  cases  of  in- 
junction, 458. 

SURETIES — On  official  bonds,  within  what  time  action  against,  must  be 
brought,  16 ;  time  of  bringing  action  between  co-sureties  for  contribu- 
tion, 16;  discharge  of,  75;  not  released  by  mere  irregularity  in  bond, 
84;  on  contract,  petition  against,  for  services  rendered  under,  177;  an- 
swer by,  extension  of  time  of  payment  by  payee,  358;  asking  to  be  sub- 
rogated to  securities  in  hands  of  plaintiff',  338;  on  bond  for  stay  of  exe- 
cution, 489. 

SURGEON — Form  of  petition  by,  for  services,  130;  petition  against,  for  malprac- 
tice, 245.  . 

TAXES — Action  to  restrain  the  collection  of,  in  whose  name  brought,  24;  action 
to  foreclose  tax  lien,  claim  for,  in  foreclosure  of  mortgage,  252;  petition 
against  county  commissioners  to  restrain  from  illegally  exempting  prop- 
erty from,  264;  petition  to  restrain  collection  of,  268,  276;  to  have  deed 
for,  declared  void,  270. 

TENjDER — By  different  agents  of  different  quantities  of  grain  to  railroad  com- 
pany, but  one  cause  of  action  for  refusal  to  transport,  32 ;  form  of  answer 
'  setting  up,  351. 

TIMBER— Form  of  petiti,on  for  cutting,  226. 

TIME — Of  beginning  actions,  18;  of  absence  of  debtor  from  state  not  computed, 
when,  15;  of  return  of  summons,  39;  of  service  by  publication,  47;  of 
payment,  extension  of,  discharges  surety,  when,  75;  of  filing  answer  to 
amended  petition,  92 ;  allegations  of,  in  pleading,  339  ;  of  trial  of  action, 
378;  computation  of,  577. 

TITLE — To  real  estate,  action  concerning,  when  began,  13;  color  of,  when  tax 
deed  evidence  of,  16  ;  failure  of,  under  tax  deed,  party  may  foreclose  lien, 
60;  defect  of,  defense  by  purchaser  of  land,  75;  of  actions,  change  of, 
94;  and  form  of,  104;  petition  on  warranty  of,  of  goods,  171;  of  real 
estate,  172-5;  against  attorney  for  negligence  in  examining,  196;  answer 
disclaiming,  365;  denial  of  title  in  real  actions,  367;  statement  of  plain- 
tiff's title  in  real  action,  509. 
Actions  to  quiet— "W^io  may  bring,  514;  forms  of  petitions,  263-276,  323; 
decree,  514;  costs  of  disclaimer,  540;  of  pleadings,  process,  etc.,  545. 

TORTS— Actions  fof,  in  what  time  to  be  brought,  18 ;  actions  for,  when  not  as- 
signable, 21;  joinder  of  persons  committing,  in  same  action,  26.  (For 
forms  of  petitions  in  actions  of,  see  Petitions.) 
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TKADE  MARK— Petition  to  enjoin  infringement  of,  282. 

TRANSCEIPT — Form  of,.  673;  supreme  court  cannoi  extend  time  of  filing,  577. 

TEEASUEER — Of  county  may  bring  action  in  his  own  name  for  license  money 
collected  and  due  county,  23 ;  form  of  petition  in  case  of,  197;  action  on 
bond  of,  in  whoso  name  brought,  28 ;  of  incorporated  association,  form 
of  petition  by,  124  .  '    '      -     i 

TRESPASS — Limitations  of  actions  for,  13.  (For  forms  of  petitions  in,  see  Peti- 
iion^  answer  justifying,  363.) 

TEIAL — Joinder  of  actions  must  notrequire  different  places  of,  29;  change  of 
place  of,  36;  time  of,  378;  issue  of  law  and  fact,  how  tried,  378. 

Jury — Impaneling  of,  379;  challenges,  379-381;  oath  or  affirmation  to, 
381;  witbdrawi-ng  juror,  384;  view  of  property  or  plat  by,  386;  dis- 
charge of,  ;;87;  deliberations  of,  on  retiring,  387;  polling  of,  388. 

Evidence — Statement  of,  by  counsel,  381;  burden  of  proof,  381;  objections  to, 
383;  admission  of,  after  ease  submitted  to  jury,  383;  witnesses,  form  of 
oath  to,  381;  to  interpreter,  382;  separation  of,  382;  examination  of,  382; 
impeachment  of,  383;  argument  by  counsel,  385. 

Instructions  may  be  given  before  argument  of  counsel,  385;  manner  of  giv- 
ing, 385;  exceptions  to,  385,  386;  by  the  court  on  its  own  motion, 
386;  when  court  may  instruct, for  whonl  verdict  shall  be  given,  386. 

Verdict — Must  be  signed  by  foreman,  387;  manner  of  receiving;  388;  sealed, 
388;  special,  388;  forms  of,  388,  390. 

By  the  Court— Wh&n  may  be  had,  378  and  390;  findings  of  the-court,  390. 

By  Referee — Whe.n  maybe  had,  535;  order  of  referee,  536;  how  conducted, 
535;  findings  of,  536,  538;  exceptions  to  report  of,  538;  motion  to  set  re- 
port aside,  539. 

TEPSTS  AND  TRFSTEES-^Express  trusts  defined,  21;  trustee  may  bring  ac- 
tions in  own  name,  21,  23;  ^joinder  of  actions  against  truste~es,  29,  32; 
set-ofl'  in  actions,  by  or  .against  trustees,  77;  petition  to  remove  trustee, 
and  for  injunction  and  receiver,  311;  to  compel  infant  trustee  to  con- 
vey, 312 ;  by  trustees  for  advice,  direction,  and  settlement  of  accounts,  313; 
by  trustees,  for  instruction  of  will,  315.  '       ' 

UNCEETAINl'T — Por  pleading,  how  remedied,  55;  motion  to  make  more  cer- 
tain and  specific,  88-90. 

TJNDEETAKING— (see  Bond.) 

USE  AND  OCCUPATION— Form  of  petition  for,  153. 

VARIANCE — Between  allegations  and  proof,  when  material,  92;  when  court 
may  direct  a  verdict  to  be  found  in  accordance  with  the  proof,  92  ;  dis- 
tinction between  variance  and  failure  of  proof,  92. 

VENDOE  AND  VENDEE — Action  by  vendee  to  recover  money  paid  on  coi- 
tract,  60;  petition  to  foreclose  vendor's  lien,  261;  petitions  for  specific 
performance,  vendor  v.  vendee,  305;  vendee  v.  vendor,  306;  vendee  v. 
vendor,  to  enforce  verbal  contract,  307;  vendee  against  legal  repre- 
sentatives of  vendor,  on  bond  for  deed,  308. 
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VENUE — Action,  where  brought,  32;  when  real  estate  in  diflFerent  counties,  33; 
to  enforce  contract  for  sale  of  real  estate,  33 ;  in  action  for  recovery  of 
fine  or  penalty,  33  ;  action  against  public  officer,  33  ;  against  corporation, 
34;  against  railroads, -34;  against  turnpike  company,  34;  against  non- 
resident or  foreign  corporation,  34;  against  joint  contractors  residing  in' 
different  counties,  25;  meaning  of  word  "defendants,"  35;  waiver  of  ob- 
jection to  jurisdiction,  38;  want  of,  amendment  of  defect,  98;  form  of 
answer,  where  action  brought  in  wrong  county,  345. 
Change  of — In  what  cases  may  be  had,  36  ;  granting  of,  in  discretion  of  court, 
36;  order  granting,  how  received,  38;  removal  of  case  to  wrong  county, 
36 ;  motion  for,  37;  affidavits  for  and  against,  37;  on  account  of  interest 
of  judge,  37. 

VEEDICTS — When  court  may  direct  to  be  found  in  accoi;danc6  with  evidence, 
92;  in  excess  of  ambunt  claimed  in  petition, — ;  form  of  judgment  on, 
405;  of  judgment  «(in-o6staK<e  veredicto,  4:06;  in  action  of  replevin,  427; 
in  real  actions,  511.     (See  Trial.) 

VEKIEICATION  OF  PLEADINGS,  by  whom  may  be  made,  84;  shall  not  be 
used  against  party  making  in  criminal  action,  84;  not  required,  when, 
84;  when  several  parties,  one  may  verify,  84;  may  be  made  on  belief,  85; 
by  non-resident,  85;  before  whom  made,  85;  certificate  of  officer,  85; 
applies  to  the  amount  claimed  in  petition,  when,  85 ;  is  no  part  of  the 
pleading,  87;  'may  be  amended,  87;  form  of,  to  petition,  86;  to  answer, 
87;  by  agent  or  attorney,  may  be  made  by,  when,  85;  form  of,  86. 
Defective — -Motion  to  strike  pleadings  from  files  on  account  of,  87;  orders  of 
court  on  motion,  88;  application  for  leave  to  amend,  88. 

WAIVER — Of  demurrer  by  answer,  62;  of  objections  to  petition  by  failure  of 
demurrer,  64,  68  ;  of  demurrer,  by  subsequent  amendment,  69;  of  objec- 
tion to  form  of  proof  of  loss  by  insurance  company,  163. 

WAREHOUSEMEN— Petition  against,  for  not  forwarding  goods,  142;  for  in- 
jury to  goods  by  negligence,  207;  petition  by,  to  recover  charges  for  stor- 
age, 206. 

WARRANT — County  warrants,  not  within  statute  of  limitations,  18;  of  attor- 
ney, judgment  on,  406;  for  commitment  for  disobeying  injunction,  466; 
of  witness,  for  contempt,  473. 

WARRANTY — Action  on  covenant  of,  what  petition  must  contain,  57. 

Petitions — On  warranty  of  soundness,  171;  of  title,  171;  of  goods  for  a 
particular  market,  171 ;  of  amount  due  on  judgment  assigned  to  plaintiff, 
172;  on  warranty  deeds,  172;  by  assignee  of  grantee  against  grantor,  173; 
on  covenant  against  incumbrances,  174;  devisee  of  grantee  against 
grantor,  174;  heirs  against  grantor,  175. 
Answer— Setting  up  breach  of,  356;  form  of  verdict  on  breach  of,  389. 

WATER-COURSES— Eorm  of  petition  in  actions  for  obstructing,  222. 

WASTE— By  mortgagee  in  possession,  79;  treble  damages  for,  510;  judgment  of 
forfeiture,  571;  liability  for  negligently  permitting,  511. 
Petition— By  landlord  against  tenant,  323;    by  heirs  against  doweress,  224; 
for  injunction  to  restrain,  385. 


618  INDEX. 

WIDOW — Petition  by,  against  saloon  keeper  for  loss  of  support,  248 ;  dower  of, 
answer  setting  up  contract  in  bar  of,  when  sufficient,  73;  petition  for, 
831;  'petition  by  heirs  to  have  assigned  to,  332;  to  what  widow  is  enti- 
tled, 581;  exchange  of  lands  by  husband,  580;  of  lands  mortgaged  for 
purchase  price,  531;  where  lands  sold  by  husband  hav«  increased  in 
value,  532;  remedy  of  widow  for  obtaining,  533;  decree  for,  582;  report 
of  commissioners,  533;  confirmation,  588;  tables  for  computing  value  of, 
534. 

WILLS — Service  of  summons  in  actions  to  establish  or  set  aside,  47;  petition  by 
devisee- against  grantor  for  breach  of  warranty,  174;  by  executor  or  trus- 
tee for  construction  of,  315;  by  heirs  to  set  aside,  820. 

WOEK  AND  LABOK— Por  forms  of  petition  see  Petition. 

WfilTINGr — Limitations  of  actions  on,  contract  in,  13;  action  to  reform  and  to 
collect  money  due  on,  in  same  suit,  80;  copies  of,  attached  to  petition,  no 
part  of  the  pleadings,  62 ;  failure  to  attach  copies  of,  to  pleading,  no 
ground  of  demurrer,  69;  parties  signing,  how  designated  in  petition  onj 
104;  proceedings  to  obtain  inspection  and  copy  of,  473;  demand  for  ad- 
mission of  genuineness  of,  475. 
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